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IN THE HIGH COURT OF JUDICATURE AT AHMEDABAD

IN ITS CRIMINAL APPELLATE JURISDICTION

SPECIAL CRIMINAL APPLICATION NO…………/2010

IN THE MATTER OF ARTICLE 226 OF THE CONSTITUTION OF INDIA

&
IN THE MATTER OF SEC. 154 & 156 OF CR.P.C.

&
IN THE MATTER OF SEC.63 & 69 OF COPY RIGHTS ACT



&
IN THE MATTER OF SEC.379 OF INDIAN PENAL CODE
M/S.MSM DISCOVERY PVT. LTD.

A Private Limited Company incorporated

under the provisions of Companies Act

1956 having its Office at:

3rd Floor, Interface Building No.7,

Malad Link Road, Malad (W),

Mumbai 400 064





…
APPLICANT



V/S.

1)
STATE OF GUJARAT

2)
SECRETARY TO THE GOVT.OF GUJARAT,

DEPARTMENT OF HOME, GUJARAT
3)
DIRECTOR GENERAL OF POLICE


GANDHINAGAR, GUJARAT

4)
COMMISSIONER OF POLICE,


AHMEDABAD

5)
COMMISSIONER OF POLICE,


SURAT
6)
COMMISSIONER OF POLICE,


VADODARA

7)
DY.COMMISSIONER OF POLICE


ZONE – I, AHMEDABAD

8)
DY.COMMISSIONER OF POLICE


ZONE II, AHMEDABAD
9)
DY.COMMISSIONER OF POLICE, 


ABOVE MAHIDHAR POLICE STATION,


SURAT

10)
DY.COMMISSIONER OF POLICE (CRIME)


BARODA

11)
DY.COMMISSIONER OF POLICE, 


SOUTH ZONE, BARODA

12)
DY.COMMISSIONER OF POLICE,


NORTH ZONE, BARODA

13)
INSPECTOR OF POLICE, 

SABARMATI POLICE STATION, 

AHMEDABAD

14)
INSPECTOR OF POLICE,


SHAHPUR POLICE STATION,


AHMEDABAD


15)
INSPECTOR OF POLICE,


ELISBRIDGE POLICE STATION,


AHMEDABAD

16)
INSPECTOR OF POLICE,


SOLA POLICE STATION,


AHMEDABAD

17)
INSPECTOR OF POLICE,


MAHIDHARA POLICE STATION,


SURAT

18)
INSPECTOR OF POLICE,


SAYAJI GANJ POLICE STATION,


BARODA

19)
J.P.ROAD POLICE STATION,


BARODA




…
RESPONDENTS

To,

THE HON’BLE THE CHIEF JUSTICE AND 

THE OTHER HON’BLE PUISNE JUDGES OF
THE HIGH COURT OF JUDICATURE AT 

AHMEDABAD
THE HUMBLE APPLICATION OF THE APPLICANT (ORIGINAL COMPLAINANT) UNDER ARTICLE 226 OF THE CONSTITUTION OF INDIA R/W. SEC. 482 OF CR.P.C. FOR THE PROTECTION AND ENFORCEMENT OF THE LEGAL RIGHTS OF THE APPLICANT
MOST RESPECTFULLY SHEWETH:

1)
The Applicant is a Company incorporated under the provisions of Companies Act, 1956 having its office at 3rd Floor, Interface Building No.7, Malad Link Road, Malad (W), Mumbai 400 064.  The Applicant is engaged in the business of broadcasting of satellite channels through out India.  The Applicant is the sole and exclusive licensee/distributor of various channels popularly known as SET, SET MAX, SET PIX, Discovery Channel, AXN, Animal Plant, NDTV India, NDTV 24x7, NDTV Profit, MTV, VH1, NICK, SAB TV, Animax, Discovery Travel and Living, Aaj Tak, Headlines Today, Tez, Channel 8 and Colors (which Channels for the sake of brevity and convenience is hereafter referred as the said Channels) throughout the territory of India.  The Applicant states that for the purpose of distribution and broadcasting of the said channels the Applicant has been appointing various Multi System Operators (hereinafter referred as the said MSOs), throughout the territory of India, who are granted specific license and or permission by the Applicant to distribute and or broadcast the said channels either for domestic viewers and or for the commercial establishments, depending upon the nature of agreement and or understanding arrived at between the Applicant and such MSOs.  The Applicant states that the MSOs who are granted license to broadcast the said channels amongst the domestic viewers are not authorized or empowered by the Applicant to broadcast the said Channels or any of them in any commercial establishments like Hotels, Restaurants, Bars, Pubs, Hospitals, and Clubs etc.  The Applicant has been charging enhanced and or increased rate of license fee for granting license in favour of the said MSOs for the distribution of the said Channels amongst the aforesaid commercial establishments. 
2)
The Respondent No.2 is the Secretary to the Government of Gujarat in the Department of Home affairs having over all control and supervision pertaining to the matters of home affairs in the State of Gujarat.  The Respondent No.3 is the highest and ultimate authority in the State of Gujarat for regulating and controlling various Police Authorities within the State.  The Respondent No.4 is the Commissioner of Police, Ahmedabad, the Respondent No.5 is the Commissioner of Police, Surat and the Respondent No.6 is the Commissioner of Vadodara, who are entrusted with the duties of preventing the commission of offences and maintaining law and order within the respective Districts under their control.  The Respondents Nos.7 & 8 are the high ranking Police Officers, functioning under the control and supervision of the Respondent No.4 to prevent the commission of offence and maintaining law and order within the city of Ahmedbad.  The Respondent No.9 is the high ranking Police Officer functioning under the control, guidance and supervision of Respondent No.5 to prevent the commission of offence and maintain law and order under the District of Surat, Gujarat.  The Respondents Nos.10 to 12 are the high ranking Police Officers functioning under the control, guidance and regulation of the Respondent No.6 to prevent the commission of offence and maintain law and order in the District of Baroda.  The Respondents Nos.13 to 16 are the Inspector of Police/Station House Officers attached to the respective Police Stations in the city of Ahmedabad.  The Respondent No.17 is the Inspector of Police and or Station house Officer attached to Mahidharpura Police Station in the District of Gujarat.  The Respondents Nos.18 & 19 are the Inspector of Police/Station House Officers attached to the respective Police Stations in the District of Baroda, Gujarat.  All the Respondents Nos.13 to 19 are entrusted with the duties, obligations and responsibilities to prevent and detect the commission of crime and maintain law and order within their respective territories in the State of Gujarat.  The Respondents Nos.3 to 19 have been enjoined with various duties and obligations under the provisions of Code of Criminal Procedure and Bombay Police Act.    

3)
The Applicant states that in order to protect its Copy Rights in the aforesaid Channels and in order to detect the unlawful exhibition of the said Channels and infringement of the Copy Rights thereof and for the institution of suitable legal proceedings for the protection of the Copy Rights of the said Channels and for the prosecution of the offenders infringing the Copy Rights of such Channels, the Applicant has constituted, nominated and appointed several persons like i) Sachin Ramesh Gosavi, ii) Upendra Namdeo Jalgaonkar and ii) Nilesh Anant Sawant as its Constitute Attorney and or Authorised Representative to exercise various powers and authorities, which have been conferred elaborately in the respective Power of Attorneys executed by the Applicant in favour of the said persons.  The Applicants state that by virtue of the Power of Attorneys executed by the Applicant in favour of the said persons for the aforesaid purposes, the said persons are authorized to take all necessary action including lodging/filing of complaints, FIR either with the Police Stations or with the Courts of Law, for and on behalf of the Applicant. 
4)


5)
The Applicant has also entered into an agreement with M/s.Novex Communications Pvt. Ltd., a Company incorporated under the provisions of Companies Act, 1956 having its office at B-301, Remi Biz Court, Plot No.9, shah Industrial Estate, Off Veera Desai Road, Andheri, Mumbai 58, (hereinafter referred as the said Novex) for the purpose of distribution of the said Channels amongst the Hotels, Restaurants, Pubs, Clubs, Hospitals and such other commercial establishments.  The said Novex is duly authorized and empowered to enter into the requisite agreements either with MSOs for the purpose of broadcasting of the said Channels amongst the aforesaid commercial establishments. 
6)
The Applicant states that vide Notification bearing Ref.No.F No.1-19/2006-B&CS the Telecom Regulatory Authority of India (TRAI) has directed that the hotels with the rating of three star and above, heritage hotels and any other hotel, motel, inn and such other commercial establishments providing boarding and lodging and having 50 or more rooms shall be required to pay commercial charges to Cable Operators/MSOs/Broadcasters, which have been authorized as may determined by the terms of agreement for the purpose of broadcast of the said Channels in their respective premises.  Annexed hereto and marked as Exhibit B is the copy of the said Notification dated 21.11.2006.
7)
The Applicant states that since it was brought to the notice of the Applicant that various Hotels, Restaurants and commercial establishments in the State of Gujarat were found to be broadcasting the Channels of the Applicant without any license, authority, permission for such commercial usage either from MSOs or from the Applicant and thereby contravening the Copy Rights in respect of the said Channels, the Applicant addressed separate letters to many of the said Hotels and Restaurants on 23.02.2010 placing on record therein that no Hotels, Restaurants or commercial establishments were permitted or licensed to receive or retransmit or display the said Channels or any of them by any means whatsoever without the prior written authorization from the Applicant.  The Applicant further placed on record and pointed out in the said letter that it had been found that the said Hotels, Restaurants and commercial establishments had been receiving the service through Direct to Home (DTH) and or local Cable Operators committing an illegal act as they do not have any license to receive and distribute the said Channels.  Thus, by the said letter dated 23.02.2010 the Applicant had duly called upon various Hotels, Restaurants and commercial establishments to cease and desist from illegal, unlawful and unauthorisedly receiving, redistributing, displaying or pilfering the said Channels in their respective rooms, lounge and public viewing areas as the same constitutes an offence punishable u/s.63 & 69 of Copy Rights Act 1957 and u/s.379 of IPC.  The details of the Hotels to whom such letters were addressed and sent under Regd. Post A.D. are as follows:   

	S.No.
	Name of the Hotel
	Address

	1.
	Sarovar Portico
	

	2.
	Metropole Hotel
	

	3.
	Hotel Cambay Grand
	

	4.
	Hotel Inder Residency
	

	5.
	Lords Plaza Hotel
	

	6.
	Hotel Yuvraj
	

	7.
	Hotel Surya Palace
	

	8.
	Hotel Revival Lords Inn
	

	9.
	Hotel Express Residency
	


The Applicant states that inspite of receiving the said letters none of the said Hotels, Restaurants or commercial establishments gave any reply to the applicant nor ceased their illegal activity of broadcasting the Channels of the Applicant.  Annexed hereto and marked as Exhibit C colly. are the copies of respective letters addressed and sent by the Applicant to the respective Hotels, Restaurants and commercial establishments calling upon them to discontinue the broadcasting of such Channels.
8)
The Applicant states that on the same day the Applicant through its Constituted Attorneys addressed written complaints to the Respondents Nos.4, 6, 7, 8, 9, 11, 12, 13, 14, 15, 17, 18 and 19 stating therein that the Hotels situated in their respective jurisdiction had been receiving and displaying the said Channels without obtaining any license through a local Cable Operator and without any authority from the Applicant.  The Applicant had duly described the procedure for the authorized viewing of the said Channels in the said letters.  The Applicant had further placed on record and pointed out that inspite of addressing letters to the Management of the said Hotels by Regd. Post A.D. calling upon them to desist immediately from receiving, redistributing the said Channels the said Hotels continued to display the said Channels without any license from MSOs or the Applicant and thereby continued to commit the offences punishable u/s.63, 69 r/w. Sec.37 & 51 of Copy Rights Act.  By the said letters the Applicant requested the aforesaid Respondents to render necessary co-operation for registering the complaints against the Local Cable Operator and the General Manager, Chief Engineer and Directors of the said Hotels in accordance with the law.  Annexed hereto and marked as Exhibit D colly. are the office copies of the said written complaints addressed and sent to the aforesaid Respondents by the Constituted Attorneys of the Applicant.  The Applicant states that inspite of receiving the aforesaid written complaints the said Respondents did not discharge their legal duties and or obligations for preventing the continued exhibition of the said Channels in an illegal and wrongful manner in the said Hotels nor initiated any legal proceedings for the offence committed by the said Hoteliers.  The said Respondents have not even replied to the said written complaints till this date.  The Applicant has not been informed about the action (if any) taken by the said Respondents after receiving the said written complaints.   
9)
The Applicants state that inspite of written complaints addressed and sent by the Applicants through its Authorised Representatives to the aforesaid Respondents as the said Hotels continued in their illegal acts of displaying/broadcasting the said Channels without obtaining any valid license either from the Applicant or from any MSOs, the Authorised Representatives of the Applicant visited the following Hotels, booked rooms therein and recorded the shoot of the Channels, which were being shown illegally and wrongfully by the said Hotels as follows:

	Sl.No.
	Date of Vist
	Name & Address of Hotel
	Name of Representative
	Nature of Channels

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


10)
The Applicant states that between 04.03.2010 to 10.03.2010 the Constituted Attorneys and or Authorised Representatives of the Applicant visited several Hotels in the State of Gujarat, checked in the said Hotels after booking rooms on payment of regular tariff and recorded the displaying of Channels of the Applicant in the said Hotels, which were being displayed without any license from the Applicant or any MSOs.  During the course of inquires the Applicant learnt that all the said Hotels were being supplied with the signals of the said Channels by M/s.Gujarat Tele-link Pvt. Ltd., who is reported to be one of the largest MSO in India.  The Applicant also learnt that the Management of the said M/s.Gujarat Tele-link Pvt. Ltd. was highly influential, resourceful and having political contacts with prominent political leaders at every level/district in the State of Gujarat.  The Applicant states that on account of the influence, resources and political reach of the said M/s.Gujarat Tele-link Pvt. Ltd. the Respondents Nos.3 to 19 are not prepared to establish, receive, look into or investigate any complaint lodged by the Constitute Attorneys of the Applicant in respect of the infringement of Copy Rights of the Applicant concerning the said Channels.  The Applicant states that taking undue advantage of its high influence, resources and political reach the said M/s.Gujarat Tele-link Pvt. Ltd. has been grossly violating the Copy Rights of the Applicant in respect of the said Channels and supplying signals thereof to hundreds of Hotels, Restaurants and commercial establishments throughout the State of Gujarat.         


11)
The Applicant states that vide separate affiliation agreement entered into between the Applicant and the said M/s.Gujarat Tele-link Pvt. Ltd., the Applicant has granted license in the nature of basic services to the said M/s.Gujarat Tele-link Pvt. Ltd. providing therein specifically that the said M/s.Gujarat Tele-link Pvt. Ltd. would not deliver the services to any commercial establishments, hotels, cinemas or theatres.  The details of such affiliation agreement entered into between the Applicant and the said M/s.Gujarat Tele-link Pvt. Ltd. are as under:
	Sl.No.
	Date of Agreement
	Area of its Operation

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


The Applicant states that the said affiliation agreements have been extended after the expiry of its initial period by submitting prescribed validation form to the Applicant.  Hereto annexed and marked as Exhibit E colly. are the copies of said affiliation agreement entered into between the Applicant and the said M/s.Gujarat Tele-link Pvt. Ltd.  
12)
The Applicant states that between 04.03.2010 to 10.03.2010 after detecting unauthorized and unlawful view of the said Channels in the various hotels in the city of Ahmedabad, when the Constituted Attorneys of the Applicant visited the office of the Respondents Nos.13 to 16 and tried to submit their respective written complaints along with the proof of having recorded the displaying of Channels of the Applicant in the said Hotels, without any license or authority either from the Applicant or from any MSO, the Respondents Nos.13 to 16 flatly refused to accept the said written complaints on the ground that the said M/s.Gujarat Tele-link Pvt. Ltd. being an influential, resourceful and politically powerful company, it was not possible for them to accept any complaint or take any action against the said M/s.Gujarat Tele-link Pvt. Ltd.  The Applicant was extremely shocked and surprised to know the aforesaid conduct and behaviour of the Respondents Nos.13 to 16 since the said Respondents were obliged in law to record the information relating to the commission of cognizable offence, make entry of the said information in the prescribed general diary/case diary, register suitable FIR and thereafter investigate the same in accordance with the Chapter XXII of Cr.P.C.  The Applicant states that since the Respondents Nos.13 to 16 flatly refused to accept the written complaints, which were attempted to be lodged by the Constituted Attorneys of the Applicant during the aforesaid period, the Applicant was constrained to forward the same to the respective Respondents Nos.13 to 16 under Regd. Post A.D. for necessary legal action against the concerned Hoteliers and Cable Operators.  Annexed hereto and marked as Exhibit F colly. are the copies of said complaints dispatched by the Applicant under Regd. Post A.D. to the Respondents Nos.13 to 16.  The Applicant states that the Respondents Nos.13 to 16 have duly received the said complaints in the ordinary course of business.  However, none of the Respondents Nos.13 to 16 have either taken any legal action in pursuance of the said complaints nor give any reply to the Applicant till this date. 
13)
The Applicant states that similar attempts were made by the Constituted Attorneys of the Applicant to submit its written complaints for the similar offences committed by Hotel Yuvraj and Hotel Lords Plaza, who had been indulging in displaying the Channels of the Applicant for commercial purpose without holding any valid license either from the Applicant or the MSOs, by attempting to submit the said complaint to the Respondent No.17.  However, the Respondent No.17 also refused to accept the complaint against the aforesaid two Hotels on the ground that M/s.Gujarat Tele-link Pvt. Ltd. was a highly influential, resourceful and powerful company with closed political contacts at every level and therefore there was no question of accepting the complaint of the Applicant and taking any action against the said M/s.Gujarat Tele-link Pvt. Ltd.  Consequently, the Applicant was constrained to forward the said complaint under Regd. Post A.D. to the Respondent No.17 on ………….  The Respondent No.17 has duly received the said written complaint in the normal course of business.   However, the Respondent No.17 has neither taken any legal action in pursuance of the said complaint for the prevention of continued displaying of the Channels of the Applicant in the aforesaid 2 Hotels.
14)
The Applicant states that vide a written complaint dated 11.03.2010 the Applicant approached the Respondent No.6 and complained that 5 Hotels described in the said written complaint had been receiving and displaying the Channels of the Applicant without having any valid license and the said Hotels were constantly committing the offences punishable u/s.63, 69 r/w.sec.37 and 51 of Copy Rights Act, 1957.  The said written complaint was duly submitted to the office of the Respondent No.6 by hand delivery on 11.03.2010.  After receiving the said written complaint dated 11.03.2010 the Respondent No.6 advised the Applicant to approach and contact the Respondent No.10 for necessary legal action against the said Hoteliers.  Accordingly, on the same day i.e. 11.03.2010 the Applicant duly submitted a written complaint to the Respondent No.10 mentioning therein the names of Hotels, who had been indulging in receiving and displaying the Channels of the Applicant without possessing any valid license, constituting the aforesaid offences under Copy Rights Act.  Annexed hereto and marked as Exhibit G colly. are the copies of written complaints dated 11.03.2010 given by hand delivery to the Respondents Nos.6 and 10.  The Applicant states that inspite of receiving the said written complaint dated 11.03.2010 neither the Respondent No.6 nor the Respondent No.10 has taken any legal action against any of the Hoteliers named in the said complaint for the purpose of preventing the continuing display of the Channels of the Applicant without possessing any valid license by the said Hoteliers as well as for commencing any prosecution against the said Hoteliers for the offences under Copy Rights Act. 
15)
The Applicant states that since the Respondents Nos.4 to 19 have failed and neglected in discharging their legal obligation under the Code of Criminal Procedure and under Bombay Police Act for preventing the commission of continuous offences committed by the various Hoteliers within their respective jurisdiction and for prosecuting the said Hoteliers for the infringement of the Copy Rights of the Applicant in respect of the said Channels, the Applicant was constrained to file private complaints against the following Accused by filing private complaints in the Courts of Ld. Magistrate at Ahmedabad.
	Sl.No.
	Date
	Court No.
	Name of the Accused

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


The aforesaid private complaints are still pending and the Courts of Ld. Magistrate have not forwarded the same to the respective Police Authorities for carrying out any investigation therein.

16)
The Applicant states that once again on 17.03.2010 the Constituted Attorney of the Applicant conducted survey in 3 Hotels at Ahmedabad and booked a room in Hotel Sarovar Portico on 18.03.2010 on payment of Rs.3,276/- and after checking-in the said room found that several Channels of the Applicant were being displayed in the room and various parts of the said Hotel without any valid license either from the Applicant or from the MSO.  The Constituted Attorney of the Applicant recorded the displaying of the said Channels for about 45 minutes from 13:30 hrs. to 14:50 hrs and also in the evening from 16:10 hrs. to 16:40 hrs.  Thereafter, at about 5:30 p.m. on 18.03.2010 when the Constituted Attorney of the Applicant approached the Respondent No.14 and attempted to lodge his complaint against the Director of M/s.Gujarat Tele-link Pvt. Ltd., General Manager and Chief Engineer of the said Hotel, the said complaint was not accepted or noted down by the Respondent No.14 on the ground that the same was of civil nature.  The Applicant states that inspite of complaint attempted to be lodged by the Constituted Attorney of the Applicant with the Respondent No.14 disclosing the commission of cognizable offence, the Respondent No.14 failed and neglected to take on record or reduce into writing the said complaint, make any entry in the general diary/case diary and refused to register the FIR by carrying out any investigation as per law.  The applicant was therefore constrained to forward the said written complaint dated 18.03.2010 to the Respondent No.14 under Regd. Post A.D., which has been duly received by the Respondent.  A copy of the said complaint was also forwarded under Regd. Ost a.D. to the Respondents Nos.4 & 8.  Inspite of receiving the said written complaint, neither the Respondent No.4 nor the Respondent No.8 nor the Respondent No.14 have taken any legal action against the offenders, who have been continuing to infringe the Copy Rights of the Applicant in respect of the said Channels.  Annexed hereto and marked as Exhibit H colly. are the copies of the said complaint dated18.03.2010.  The Applicant states that on the same date i.e. 18.03.2010 the Applicant forwarded written complaints addressed to the Respondents Nos.4, 7, 8, 13, 14 & 15 placing inter alia therein of the aforesaid facts and pointing out the continuing illegal acts of the said M/s.Gujarat Tele-link Pvt. Ltd. and Management of Hotel Sarovar Portico, Hotel Inder Residency, Hotel Metropole in displaying illegally the Channels of the said Applicant without possessing any valid license.  Annexed hereto and marked as Exhibit I colly. are the copies of aforesaid written complaint dated 18.03.2010.  The Applicant states that inspite of receiving the said written complaint dated 18.03.2010 none of the aforesaid Respondents have bothered either to take any legal action against the offenders or to give any reply to the Applicant till this date.  The Applicant strongly apprehends and believes that on account of political influence, resources and possession of the said M/s.Gujarat Tele-link Pvt. Ltd. in the State of Gujarat, the Respondents Nos.4 to 19 are loath and reluctant to take any legal action in the protection of Copy Rights of the Applicant and for prosecution of the Hoteliers displaying the Channels of the Applicant through the said M/s.Gujarat Tele-link Pvt. Ltd. without possessing any valid license.
17)
The Applicant states that on 20.03.2010 the Applicant also forwarded its written complaint addressed to the Respondents Nos.3 to 6 placing on record the entire events with a request to direct the respective Police Authorities in the State of Gujarat to take cognizance of the offence and registering appropriate legal case against the officers of the said M/s.Gujarat Tele-link Pvt. Ltd. and the Hoteliers, who were found contravening the Copy Rights of the Applicant in respect of the said Channels.  The Respondents Nos.3 to 6 have duly received the said written complaint dated 18.03.2010 in the normal course of business.  Annexed hereto and marked as Exhibit J colly. are the copies of the written complaint dated 18.03.2010.  Inspite of receiving the said written complaint, none of the Respondents Nos.3 to 6 have issued any direction or orders to the subordinate Officers against the officers of the M/s.Gujarat Tele-link Pvt. Ltd. or against the said Hoteliers for their continued illegal act of displaying the Channels of the Applicant without any valid license, constituting the offences under the provisions of Copy Rights Act.
18)
The Applicants states that the Copy Rights office, Department of Higher Education, Ministry of Human Resources and Development, Government of India has issued a public notice in all national leading newspapers, propagating inter alia therein the protection and enforcement of the copyrights of performers and authors, broadcasting organization in the larger national interest.  Vide the aforesaid public advertisement the Government of India has reiterated the penal liability of the offenders who knowingly infringed or abetted the infringement of the copyright work, which entails the punishment of imprisonment upto 3 years and with a fine upto Rs.2 lakhs.  Further, by the aforesaid public advertisement the Govt. of India recommended the sensitization of every person about the importance of copyright and provides contribution towards national economic growth.  Annexed hereto and marked as Exhibit K is the copy of the said public notice.     

19)
The Applicant states that inspite of submitting the information relating to the commission of cognizable offences by the Management of M/s.Gujarat Tele-link Pvt. Ltd. and the said Hoteliers, the Respondents Nos.4 to 19 have failed to ensure the reduction into writing such information and failed to enter into the same in a general diary/case diary and thereafter initiated any legal action in accordance with Chapter XXII of Cr.P.C.  The Applicant states that since the Management of the said M/s.Gujarat Tele-link Pvt. Ltd. is a influential body with vast resources and political reach, the same cannot confer any immunity or shield of protection either to the said M/s.Gujarat Tele-link Pvt. Ltd. or to the Hoteliers deriving the signals of the Channels of the Applicant from the said M/s.Gujarat Tele-link Pvt. Ltd., so far as the infringement of the said Channels is concerned by the said M/s.Gujarat Tele-link Pvt. Ltd. or the Hoteliers.  The Applicant states that the Respondents Nos.4 to 19 are enjoined in law to accept the complaints of the Constituted Attorneys of the Applicant, register First Information Report against the offenders, carry out necessary investigation into the said complaints and thereafter forward suitable police reports to the Court of concerned Magistrates as per law.  The Applicant states that the information provided by the Applicants to the Respondents Nos.4 to 19 from time to time clearly discloses the commission of cognizable offence by the Management of M/s.Gujarat Tele-link Pvt. Ltd. and various Hoteliers under the provisions of Copy Rights Act and IPC.  The Applicant has not authorized the said M/s.Gujarat Tele-link Pvt. Ltd. or any other MSO in the State of Gujarat for allowing the displaying of Channels of the Applicant either in the Hotels or commercial establishments.   
20)
The Applicant therefore most respectfully approaches this Hon’ble Court in its jurisdiction under Article 227 of the Constitution of India r/w. sec. 482 of Cr.P.C. and prays that writ of mandamus or any other writ, order or direction in the nature of mandamus be issued to the Respondents Nos.4 to 19 directing the said Respondents to accept, record and register the complaints of the Applicant with regard to the infringement of the Copy Rights of the Applicant concerning the said Channels and thereafter carry out necessary investigation into the said complains and forward suitable police reports to the Courts of concerned Magistrates, on following amongst the other grounds.
G R O U N D S

a)
Admittedly, the Applicant has the successive Copy Rights over the said Channels throughout India for regulating, controlling and monitoring its distribution, broadcast or display amongst the various categories of customers/viewers.  By entering into an affiliation agreement with the said M/s.Gujarat Tele-link Pvt. Ltd. the Applicant has granted license and or permission to the said M/s.Gujarat Tele-link Pvt. Ltd. only for displaying the said Channels amongst the domestic viewers, for the consideration and on the terms and conditions set out in respect of the affiliation agreement.  At no point of time the Applicant has granted any license or permission to the said M/s.Gujarat Tele-link Pvt. Ltd. to facilitate the viewing of the said Channels in the Hotels, Restaurants or such other commercial establishments.  Inspite of submitting specific information in writing and from time to time to the Respondents Nos.4 to 19 about the displaying of the said Channels by the Hoteliers within the territory of their respective areas without possessing any valid license/permission, none of the Respondents Nos.4 to 19 have bothered or cared to take any legal action either for preventing the constant display of the said Channels or for prosecuting the said M/s.Gujarat Tele-link Pvt. Ltd. and Hoteliers for the offences under the provisions of Copy Rights Act. 

b)
The Respondents Nos.4 to 19 have never intimated or informed any valid reason to the Applicant or its Constituted Attorneys for not initiating any legal action against the Management of the said M/s.Gujarat Tele-link Pvt. Ltd. or the said Hoteliers inspite of the continuous offences committed by them with regard to the violation of the Copy Rights of the Applicant concerning the said Channels.  The Applicant has been merely informed by the Respondents Nos.4 to 19 that since the said M/s.Gujarat Tele-link Pvt. Ltd. is highly influential, resourceful and political powerful company having political contacts at all the level in every district, it is not possible for the said Respondents to take any legal action against the Management or Officer of M/s.Gujarat Tele-link Pvt. Ltd. or its customers-Hoteliers.
c)
By failing to discharge its duties and legal obligation as described in Chapter XXII of Cr.P.C. and in the Bombay Police Act, inspite of receiving the periodical information about the commission of cognizable offences, the Respondents Nos.4 to 19 have deprived the Applicant of its Right to protect its Copy Rights in respect of the said Channels.  The Applicant has duly submitted periodically and from time to time the programs recorded by the Applicant in digital form at the rooms of various hotels, proving it conclusively that in collusion and connivance with the said M/s.Gujarat Tele-link Pvt. Ltd., the Copy Rights of the Applicant are being infringed constantly by the said Hotels amounting to widespread offences in the State of Gujarat.   
d)
The Applicant has lawful and fundamental right to safe guard, protect, preserve and enforce its Copy Rights over the said Channels in order to carry on its aforesaid business.  Towards safe guard, protection and enforcement of the said Copy Rights, the Respondents Nos.4 to 19 are enjoined in law to render necessary legal help/assistance to the Applicant as enshrined in Chapter XXII of Cr.P.C. and in the Bombay Police Act. 

e)
Since the Applicant has duly exhausted its legal remedy contemplated under sub section 3 of section 154 of Cr.P.C. by addressing frequent letters, reminders and complaints to the Respondents Nos.4 to 19 and as the submitting of said complaints, letters and reminders have not deterred the said M/s.Gujarat Tele-link Pvt. Ltd. or the Hoteliers from displaying the Channels of the Applicant in a illegal wrongful manner, the Applicant have no other alternate efficacious and legal remedy to safe guard, preserve and protect its Copy Rights and to seek its enforcement, save and except by approaching this Hon’ble Court in its jurisdiction under Article 226 of the Constitution of India.
f)
Since the said M/s.Gujarat Tele-link Pvt. Ltd. has largest and widespread cable network throughout Gujarat and as the said M/s.Gujarat Tele-link Pvt. Ltd. is continuously indulging in displaying the said Channels amongst the Hotels, Restaurants and commercial establishments without possession any valid license, this is a fit case to issue appropriate directions and orders to the Respondents Nos.4 to 19 in order to deter and prevent the said M/s.Gujarat Tele-link Pvt. Ltd. and its customers-Hoteliers/commercial establishments from displaying the said Channels without the payment of appropriate commercial fees to the Applicant.
g)
The Respondents Nos.4 to 19 do not have any valid reasons, grounds or justification for not accepting/taking the complaints of the Applicant as well as for not initiating suitable legal action against the said M/s.Gujarat Tele-link Pvt. Ltd. and the said Hoteliers.  Inspite of the complaints lodged by the Applicant to the Respondents Nos.4 to 19 disclosing the commission of cognizable offence, the same are sought to be ignored and or brushed aside under the pretext that the said complaints were of civil nature.

h)
The Applicant reasonably fear and apprehend that since the consortium of Hotels and Restaurants Industry in the State of Gujarat is a powerful body with ample resources, funds and political influence, the Respondents Nos.4 to 19 are not inclined to displease the consortium of the said Industry by registering any criminal offence against the said Hoteliers inspite of there being constant violation of the Copy Rights of the Applicant concerning the said Channels.  That the Applicant is bound to suffer grave prejudice and serious miscarriage of justice in the matter of safe guard, protection and preservation of its Copy Rights over the said Channels are concerned unless and until this Hon’ble Court issues a write of mandamus or any other writ direction or order in the nature of mandamus by ordering the Respondents Nos.4 to 19 to discharge their statutory duties/obligation in accordance with the law.   

21)
The Applicant craves leave to add, amend, alter or modify the grounds urged hereinabove.

22)
The Applicant states that for the purpose of safe guard, preserving, protecting and enforcing its Copy Rights over the said Channels, the Applicant has already exhausted its legal remedy under sub section 1 and sub section 3 of sec.154 of Cr.P.C. by addressing various complaints, notices and reminders to the Respondents Nos.4 to 19.  Since the Respondents Nos.4 to 19 have failed and neglected in discharging their statutory duties and obligations under the Code of Criminal Procedure and Bombay Police Act, the Applicant has been constrained to approach this Hon’ble Court for the enforcement of its fundamental and legal right concerning the protection, preservation and enforcement of the said Copy Rights in accordance with the law.
23)
There are no latches or delay on the part of the Applicant in approaching this Hon’ble Court.

24)
The Applicant has not filed any other application or petition previously before this Hon’ble Court or before the Hon’ble Supreme Court of India.
25)
The Applicant has fixed the Court Fees of Rs………… for the purpose of jurisdiction.
Under the circumstances, the Applicant most respectfully prays that this Hon’ble Court be pleased to:


a)
Issue rule in the above application.

b)
Issue writ of mandamus or any other writ, order or direction in the nature of mandamus directing the Respondents Nos.3 to 19 to discharge their duties as provided in Chapter XXII of Cr.P.C. and under Bombay Police Act with further direction to accept, take on record and note down the information given or which may be given hereafter by the Applicant disclosing the commission of cognizable offences by the Management of M/s.Gujarat Tele-link Pvt. Ltd., Hoteliers, Restaurants and commercial establishments infringing the Copy Rights of the Applicant, register suitable offences in pursuance of the said information, investigate the same in accordance with the law and thereafter forward suitable police reports to the Courts of concerned Magistrates.  


c)
Direct and or order the Respondents Nos.4 to 19 to accept, take on record and receive the complaints given or which may be given hereafter by the Applicant with regard to the protection, preservation and enforcements of its Copy Rights over the said Channels, treat the said complaints as the First Information Report, reduce the said complaints in general diary/case diary of respective Police Stations, investigate the said complaints and thereafter forward appropriate Police Reports to the Court of Ld. Magistrate pending the hearing and final disposal of the present application.

d)
Pass interim and ad-interim reliefs in terms of prayer (c) above.

e)
Pass such other and further orders as may be deemed just proper and reasonable.

Dated this       day of

March 2010, Ahmedabad








APPLICANT
ADVOCATE FOR THE APPLICANT
V E R I F I C A T I O N

I, …………………………………. the Authorized Officer of the Applicant above named do hereby solemnly declare and state that the contents of foregoing paras of the application from para no.1 to para no…… are true to my personal knowledge and the contents of remaining para nos….. are based on the record of the Applicant and on the information, which I believe to be true. 

Solemnly affirmed at Ahmedabad 
on this     day of March 2010










Before me,

Identified by me,

ADVOCATE FOR THE APPLICANT
