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IN THE COURT OF SESSIONS FOR GREATER BOMBAY AT BOMBAY
IN ITS CRIMINAL APPELLATE JURISDICTION
CRIMINAL REVISION APPLICATION NO.          OF 2008

MR. SANDEEP S. KHANDELWAL

17-A, Mehta Estate,

1st Floor, Chakala,

Andheri –Kurla Road,

Andheri East,

Mumbai – 400 093




……APPLICANT/
ORIGINAL ACCUSED NO.2

Versus

1]      State of Maharashtra

2]      Haresh Petrochem  Pvt. Ltd.
404/405,Acme Plaza,

340/342, Samuel Street,

Andheri – Kurla Road,

Andheri East,

Mumbai -400 059



…..RESPONDENTS

TO,

THE HON’BLE THE PRINCIPAL JUDGE AND 
THE OTHER HON’BLE ADDITIONAL
SESSIONS JUDGES OF THE COURT OF 
SESSIONS FOR GREATER BOMBAY 
AT BOMBAY

THE HUMBLE APPLICATION OF THE APPLICANT ABOVE NAMED U/S.397 OF CR.P.C. FOR REVISING AND SETTING ASIDE THE ORDER DATED 26TH JUNE, 2008 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 10TH COURT, ANDHERI, MUMBAI IN C.C.NO.985/SS/2008 
MOST RESPECTFULLY SHEWETH :

1) The Applicant ( Original Accused No.2) is an Indian National, domiciled in the State of Maharashtra having his fixed place of residence and business at Mumbai. The Applicant has no previous criminal antecedents to his discredit. The Respondent No.2 (Original Complainant) is a Company incorporated under the provisions of Companies Act, 1956, engaged in the business of  Chemical and solvents.
2) Pursuant to the private complaint filed by the Respondent No.2 through its Manager and Constituted Attorney Shri Davesh Ramniklal V
ora, in the  Court of Ld. Metropolitan Magistrate, 10th Court, Andheri, Mumbai against the Applicant and Divine Petrochemicals Pvt. Ltd. ( Original Accused No.1) for an alleged offence punishable U/s.138 of Negotiable Instruments Act, the Ld. Magistrate was pleased to issue process against the Applicant and another for the alleged offence vide C.C.No.985/SS/2008. Annexed hereto and marked Exhibit A is the copy of complaint filed by Respondent No.2, verification statement of the said Davesh Ramniklal Vora recorded therein and the order issuing process dated 26/6/2008 passed thereon by the Ld. Magistrate in the said C.C.No.985/SS/2008. The alleged offence is non-cognizable, bailable and summary triable in nature. The trial of the said case has not yet commenced. The Applicant has not been served with the summons in the said C.C.No.985/SS/2008.
3) The prosecution case in the brief as can be seen from the  complaint filed by the Respondent No.2  is as follows :

(a) M/s.Divine Petrochemicals Pvt. Ltd. ( which company for the sake of brevity and convenience is hereafter referred as “the said company”) is a company registered under the Companies Act, 1956 of which the Applicant is a Managing Director/ director. The Applicant is the person in charge of and responsible for day to day business of the said Divine Petrochemicals Pvt. Ltd.
(b) That pursuant to the purchase order and instructions placed by the said Divine Petrochemicals Pvt. Ltd., the Respondent No.2 sold, supplied and delivered goods to the said company and raised two invoices, both dated 20/9/2007 for RS.55,73,280/- and for Rs.2,02,376/-.  The said Divine Petrochemicals Pvt. Ltd. paid the sum of Rs.3,86,640/- leaving behind a balance amount of Rs.53,89,016/-.
(c) That on account and towards the discharge of liability payable to the Respondent No.2 under the aforesaid 2 transactions, M/s.Divine Petrochemicals Pvt. Ltd. issued 20 cheques, all drawn on Punjab National Bank, Andheri East Branch for the total sum of Rs.53,89,016/-.
	Sr.No.
	Cheque No.
	Date 
	Amount (Rs.)

	1.
	047777
	19-11-2007
	 3,00,000

	2.
	047778
	19-11-2007
	3,00,000

	3.
	047779
	19-11-2007
	3,00,000

	4.
	047780
	19-11-2007
	3,00,000

	5.
	047781
	19-11-2007
	3,00,000

	6.
	047782
	19-11-2007
	3,00,000

	7.
	047783
	19-11-2007
	3,00,000

	8.
	047784
	19-11-2007
	3,00,000

	9.
	047797
	19-11-2007
	1,01,188

	10.
	047787
	29-11-2007
	3,00,000

	11.
	047788
	29-11-2007
	3,00,000

	12.
	047789
	29-11-2007
	3,00,000

	13.
	047790
	29-11-2007
	3,00,000

	14.
	047791
	29-11-2007
	3,00,000

	15.
	047792
	29-11-2007
	3,00,000

	16.
	047793
	29-11-2007
	3,00,000

	17.
	047794
	29-11-2007
	3,00,000

	18.
	047795
	29-11-2007
	2,00,000

	19.
	047796
	29-11-2007
	1,86,640

	20.
	047798
	29-11-2007
	1,01,188

	
	
	
	


(d) The Respondent No.2 deposited the said cheques with its Bankers i.e. Union Bank of India, Khand Bazar Branch, on 18/11/2007 and  30/11/2007 which were dishonoured with the remarks “Effect not cleared, present again and Funds Insufficient” vide memo of dishonour dated 19/11/2007 and dated Nil.  The said intimation was received by the Respondent No.2 from its bank on 20/11/2007 and 1/12/2007.

(e) The Respondent No.2 therefore sent a notice dated 14/12/2007 through its advocate under Reg. Post A.D. and UPC calling upon the said company to pay the amount of the aforesaid cheques within the stipulated period of 15 days. That the said  notice was received by the said Company on 21/12/2007. However, the said company neither replied to the said demand notice nor paid the amount of said cheques within the stipulated period. 
4) The Applicant states that a plain reading and bare perusal of the Complaint as well as the verification statement of the Shri Davesh Ramniklal Vora recorded therein, does not show the Applicant to be incharge of and responsible for conducting the business of the said company, at the time of commission of alleged offence by the said company. Further, the Respondent No.2 nowhere alleged or averred in the Complaint that the alleged offence had been committed either with the consent or connivance of the Applicant or that the same was attributable to any neglect on the part of the Applicant.   The Respondent No.2 nowhere alleged or averred in the complaint that the said company has committed the alleged offence with the knowledge of the Applicant or that the Applicant had failed to exercise any due diligence to prevent the commission of the said offence.
5) The Applicant states that the Applicant could have been impleaded and prosecuted for the commission of alleged offence, purported to have been committed by the said Divine Petrochemicals Pvt. Ltd. only with the aid of Sec.141 of Negotiable Instruments Act, which are reproduced here under, in verbatim for the quick reference of this Hon’ble Court.
Sec. 141 : Offences by companies.

(1) If the person committing an offence under section 138 is a company, every person who, at the time the offence was committed, was in charge of, and was responsible to the company for the conduct of the business of the company, as well as the company, shall be deemed to be guilty of the offence and shall be liable to be proceeded against and punished accordingly];


Provided that nothing contained in this sub-section shall render any person liable to punishment if he proves that the offence was committed without his knowledge, or that he had exercised all due diligence to prevent the commission of such offence.

["Provided further that where a person is nominated as a Director of a company by virtue of his holding any office or employment in the Central Government or State Government or a financial corporation owned or controlled by the Central Government or the State Government, as the case may be, he shall not be liable for prosecution under this Chapter.]

(2) Notwithstanding anything contained in sub-section (1), where any offence under this Act has been committed by a company and it is proved that the offence has been committed with the consent or connivance of, or is attribute to, any neglect on the part of, any director, Manager, secretary, or other officer of the company, such director, manager, secretary or other officer shall also be deemed to be guilty of that offence and shall be liable to be proceeded against and punished accordingly. Explanation: For the purpose of this section. –

(a)Company means any body corporate and includes a firm or other association of individuals; and

(b)Director, in relating to a firm, means a partner in the firm.
6) The Applicant states that even in the verification on oath of the said Davesh Ramniklal Vora recorded under sec.200 of Cr.P.C., the said Davesh Ramniklal Vora has not been able to lead any evidence to show the role or part (if any) played by the Applicant in the commission of the alleged offence. The said Davesh Ramniklal Vora has not led any evidence before the Ld. Magistrate to substantiate as to how the alleged offence came to be committed and in what way the applicant was responsible for the commission of the alleged offence. The said Davesh Ramniklal Vora never alleged either in the complaint or in his verification statement that the alleged cheques were signed or drawn by the Applicant, on a bank account maintained by the said company with Punjab National Bank, Andheri East Branch. Mumbai.  As there was/is no evidence or material produced on record by the Respondent No.2 to satisfy the mandatory requirements envisaged U/s.141 of Negotiable Instruments Act, the Ld. Magistrate was not authorized in law to issue any process against the Applicant.
7) Being aggrieved and dissatisfied with the order of dated 26-06-2008 passed by the Ld. Metropolitan Magistrate, 10TH Court, Andheri below Exhibit 1 in C.C.No.985/SS/2008, issuing process against the Applicant for an offence U/s.138 of Negotiable Instruments Act, the Applicant most respectfully approaches this Hon’ble Court in its jurisdiction U/s.397 of Cr.P.C. and prays that the record and proceeding of C.C.No.985/SS/2008 from the file of Ld. Magistrate be called for and after examining the legality, validity, propriety and correctness of the order dated 26-06-2008 (which order for the sake brevity and convenience is hereafter referred as “ the impugned order”) passed by the Ld. Magistrate in the said case be revised and set aside on following amongst the other grounds :
GROUNDS

(a) The Ld. Magistrate erred in law in taking cognizance of the alleged offence against the Applicant and in issuing process against the Applicant, inspite of the Respondent No.2 having failed to describe/show the applicant as the person being incharge of and responsible for conducting the business of the said company, at the time of commission of alleged offence.
(b) The Ld. Magistrate ought to have appreciated and seen that neither in the complaint nor in the verification statement of the said Davesh Ramniklal Vora, the Applicant was described or shown as the person being incharge of and responsible to conduct the business of the said company, at the time of commission of the alleged offence. The Ld. Magistrate was therefore not authorized in law to pass the impugned order.
(c) The Ld. Magistrate ought to have appreciated and seen that apart from an omnibus averment appearing in para 1 of the Complaint which read as under ,
“the Accused No.2 is a Managing Direcotr/director and person incharge of and responsible for its day to day business of Accused No.1.”

Nothing further has been alleged or averred against the Applicant to show that, at the time of commission of the said offence, the Applicant was incharge of and responsible to the said company for the conduct of its business.

(d) The Ld. Magistrate ought to have appreciated and seen that in the entire complaint or in the verification statement of the said Davesh Ramniklal Vora, it was never the case of the Respondent No.2 that 
(I) The Applicant had signed any purchase order or document to place an order with the Respondent No.2 for the purchase of said chemicals in the name of said company.

(II) The Applicant had signed any delivery challan or invoice,   for and on behalf of the said company, to acknowledge the delivery of the said chemical from Respondent No.2.
(III) The said part payment of Rs.3,86,640/- was made to the Respondent No.2 by or at the instance of the Applicant.
(IV) The Applicant had signed or drawn the alleged cheques or any of them, on a bank account maintained by the said company with Punjab National Bank, Andheri East Branch, Mumbai.

In the absence of necessary averments regarding the aforesaid material and natural aspects of the alleged transactions, the Ld. Magistrate ought not to have inferred the complicity and or involvement of the Applicant in the commission of the alleged offence, so as to render him liable vicariously.
(e) The Ld. Magistrate ought to have appreciated, seen and held that since the provisions of sec.141 of Negotiable Instruments Act were not applicable against the Applicant, in view of vague averments made in the complaint and absence of necessary evidence in the verification statement, the Applicant was not liable to be summoned, prosecuted and tried for the alleged offence. The entire action of the Ld. Magistrate in taking cognizance of the alleged offence against the Applicant and issuing process against him has been vitiated on account of failure on the part of the Respondent No.2, to comply with the requirements of mandatory provisions of Sec.141 of Negotiable Instruments Act.
(f) The Ld. Magistrate ought to have appreciated and seen that the Respondent No.2 had miserably failed to make out any case for the exercise of jurisdiction of Ld. Magistrate U/s.204 of Cr.P.C. for issuing process against the Applicant in the said case.
(g) Significantly, in the earliest document (demand notice dated 14/12/2007) caused to be prepared by the Respondent No.2 through its advocate Mrs.Janvi P. Bhatt, the Respondent No.2 never referred or described the Applicant either as a Managing Director or as a Director or as a person in charge of and responsible for conducting the day to day business of the said Divine Petrochemicals Pvt. Ltd. The Respondent No.2 never made any allegation or accusations against the Applicant in the said demand notice dated 14/12/2007, so as to impute any overt act or role against the Applicant.
8) The Applicant craves leave to add, amend, alter or modify the grounds urged hereinabove as and when so advised.
9) The Applicant has not filed any other application or petition previously against the impugned order before any court of law.

10) Though the impugned order has been passed on            26-06-2008, there is no delay on the part of the Applicant in filing the present revision application, since the Respondent No.2 has not served any summons upon the Applicant, in pursuance of the impugned order passed by the Ld. Magistrate in the said case. The Applicant has learnt about the filing of aforesaid case by the Respondent No.2 only in the last week of July, 2008 . The present revision application is therefore within the period of limitation.
11) Since an offence u/s.138 of Negotiable Instruments Act is non-cognizable and summary triable in nature, the Applicant has no other alternate or efficacious legal remedy to make any application for his discharge before the Ld. Magistrate. The impugned order being a final order within the meaning of Sec.397 of Cr.P.C. is amenable to the revisional jurisdiction of this Hon’ble Court.

12) The Applicant state that in pursuance of the impugned order, the office of Ld. Magistrate is learnt to have prepared a formal summons against the Applicant and the said Divine Petrochemicals Pvt. Ltd. on 23/7/2008 which were made returnable on 11/8/2008. Annexed hereto and Marked Exhibit ‘B” is the copy of the summons issued by the Ld. Magistrate on 23/7/2008 in the said case. The said summons are learnt to have been dispatched under Reg. Post A.D. on 25/7/2008. The said Divine Petrochemicals Pvt. Ltd. appears to have received the said summons under Reg.Post A.D. on or about 28/7/2008. The present revision application is therefore within the period of limitation.
13) The Applicant states that since the aforesaid case is fixed before the Ld. Metropolitan Magistrate, for appearance of the Applicant on 25-9-2008 on which date the Ld. Metropolitan Magistrate is likely to explain the particulars of charge and record the plea of the Applicant, it is just proper and reasonable to grant The Applicant therefore respectfully prays that this Hon’ble Court be pleased to ad-interim stay of further proceedings pending the Admission of the aforesaid revision application
Under the circumstances, the Applicant most respectfully pray that this Hon’ble Court be pleased to:

(a) Call for the record and proceedings of C.C.No.985/SS/2008 from the file of Ld. Metropolitan Magistrate, 10th Court, Andheri, Mumbai.
(b) Revise and set aside the order dated 26-06-2008 passed by the Ld. Metropolitan Magistrate, 10TH Court, Andheri below Exhibit 1 in C.C.No.985/SS/2008 after examining the legality, validity, propriety and correctness of  the said order.
(c) Stay the further proceedings of C.C.No.985/SS/2008 pending on the filed of Ld. Metropolitan Magistrate, 10th Court, Andheri, Mumbai till the hearing and final disposal of the present revision application.
(d) Pass such other and further orders as may be deemed just, proper and reasonable.
Dated this 20TH Day of September, 2008

MUMBAI









   APPLICANT

  JAYESH J. KANANI
ADVOCATE FOR THE APPLICANT

VERIFICATION

I, Sandeep S. Khandelwal, the Applicant above named do hereby solemnly declare and state that the contents of the foregoing paras of the Criminal Revision Application are  true and correct to the best of my knowledge and belief.

Solemnly declared at Mumbai

On this  20TH day of  September 2008                 DEPON ENT.

 Identified by me




        BEFORE ME.

  JAYESH J. KANANI
ADVOCATE FOR THE APPLICANT

