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IN THE COURT OF SESSIONS FOR GREATER BOMBAT

AT BOMBAY

IN ITS CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPEAL NO.                OF 2007

SHRI RAJESH DHIRAJLAL VORA

Age:          years, Occupation: Business

Residing at:

151/B, Maker Tower,

Cuffe Parade, Mumbai 400 005

…
APPELLANT







            (ORIGINAL ACCUSED)

     
Versus

1.
THE STATE OF MAHARASHTRA

2.
SHRI GURURADHAKRISHNAN


M/s. Seagold Finance & Investment Pvt. Ltd.

91, Maker Tower, H, Cuffe Parade, 

Mumbai 400 005



…
RESPONDENTS
TO

THE HON’BLE THE PRINCIPAL JUDGE

AND THE OTHER HON’BLE ADDITIONAL

SESSIONS JUDGES OF THE COURT OF

SESSIONS FOR GREATER BOMBAY

AT BOMBAY

THE HUMBLE APPEAL OF THE APPELLANT (ORIGINAL ACCUSED NO.3) ABOVE NAMED U/S. 374 OF CR.P.C. FOR QUASHING AND SETTING ASIDE THE ORDER DATED 14.02.2007 PASSED BY THE LD. SPECIAL METROPOLITAN MAGISTRATE, SHRI H. M. PATWARDHAN, BELOW APPLICATION DATED 14.02.2007 FILED BY THE RESPONDENT NO.2.

MOST RESPECTFULLY SHEWETH:

1.
The Appellant (Original Accused) above named, is a permanent resident of Mumbai having his place of residence and business at Mumbai.  The Appellant is a peace-loving and law-abiding citizen, having no previous criminal antecedents to his discredit.  The Appellant is born at Mumbai having his fixed place of residence since his birth.  The Appellant is gainfully engaged in the business of manufacturing ball bearings since last more than a decade.  The Appellant is one of the Directors of M/s. Rushabh Precision Bearings Ltd., a company incorporated under the provisions of Indian Companies Act 1956 and engaged in the business of manufacturing ball bearings having its factory at Surendranagar, Gujarat.  The Respondent No. 2 claims to be the authorized representative of M/s. Seagold Finance & Investment Pvt. Ltd. having his office at the address mentioned in the cause title.

2.
Pursuant to the private complaint filed by the Respondent No. 2 against the Appellant and others in the Court of Ld. Addl. Chief Metropolitan Magistrate, 37th Court, Esplanade, Mumbai, for an alleged offence punishable u/s. 138 of Negotiable Instruments Act, the Ld. Addl. Chief Metropolitan Magistrate, 37th Court, was pleased to issue process against the Appellant and others, for the alleged offence.  The said case was later on transferred to the Court of Ld. Special Metropolitan Magistrate (Coram : Shri H. M. Patwardhan) at Small Causes Court, Mumbai and the same was numbered as C. C. No. 2239/SS/05.  The Appellant states that the alleged offence u/s. 138 of Negotiable Instruments Act is non-cognizable, bailable and summary triable in nature.

3.
The Appellant states that at all the relevant times and since 
inception the Appellant has been duly represented along 
with his Advocate in the said case.  The Appellant has never 
disputed or challenged his identity in the said case.  The 
Appellant states that the Respondent No. 2 never made any 
grievance either about the abscondance or non-availability of 
the Appellant either before the Ld. Addl. Chief Metropolitan 
Magistrate, 37th Court, Esplanade, Mumbai or before the Ld. 
Special Metropolitan Magistrate, Small Causes Court, 
Mumbai.  The Appellant states that it is a matter of record 
that the Respondent No. 2 never moved any application 
before the Ld. Magistrate praying inter alia therein to take 
any bail bond of the Appellant.  The Respondent No.2 was/is 
well aware of the fact that the Appellant had roots in the 
society and the Appellant was not likely to abscond or make 
himself unavailable for any reason whatsoever.

4.
The Appellant states that the particulars of charge were 
explained to the Appellant and he pleaded not guilty to the 
charge.  The Appellant states that after the transfer of the 
said case from the Court of Ld. Addl. Chief Metropolitan 
Magistrate, 37th Court, Esplanade, Mumbai to the Court of 
Ld. Special Metropolitan Magistrate, Small Causes Court, 
Mumbai, the Ld. Special Metropolitan Magistrate was 
pleased 

to order the Appellant to furnish surety or cash bail of Rs.5,000/- in the said case.  Accordingly, the Appellant duly furnished cash bail deposit of Rs.5,000/- after the said case was transferred to the Court of Ld. Special Metropolitan Magistrate, Mumbai.  The Respondent No. 2 never objected 
or opposed the release of the Appellant on bail or made any submission for imposing any condition upon the Appellant at the time of ordering his release on bail.  The Appellant had absolutely no knowledge or idea that the Ld. Special Metropolitan Magistrate while directing the release of the Appellant on bail in the year 2005 was pleased to order that the Appellant should not leave Mumbai with the permission 
of the Court.  The Appellant was never informed or apprised 
by the Ld. Special Metropolitan Magistrate with regard to any condition operating against the personal liberty and freedom 
of the Appellant.  

5.
The Appellant states that the cross-examination of the 
Respondent No. 2 commenced for the first time on 
21.10.2005.  The Respondent No. 2 was thereafter cross-
examined partly on 08.11.2005, 31.03.2006 & 09.10.2006.

6.
The Appellant states that during the pendency of the cross-
examination of the Respondent No.2, on one of the dates of 
hearing i.e. 13.07.2006 the Ld. Special Metropolitan 
Magistrate was pleased to observe that “there did not exist 
any bail bond and surety bond on behalf of the Appellant 
and as such it would be difficult for the Court to secure the 
presence of the Appellant”.  It is significant to note that even 
on 13.07.2006 no grievance or request was made by the 
Respondent No. 2 with regard to the non-existence of bail 
bond of the Appellant or any difficulty of the Respondent 
No.2 in securing the presence of the Appellant.  However, the 
Ld. Special Metropolitan Magistrate was pleased to direct the 
Appellant to file an application for bail.  Accordingly, the 
Appellant applied for bail and the Ld. Magistrate was pleased 
to order the release of the Appellant on bail in the sum of 
Rs.5,000/- with one surety or cash deposit of Rs.5,000/- in 
the said case.  The Appellant states that the Ld. Magistrate 
was not pleased to impose any condition or restriction upon 
the Appellant while passing the said order on 13.07.2006.  


7.
The Appellant states that while the said case was fixed for 
recording further cross-examination of the Respondent No.2 
on 14.02.2007, the Advocate for the Appellant submitted an 
application u/s. 317 of Cr.P.C. praying inter alia therein to 
exempt the Appellant from personal appearance for a day.  
The Advocate for the Appellant in the said application dated 
14.02.2007 had categorically submitted that:

a)
The Appellant was duly represented by his Advocate, who had filed his Vakalatnama to represent and defend the Appellant in the said case.

b)
That the Advocate for the Appellant was duly authorized and instructed by the Appellant to proceed with 
the trial of the said case.

c)
The Appellant did not dispute his identity in the said 
case.

d)
The Appellant had no objection if the trial of the said case commenced, continued and proceeded in his absence.

e)
The Appellant would not claim any prejudice or make any grievance if the evidence in the said case was recorded in his absence.

f)
The Appellant undertook to appear before the Ld. Magistrate as and when his presence was felt necessary by the Ld. Magistrate.

g)
The Appellant was not applying for any adjournment 
on the ground of his absence on the said date.

The Appellant states that the Respondent No.2 did not 
opposed or objected to the said reliefs of personal exemption sought by the Advocate for the Appellant.  The Respondent 
No.2 did not choose to file any reply to the said application dated 14.02.2007.  Annexed hereto and marked as Exhibit 
A is the copy of the said application dated 14.02.2007 filed by the Advocate for the Appellant for personal exemption of the Appellant.

8.
The Appellant states that inspite of there being no resistance or objection to the application for personal exemption filed by the Advocate for the Appellant, the Ld. Special Metropolitan Magistrate was not inclined to exercise the jurisdiction vested in him u/s. 317 of Cr.P.C. and grant personal exemption to the Appellant by passing favourable orders. The Ld. Special Metropolitan Magistrate did not considered or take into account the submissions made by the Advocate for the Appellant for conducting the trial of the said case even in the absence of the Appellant.  The Ld. Magistrate was thereupon pleased to reject the said application for personal exemption of the 
Appellant and directed the Respondent No.2 to take necessary steps to secure the presence of the Appellant.  

9.
The Appellant states that after the rejection of the said application for the grant of personal exemption, the Advocate for the Respondent No.2 submitted an application for the issuance of non-bailable warrant against the Appellant without specifying any reasons or grounds in the said application.  It was never the case of the Respondent No.2 in the said application for issuance of non-bailable warrant 
against the Appellant, that the trial of the said case was either held-up or affected on account of the absence of the Appellant.  Further, it was never the case of the Respondent No.2 in the said application for issuance of warrant that the presence of the Appellant was necessary or inevitable to make the progress in the trail.  The Appellant states that the Respondent No.2 never filed any application or made any request before the Ld. Magistrate to forfeit the bail bonds of the Appellant.  The Respondent No.2 was not in a position to show any valid reason before the Ld. Magistrate to justify the issuance of non-bailable warrant against the Appellant.  The Appellant states that the Ld. Magistrate did not afford any opportunity or chance to the Advocate for the Appellant to give any reply or say on the said application for the issuance of non-bailable warrant. 
The Appellant states that inspite of there being no reasonable ground, the Ld. Special Metropolitan Magistrate was pleased to order the issuance of non-bailable warrant against the Appellant and forfeit the bail bond executed by the Appellant.  Annexed hereto and marked as Exhibit B is the copy of the said application dated 14.02.2007 filed by the Advocate for the Respondent No.2 and order passed thereon by the Ld. Magistrate.   

10.
Being aggrieved and dissatisfied with the action of the Ld. Special Metropolitan Magistrate, Small Causes Court, Mumbai, in ordering the forfeiture of bail bonds of the Appellant and issuing non-bailable warrant by passing order to that effect on 14.02.2007, the Appellant most respectfully approaches this Hon’ble Court in its jurisdiction under Section 374 of CR.P.C. and prays that the records and proceedings of C.C. No. 2239/SS/05 from the file of Ld. Special Metropolitan Magistrate, Small Causes Court, Mumbai, be called for and after examining the legality, validity, propriety and correctness of the impugned order dated 14.02.2007 passed upon the applications dated 14.02.2007 filed by the Advocate for the Respondent No.2, the same be quashed and set aside on following amongst the other grounds:-

                                       G R O U N D S

a)
The Ld. Magistrate committed a serious error of law in refusing and exercising the jurisdiction vested in him u/s. 317 of Cr.P.C. or by refusing to grant personal exemption to the Appellant for a day.  The Ld. Magistrate ought to have appreciated and seen that since inception of the said case the Appellant was being duly represented by his Advocate and the Respondent No.2 had never made any grievance either about the abscondance or non-availability of the Appellant.  Further, the Appellant has duly executed his bail bond to the satisfaction of the Ld. Magistrate to ensure his presence and availability during the trial.  The Ld. Magistrate therefore erred in law in refusing to grant personal exemption of the Appellant on the said date.

b)
The Ld. Magistrate ought to have appreciated and seen that the Appellant in his application had specifically submitted that the Appellant was not disputing or challenging his identity. The Appellant had further shown his readiness to proceed with the trial of the said case even in his absence. The Appellant had further submitted that the Appellant was not applying for any adjournment on the ground of his absence on the said date. The Appellant had also submitted that he had no objection if the trial of the said case was directed to be proceeded with in his absence. Considering the aforesaid submissions the Ld. Magistrate ought to have exercised his jurisdiction u/s. 317 of Cr.P.C. favorably and sympathetically to defense the cause of justice. 

c)
The Ld. Magistrate ought to have appreciated and seen that the Respondent No. 2 had not filed any say or reply to object to the reliefs sought by the Appellant for the grant of his personal exemption.  In fact, the Respondent No. 2 had not insisted on the personal presence and appearance of the Appellant on various previous dates of hearing as the Advocate for the Appellant was always ready and willing to proceed with the trial of the said case even in the absence of the Appellant.  The Ld. Magistrate therefore exceeded his jurisdiction by rejecting the application and by directing the Respondent No. 2 to take necessary steps for securing the presence of the Appellant.

d)
The Ld. Magistrate failed to follow the guidelines laid down by the Hon’ble Bombay High Court in the case of Mahendra Kishore Khatau vs State of Maharashtra reported in 1998 (6) LJ pg. 35 wherein the Hon’ble Bombay High Court has held that “apart from the above, it is to be noted that the offence u/s. 138 of Negotiable Instruments Act although tried in a criminal court are essentially of civil nature.  The underlined idea of these proceedings is not necessarily to punish the Accused.  The actual reason for making the dishonour of the cheque, criminal offence is to facilitate the settlement of the dispute in view of the usual admitted liability”.  The Hon’ble Bombay High Court in the aforesaid judgment has further held that “in such circumstances it would be wholly unnecessary to demand that the Accused who happened to be a busy industrialist to remain present on each and every date of hearing or the case”.  The principles laid down by the Hon’ble Bombay High Court could have been certainly kept in mind or followed by the Ld. Magistrate while considering the request of the Appellant for the grant of personal exemption.

e)
The Ld. Magistrate further erred in law in not considering and following the principles laid down by the Hon’ble Bombay High Court in the case of Bhasker Sen & ors. Vs. State of Maharashtra, reported in 2004 All MR (Cri) 2889, wherein the Hon’ble Bombay High Court has emphasized and recommended the liberal exercise of the powers u/s. 317 of Cr.P.C. for granting exemption from personal appearance to the Accused person facing the trial u/s. 138 of the Negotiable Instruments Act.  The Hon’ble High Court in the said judgment has held that “ordinarily the court should be generous and liberal in exercising powers u/s. 205 & 317 of the code and grant exemption to the accused from personal appearance unless presence is imperatively needed or becomes indispensable”.  The Hon’ble Bombay High Court has further observed that “the court should not issue non-bailable warrant in the first instance to secure the presence of the accused facing trial and it should be applied as a last resort.  The courts should avoid requiring the Accused or his Advocate to apply for exemption on several dates of hearing”.  The Ld. Magistrate has not assigned any reasons for not considering the guidelines laid down by the Hon’ble Bombay High Court in the aforesaid judgments while passing the impugned orders.

f)
The Ld. Magistrate has not assigned any valid reasons or grounds for forfeiting the bail bonds of the Appellant and issuing non-bailable warrant against the Appellant while passing the impugned order.  The Ld. Magistrate ought to have concentrated more on the progress of the trial rather than the presence of the Appellant on the said date, which was wholly unnecessary and unwarranted considering the stage of the said case.

g)
The Ld. Magistrate erred in law in forfeiting the bail bonds of the Appellant especially when there was no breach of bail bond nor any request/prayer from the Respondent No.2 to forfeit the said bail bonds.  The Ld. Magistrate had no authority or jurisdiction to forfeit the bail bonds of the Appellant without affording any opportunity of hearing to the Appellant.

11.
The Appellant craves leave to add, amend, alter or modify the 
grounds urged hereinabove.

12.
The Appellant has not filed any other application or petition against the impugned orders before any Court of Law.

13.
The Appellant had applied for the certified copy of the said order on 14.02.2007, which was made ready on 23.02.2007 and furnished to the Appellant on 23.02.2007.  The present Appeal is therefore within the period of limitation.


Under the circumstances, the Appellant most respectfully prays that this Hon’ble Court be pleased to:

(a)
Call for the records and proceedings of C.C. No. 2239/SS/05 from the file of Ld. Special Metropolitan Magistrate (Shri H.M.Patwardhan), Small Causes Court, Mumbai.

(b)
Quash and set aside the orders dated 14.02.2007      passed by the Ld. Special Metropolitan Magistrate, Small Causes Court, Mumbai in C.C. No. 2239/SS/05 upon the applications dated 14.02.2007 filed by the Advocate for the Respondent No.2, after examining the legality, validity, propriety and correctness of the orders dated 14.02.2007.

(c)
Stay the execution and operation of the orders dated 14.02.2007 passed by the Ld. Special Metropolitan Magistrate, Small Causes Court, Mumbai in C.C. No. 2239/SS/05 below the application dated 14.02.2007 filed by the Respondent No.2, pending the hearing and final disposal of the present Revision Application.

(d)
Direct the refund of Rs.5,000/- to the Appellant, which has been ordered to be credited to the State of Maharashtra in pursuance of the impugned order dated 14.02.2007.


(e)
Pass Interim and ad-interim reliefs in terms of prayer 


(a )& ( c ) above.

(f)
Pass such other and further orders, as may be deemed just, proper and reasonable.

Dated this 22nd day of

March 2007

MUMBAI                                                     
APPELLANT
         SUSHANT P. NARKAR

ADVOCATE FOR THE APPELLANT
VERIFICATION

I, RAJESH VORA, age ____ years the Appellant above named, do hereby solemnly declare and state that the contents of foregoing paras of the Criminal Appeal are true and correct to the best of my knowledge and belief.

Solemnly declared at Mumbai

on this 22nd day of March 2007

Mumbai

                   

                             BEFORE ME

            Identified by me

        SUSHANT P. NARKAR

ADVOCATE FOR THE APPELLANT

