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IN THE COURT OF SESSIONS FOR GREATER BOMBAY AT BOMBAY

IN ITS CRIMINAL APPEALATE JURISDICTION

CRIMINAL REVISION APPLICATION NO.               OF 2007

KETAN KANTILAL DARJI

AGE , 38 YEARS,

OCCUPATION : TAILOR

RESIDING AT

402, SHRI SAI KRUPA CO-OP. 

HOUSING SOCIETY LTD.

M. G. CROSS ROAD,

PATEL NAGAR,

KANDIVALI ( WEST),

MUMBAI – 400 067


……. 

APPLICANT

VERSUS

STATE OF MAHARASHTRA 

(THROUGH THE INSPECTOR OF POLICE,

KURAR POLICE STATION)

…..

RESPONDENT

TO,

THE HON’BLE THE PRINCIPAL JUDGE 

AND THE OTHER HON’BLE ADDITIONAL 

SESSIONS JUDGES OF THE COURT OF 

SESSIONS FOR GREATER BOMBAY AT BOMBAY

THE HUMBLE APPLICATION OF THE APPLICANT U/S.397 OF CR.P.C. FOR REVISING AND SETTING ASIDING THE ORDER DATED 15/11/2006 PASSED BY THE LD. ADDL. CHIEF METROPOLITAN MAGISTRATE COURT, 24TH COURT, BORIVALI, MUMBAI BELOW  APPLICATION 15/11/2006 FILED BY RESPONDENT. 

MOST RESPECTFULLY SHEWETH

1) The Applicant is an Indian National domiciled in the State of Maharashtra, having his fixed place of residence and business at Mumbai. The Applicant is a peace loving and law abiding citizen, having no previous criminal antecedents to his discredit. The Applicant is gainfully engaged in the business of tailoring since last several years.

2) The Applicant states that one Vishwanath Kashiram Tambe alongwith Sambhaji Balkrishna Sawant and others had formed a Co-operative Housing Society namely Shree Sai Krupa Co-operative Housing Society Ltd., situated at M.G.Cross Road, Kandivali (W), Mumbai ( which society for the sake of brevity and convenience is hereafter referred as “ the said society”), with the object of allotting residential flats to its members. The Applicant states that one Suryakant Y. Ahire was one of the members of the said society and was allotted Flat No.402 ( which flat for the sake of brevity and conveniences is hereafter referred as “ the said Flat”), by virtue of his membership. 

3) The Applicant states that later on, the said Suryakant Yogaji Ahire tendered his resignation to the said society, submitted his letter resignation and affidavit cum declaration to the said society, stating inter alia therein that he had entered into an Agreement for Sale in respect of the said Flat, in favour of Applicant. The Applicant states that in it’s meeting held on 28th Sept.2003, the said society resolved to admit the Applicant as it’s member in respect of the said flat and further resolved to allot the said flat to the Applicant. The Applicant states that in pursuance of the said Resolution, the said society also issued a Letter of Allotment dated 9th November, 2003 in the name and favour of Applicant for the allotment of the said flat. The Applicant has duly lodged the said letter of allotment and share certificate in respect of the said flat with Bank of Maharashtra for availing loan for balance consideration of the said flat. The said letter of allotment and share certificates have always remained in the custody/ possession of the said Bank of Maharashtra since August, 2003.  Annexed hereto and marked Ex. A Colly are the copies of the said Resolution and the said Letter of Allotment.

4)  The Applicant states that the Applicant  paid the sum of Rs.10 lakhs to the said Suryakant Ahire vide Demand Drafts bearing Nos.130718, 130719 & 130720 for the sums of Rs.3,00,000/-, Rs.3,00,000/- and Rs.4,00,000/- respectively drawn on Borivali Branch of Dena Bank. The Applicant had obtained loan of Rs.10 lakhs in respect of the said flat from Bank of Maharashtra, Branch. The Applicant has duly created a Simple Mortgage in respect of the said flat, on 18th June, 2004, in favour of Bank of Maharashtra.  The said Bank of Maharashtra had duly forwarded a Bankers Cheque of Rs.10 lakhs to the said society in the month of August, 2003, in respect of the said flat. The Applicant has repaid the principal loan of Rs.2.5 lakhs as on date. The Applicant has diligently and regularly paid the periodical installments for the repayment of amount of loan along with interest to the said Bank of Maharashtra. The Applicant is in lawful, peaceful and quiet possession of the said flat since 2004. The Applicant has been paying regularly monthly outgoings / maintenance charges in respect of the said flat to the said society. The Applicant states that on 1st March,2007, the said society has duly issued a bill of outgoings, in respect of the said flat for the sum of Rs. 181175/-,   in the name of Applicant. Annexed hereto and marked Ex. B is the Xerox copy of the said Bill dated 1st March, 2007, in respect of the said flat.

5) The Applicant states that on 27th September, 2006, one Madhusudan Baburao Vartak attached to Goregaon Branch of Canara Bank lodged a F.I.R. against Juber Abdul Razak Khatri & Kazim Mohammed Hanifa vide F.I.R. No.262 of 2006, U/s.465, 467, 468, 471, 420 r/w 34 of IPC. The Applicant was neither named nor suspected as an Accused in the said F.I.R. No.262 of 2006. The Applicant states that during the course of investigation the Respondent also arrested the said Vishwanath Kashiram Tambe and Sambhaji Balkrishna Sawant, who were the promoters of the said Society on the charges that the said persons has indulged in fabricating bogus share certificates and no objection certificates, for several tenements of the said society with the help of one Mani Pandian Chetty, to facilitate the grant of loan from various banks on the strength of the said documents. The Respondent had also arrested the said Mani Pandian Chetty during the course of investigation in the said FIR No.262 of 2006.

6) The Applicant was never concerned with the promotion or formation of the said society. The Applicant had never been or remained as an office bearer of the said society. The Applicant was no way concerned or connected with the said Vishwanath K. Tambe or Sambhaji Balkrishna Sawant. The Applicant  was merely one of the bonafide members of the said society. The Applicant was no way concerned with any of the charges or allegations leveled in the said FIR No.262/2006. The Applicant was interrogated by the Officers of Respondent and his statement also came to be recorded during the investigation of FIR No.262/06. After the completion of investigation the Respondent has submitted a Police Report against the said Vishwanath Tambe, Sambhaji Balkrishna Sawant, Mani Pandian Chetty and 5 others in the Court of Ld. Addl. Chief Metropolitan Magistrate, 24th Court, Borivali vide C.C. No………               /PW/2007. The trial of the said case has not yet commenced. The Applicant is cited as one of the witnesses in the said case.

7) The Applicant states that on 15th November, 2006, Shri V.V. Joshi, a Police Inspector, then attached to Kurar Police Station, submitted an application bearing outward 10952/2006 ( which application for the sake of brevity and convenience is hereafter referred as “ the said application”)  stating therein that (1) Vishwanath Kashiram Tambe (2) Sambhaji Balkrishna Sawant  and (3) Mani Pandian Chetty, along with others had indulged in fabricating the share certificates and No objection certificates in respect of the said society and had thereby obtained Bank Loans from about 20 different banks in respect of tenements of said society. The said Shri V. V. Joshi accordingly prayed for a permission to attach 9 tenements of the said society, which also included the said flat at Sr.No.4 in the said application.

8) The Applicant states that the Respondent had not joined or impleaded any occupant or person concerned with the said flats while submitting the said application before the Ld. Magistrate. The Respondent never chose to furnish or serve the copy of the said application upon the Applicant, till the hearing and disposal of the said application by the Ld. Magistrate. The Applicant never had any knowledge either about the filing or hearing / disposal of the said application till 21st March, 2007. The Respondent never disclosed to the Ld. Magistrate the names of persons who were occupying and residing in the said 9 flats listed in the said application. The Respondent mischievously created an impression in the said application as if the said 9 flats were lying vacant and unoccupied.  The Respondent never submitted before the Ld. Magistrate to issue any notice or summons upon the occupants of the said 9 tenements, before the hearing and disposal of the said application by the Ld. Magistrate.

9) The Applicant states that immediately upon the presentation of the said application by the said Shri V.V. Joshi, the Ld. Addl. Chief Metropolitan Magistrate, 24TH Court, Borivali, without issuing any notice or summons upon the any of the occupants / owner of the said tenements has allowed the said application on the same day by passing following order : 

ORDER

The Police has alleged that the Accused perpetrating the fraud upon the bank by raising the  loan on the flats. There are reasonable grounds to believe that the Accused used the property to defraud the bank. And hence the same is required to be attached U/s.105 ( c )  of the Cr.P.C. Hence, the Kurar Police are directed to attach the said flats mentioned in the application. 










Sd/-










15-11-06





       ADDL. Chief Metropolitan Magistrate








24th Court, Borivali

Annexed hereto and marked Exhibit C  is the copy of the said Application dated 15-11-2006 and the order passed thereon by the Ld. Magistrate.

10) The Applicant states that after obtaining the aforesaid order dated 15-11-2006, the Respondent did not choose to execute the said order with due diligence but the Respondent  maintained unexplained silence till 21st March, 2007. The Applicant states that in spite of the passing of the impugned order on 15-11-2006, the Respondent removed his cousin Anil Ramabhai Darji, his wife Smt. Gayatri , his son Yash and his daughter nita, and other family members out of the said flat and sealed/attached the said flat on 21st March, 07. The Respondent never disclosed any reasons for maintaining silence with regard to the execution of the impugned order from 15-11-2006, till 21st March, 07. The Applicant states that on 21st March, 07, while the Applicant was in Gujarat to take care of his uncle ( who ultimately expired at Gujarat), the Officers of the Respondent visited the said flat, removed the aforesaid family members  of the Applicant out of the said flat and levied attachment thereof. The Applicant states that his colour T.V., Fridge, Cooking gas, Show case, 2 sewing machines, chairs, settee cum bed, utensils, clothes and personal belongings are still lying in side the said flat. The Applicant has become unable to pursue his business of tailoring effectively since his 2 sewing machines are inside the said flat which has been now attached. 

11) Being aggrieved and dissatisfied  with the action of the Ld. Addl. Chief Metropolitan Magistrate, 24TH Court, Borivali, in directing  the attachment of the said flat on 15-11-2006, the Applicant most respectfully approaches this Hon’ble Court in its jurisdiction U/s.397 of Cr.P.C. and prays that the legality, validity, propriety and correctness of the order dated 15-11-2006 passed by the Addl. Chief Metropolitan Magistrate below application dated 15-11-2006 submitted by Shri V.V.Joshi of the Respondent be  examined by this Hon’ble Court and thereafter the said order be revised and set aside on following amongst the other grounds.

GROUNDS

(a) The Ld. Magistrate erred in law in allowing the Application dated 15-11-2006 filed by the Respondent No.2 and further erred in law in directing Respondent to attach the said flat. The Ld. Magistrate ought to have realized the drastic nature and seriousness of the directions sought by the Respondent in the said application, which had serious effect of throwing the applicant out of the said flat without following due process of law. The Ld. Magistrate therefore ought not to have allowed the said application of the Respondent nor directed the Respondent to attach the said flat. 

(b) The Ld. Magistrate ought to have appreciated and seen that the Respondent had failed to implead or joint the Applicant as a Respondent while submitting the said application before the Ld. Magistrate. The Ld. Magistrate further ought to have appreciated that the Respondent had never served or furnished the copy of the said application to the Applicant before presenting the same to the Court of Ld. Magistrate. The Applicant was never given any notice or intimation by the Respondent before moving the said Application or before hearing of the said Application. The entire procedure adopted by the Respondent for dispossesing the Applicant out of his lawfully acquired said flat was in gross violation of the basic principles of natural justice.

(c) The Ld. Magistrate ought to have issued appropriate notice, summons or process upon the Applicant before hearing and deciding the said Application. The Ld. Magistrate ought to have given reasonable, just and fair opportunity of hearing to the Applicant before hearing and deciding the said Application. The Ld. Magistrate committed serious error of law in hearing and deciding the said application without affording any opportunity of hearing to the Applicant. The impugned order is therefore  illegal, unlawful, improper and contrary to the well settled principles of Criminal Jurisprudence. 

(d) The Ld. Magistrate erred in law in exercising his jurisdiction U/s.105 –C of Cr.P.C. while allowing the said application and while directing the Respondent to attach the said flat. The Ld. Magistrate has failed to record his subjective satisfaction with regard to the obtaining or deriving of the said flat, either directly or indirectly from the commission of any offence, which is sine qua non, for the exercise of jurisdiction U/s.105 – C of CR.P.C. A plain reading and bare perusal of the impugned order discloses that the Ld. Magistrate has not reached to any subjective satisfaction with regard to the obtaining or deriving of the said property from the commission of any offence. The Ld. Magistrate therefore exceeded his jurisdiction in allowing the said application and in directing the attachment of the said flat by taking recourse to the provision of Sec.105-C of Cr.P.C. 

(e) The Ld. Magistrate ought to have appreciated and seen that the Respondent had not made out any case for issuance of directions to attach the said flat. No reasonable grounds, circumstances or belief had been disclosed by the said Shri V.V. Joshi to justify the issuance of directions to attach the said flat. The Ld. Magistrate therefore ought to have rejected the said application without passing any orders to attach the said flat. 

(f) The Ld. Magistrate ought to have appreciated and seen that the Applicant was no way concerned with the commission of offences alleged in the said FIR No.262/06. It was never the case of Respondent that the Applicant had obtained or derived the said flat by committing any crime. The Applicant had lawfully and validly acquired the said flat by paying the agreed consideration to the said Suryakant. Y. Ahire. The right, title and interest of the Applicant in respect of the said flat was not traceable to any crime or offence. The Applicant therefore ought not to have been thrown out of the said flat without following due process of law. 

(g) The Ld. Magistrate ought to have appreciated and seen that the Applicant was not charge sheeted by the Respondent for any criminal act or offence, while submitting Police Report in the said F.I.R.No.262/06. The Ld. Magistrate ought to have called for the Record and Proceedings of the said FIR No.262/06, before exercising his jurisdiction u/s.105 –C of Cr.P.C. The Ld. Magistrate appears to have passed the impugned order either hurriedly or in a hasty manner as can be seen from the manner in which the said application has been heard and decided immediately on the same day.

(h) The Ld. Magistrate ought to have observed rule of law and principles of natural justice before hearing and deciding the said application. The Ld. Magistrate ought to have directed the Respondent to serve a copy of the said application either upon the occupants or the owners of the respective tenements before hearing and deciding the said application. The impugned order is therefore illegal, bad in law and unjust. 

(i) The Ld. Magistrate has not assigned any valid reasons or grounds to justify the immediate attachment of the said flat. The Respondent had miserably failed to make out any case of urgency or emergency, warranting the attachment of said flat at once. In view of the above, the Ld. Magistrate ought to have rejected the said application. 

12) The Applicant craves leave to add, amend, alter or modify the    grounds urged hereinabove as and when so required.

13) The Applicant states that though the impugned order  had been secured by the Respondent on 15-11-2006, the Respondent did not think it necessary to implement / execute the same till 21st March, 2007, the Applicant learnt about the impugned order on 21st March, 2007. The Applicant thereafter applied for certified copy of the impugned order on 21st March, 07 which was furnished to the Applicant on 21st March, 2007.  However, technically there is delay of ……..days in filing the present revision application. The Applicant has filed a separate application u/s. 5 of  Limitation Act for condonation of delay in filing the present revision application. 

14) The Applicant has not filed any other application or Petition previously against the impugned order in any court of law.

15) There are no laches or delay on the part of Applicant in filing the present revision application. 

16) The Applicant states that since the hearing and disposal of the present revision application is likely to take some time it is just, proper and reasonable to direct the removal / raising of attachment in respect of the said flat and allow the Applicant to use / occupy and possess the same, pending the hearing and final disposal of the present revision application. 

Under the circumstance, the Applicant most respectfully prays that the this Hon’ble Court be pleased to 

(a) Revise and set aside the order dated 15-11-2006 passed by the Ld. Addl. Chief Metropolitan Magistrate, 24th Court, Borivali below application dated 15-11-2006 filed by the Respondent for attachment of the flat owned by the Applicant, after examining legality, validity, propriety and correctness of the impugned order.

(b) Direct the raising of attachment done by the Respondent in pursuance of order dated 15-11-2006 passed by the Ld. Addl. Chief Metropolitan Magistrate with a direction to the Respondent to hand over possession of Flat No.402 of Shree Sai Krupa Co-operative Housing Society Ltd., M.G.Cross Road, Kandivali ( W), Mumbai, pending the hearing and final disposal of the present application.

(c) Pass interim and ad-interim reliefs in terms of prayer (b) above.

(d) Pass such other and further orders as may be deemed, just, proper and reasonable.

Dated this 29th Day of May, 2007]

MUMBAI








APPLICANT

ADVOCATE FOR THE APPLICANT




VERIFICATION

I, Ketan Kantilal Darji, the Applicant above named do hereby solemnly affirm and state that the contents of foregoing paras of the revision application are true and correct. 

Solemnly declared at Mumbai

On this 29th Day of May, 2007








BEFORE ME

Explained, interpreted and identified by

Me

ADVOCATE FOR THE APPLICANT

IN THE COURT OF SESSIONS FOR GREATER BOMBAY AT BOMBAY

IN ITS CRIMINAL APPEALATE JURISDICTION

CRIMINAL MISCELLANEOUS APPLICATION NO. …………OF 2007 

IN 

CRIMINAL REVISION APPLICATION NO.               OF 2007

KETAN KANTILAL DARJI

AGE                  YEARS

OCCUPATION : TAILOR

RESIDING AT

402, SHRI SAI KRUPA CO-OP. HOUSING SOCIETY LTD.

M. G. CROSS ROAD,

PATEL NAGAR,

KANDIVALI ( WEST),

MUMBAI – 400 067





……. APPICANT

VERSUS

STATE OF MAHARASHTRA 

( THROUGH THE INSPECTOR OF POLICE,

KURAR POLICE STATION)


……………..RESPONDENT

TO,

THE HON’BLE THE PRINCIPAL JUDGE 

AND THE OTHER HON’BLE ADDITIONAL 

SESSIONS JUDGES OF THE COURT OF 

SESSIONS FOR GREATER BOMBAY AT BOMBAY

THE HUMBLE APPLICATION OF THE APPLICANT U/S.5 OF LIMITAION ACT FOR CONDONATION OF DELAY IN FILING THE REVISION APPLICATION AGAINST THE ORDER DATED 15/11/2006 PASSED BY THE LD. ADDL. CHIEF METROPOLITAN MAGISTRATE COURT, 24TH COURT, BORIVALI, MUMBAI BELOW  APPLICATION 15/11/2006 FILED BY RESPONDENT. 

MOST RESPECTFULLY SHEWETH

1) The Applicant is an Indian National domiciled in the State of Maharashtra, having his fixed place of residence and business at Mumbai. The Applicant is a peace loving and law abiding citizen, having no previous criminal antecedents to his discredit. The Applicant is gainfully engaged in the business of tailoring since last several years.

2) The Applicant states that one Vishwanath Kashiram Tambe alongwith alongwith Sambhaji Balkrishna Sawant and others had formed a Co-operative Housing Society namely Shree Sai Krupa Co-operative Housing Society Ltd., situated at M.G.Cross Road, Kandivali (W), Mumbai ( which society for the sake of brevity and convenience is hereafter referred as “ the said society”), with the object of allotting residential flats to its members. The Applicant states that one Suryakant Y. Ahire was one of the members of the said society and was allotted Flat No.402 ( which flat for the sake of brevity and conveniences is hereafter referred as “ the said Flat”), by virtue of his membership. The Applicant is in lawful, peaceful and quiet possession of the said flat since 2004. The Applicant has been paying regularly monthly outgoings / maintenance charges in respect of the said flat to the said society. 

3) The Applicant states that in June, 2004, the said Suryakant Yogaji Ahire tendered his resignation to the said society, submitted his letter resignation and affidavit cum declaration to the said society, stating inter alia therein that he had entered into an Agreement for Sale in respect of the said Flat, in favour of Applicant. The Applicant had paid the sum of Rs.10 lakhs to the said Suryakant Ahire vide Demand Drafts bearing Nos.130718, 130719 & 130720 for the sums of Rs.3,00,000/-, Rs.3,00,000/- and Rs.4,00,000/- respectively drawn on Borivali Branch of Dena Bank. The Applicant had obtained loan of Rs.10 lakhs in respect of the said flat from Bank of Maharashtra,             Branch. The said Bank of Maharashtra had duly forwarded a Bankers Cheque of Rs.10 lakhs to the said society in the month of August, 2003, in respect of the said flat. The Applicant states that at the time of his admission as a member of the said society, the Applicant was allotted a letter of allotment and Share Certificate in respect of the said flat by the said society. The Applicant has duly lodged the said letter of allotment and share certificate in respect of the said flat with Bank of Maharashtra for availing loan for balance consideration of the said flat. The said letter of allotment and share certificates have always remained in the custody/ possession of the said Bank of Maharashtra since August, 2003. The Applicant has repaid the principal loan of Rs.2.5 lakhs as on date. The Applicant has diligently and regularly paid the periodical installments for the repayment of amount of loan alongwith interest to the said Bank of Maharashtra. 

4) The Applicant states that on 27th September, 2006, one Madhusudan Baburao Vartak attached to Goregaon Branch of Canara Bank lodged a F.I.R. against Juber Abdul Razak Khatri & Kazim Mohammed Hanifa vide F.I.R. No.262 of 2006, U/s.465, 467, 468, 471, 420 r/w 34 of IPC. The Applicant was neither named nor suspected as an Accused in the said F.I.R. No.262 of 2006. The Applicant states that during the course of investigation the Respondent also arrested the said Vishwanath Kashiram Tambe and Sambhaji Balkrishna Sawant, who were the promoters of the said Society on the charges that the said persons has indulged in fabricating bogus share certificates and no objection certificates, for several tenements of the said society with the help of one Mani Pandian Chetty, to facilitate the grant of loan from various banks on the strength of the said documents. The Respondent had also arrested the said Mani Pandian Chetty during the course of investigation in the said FIR No.262 of 2006.

5) The Applicant was never concerned with the promotion or formation of the said society. The Applicant had never been or remained as an office bearer of the said society. The Applicant was no way concerned or connected with the said Vishwanath K. Tambe or Sambhaji Balkrishna Sawant. The Applicant  was merely one of the bonafide members of the said society. The Applicant was no way concerned with any of the charges or allegations leveled in the said FIR No.262/2006. The Applicant was interrogated by the Officers of Respondent and his statement also came to be recorded during the investigation of FIR No.262/06. After the completion of investigation the Respondent has submitted a Police Report against the said Vishwanath Tambe, Sambhaji Balkrishna Sawant, Mani Pandian Chetty and 5 others in the Court of Ld. Addl. Chief Metropolitan Magistrate, 24th Court, Borivali vide C.C. No………               /PW/2007. The trial of the said case has not yet commenced. The Applicant is cited as one of the witnesses in the said case.

6) The Applicant states that on 15th November, 2006, Shri V.V. Joshi, a Police Inspector, then attached to Kurar Police Station, submitted an application bearing outward 10952/2006 ( which application for the sake of brevity and convenience is hereafter referred as “ the said application”)  stating therein that (1) Vishwanath Kashiram Tambe (2) Sambhaji Balkrishna Sawant  and (3) Mani Pandian Chetty, along with others had indulged in fabricating the share certificates and No objection certificates in respect of the said society and had thereby obtained Bank Loans from about 20 different banks in respect of tenements of said society. The said Shri V. V. Joshi accordingly prayed for a permission to attach 9 tenements of the said society, which also included the said flat at Sr.No.4 in the said application.

7) The Applicant states that the Respondent had not joined or impleaded any occupant or person concerned with the said flats while submitting the said application before the Ld. Magistrate. The Respondent never chose to furnish or serve the copy of the said application upon the Applicant, till the hearing and disposal of the said application by the Ld. Magistrate. The Applicant never had any knowledge either about the filing or hearing / disposal of the said application till 21st March, 2007. The Respondent never disclosed to the Ld. Magistrate the names of persons who were occupying and residing in the said 9 flats listed in the said application. The Respondent mischievously created an impression in the said application as if the said 9 flats were lying vacant and unoccupied.  The Respondent never submitted before the Ld. Magistrate to issue any notice or summons upon the occupants of the said 9 tenements, before the hearing and disposal of the said application by the Ld. Magistrate.

8) The Applicant states that immediately upon the presentation of the said application by the said Shri V.V. Joshi, the Ld. Addl. Chief Metropolitan Magistrate, 24TH Court, Borivali, without issuing any notice or summons upon the any of the occupants / owner of the said tenements has allowed the said application on the same day by passing following order : 

ORDER

The Police has alleged that the Accused perpetrating the fraud upon the bank by raising the  loan on the flats. There are reasonable grounds to believe that the Accused used the property to defraud the bank. And hence the same is required to be attached U/s.105 ( c )  of the Cr.P.C. Hence, the Kurar Police are directed to attach the said flats mentioned in the application. 










Sd/-










15-11-06






ADDL. Chief Metropolitan Magistrate








24th Court, Borivali

9) The Applicant states that after obtaining the aforesaid order dated 15-11-2006, the Respondent maintained unexplained silence till 21st March, 2007. The Applicant states that inspite of the passing of impugned order on 15-11-2006, the Respondent attached the said flat on 21st March, 07. The Respondent never disclosed any reasons for maintaining silence with regard to the execution of the impugned order from 15-11-2006, till 21st March, 07. The Applicant states that on 21st March, 07, while the Applicant was in Gujarat to take care of his uncle ( who ultimately expired at Gujarat), the Officers of the Respondent visited the said flat and removed cousin of Applicant out of the said flat and levied attachment thereof. The Applicant states that his colour T.V., Fridge, Cooking gas, Show case, 2 sewing machines, chairs, settee cum bed, utensils, clothes and personal belongings are still lying in side the said flat. The Applicant has became unable to pursue his business of tailoring effectively since his 2 sewing machines are inside the said flat which has been now attached. 

10) The Applicant states that against the impugned order dated 15-11-2006, the Applicant has preferred Criminal Revision Application before this Hon’ble Court for challenging and setting aside the said order. The Applicant learnt about the said order only on 21st March, 2007, when the Respondent proceeded to attach the said flat. The Applicant had no knowledge about the filing the said application or passing of the impugned order  till 21st March, 07. However, technically there is delay of ……..days in filing the present revision application.  Therefore, the delay ( if any)  on the part of Applicant in challenging the impugned order by filing the present revision application is required to be condoned by exercising the jurisdiction of this Hon’ble Court U/s.5 of Limitation Act. 

11) The Applicant has not filed any other application or Petition previously against the impugned order in any court of law.

12) There are no laches or delay on the part of Applicant in filing the present revision application. 

13) The Applicant states that since the hearing and disposal of the  revision application is likely to take some time it is just, proper and reasonable to direct the removal / raising of attachment in respect of the said flat and allow the Applicant to use / occupy and possess the same pending the hearing and final disposal of the present  application. 

Under the circumstance, the Applicant most respectfully prays that the this Hon’ble Court be pleased to 

(a) Exercise its jurisdiction U/s.5 of Limitation Act and condon the delay of ……..days on the part of Applicant in filing the present revision application against the impugned order dated 15-11-2006 passed by the Ld. Addl. Chief Metropolitan Magistrate, 24TH Court, Borivali, below application dated 15-11-2006 submitted by the Respondent for seeking the attachment of the said flat.

(b) Pass appropriate orders, directions to condon the delay on the part of Applicant in filing the present revision application against the impugned order dated 15-11-2006 passed by the Ld. Addl. Chief Metropolitan Magistrate, 24TH Court, Borivali, below application dated 15-11-2006 submitted by the Respondent for seeking the attachment of the said flat.

Dated this 24th Day of May, 2007]

MUMBAI

ADVOCATE FOR THE APPLICANT


APPLICANT

VERIFICATION

I, Ketan Kantilal Darji, the Applicant above named do hereby solemnly affirm and state that the contents of foregoing paras of the application are true and correct. 

Solemnly declared at Mumbai

On this 24th Day of May, 2007

Explained, interpreted and identified by

Me

ADVOCATE FOR THE APPLICANT










 Before Me,

