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IN THE COURT OF SESSIONS FOR GREATER BOMBAY 

AT BOMBAY

IN ITS CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPEAL No.                    OF 2007

SHRI CHANDRAMOHAN KISHANCHAND GUPTA

Geeta Kunj Bhavan, Cross Tagor Road,

Santacruz (W), Mumbai 400 054

…
APPELLANT

                      V/S.

STATE OF MAHARASHTRA

(Through the Inspector of Police,

Mahim Police Station, Mumbai)

…
RESPONDENTS

TO,

THE HON’BLE PRINCIPAL JUDGE AND

THE OTHER HON’BLE ADDL. SESSIONS 

JUDGES OF THE COURT OF SESSIONS 

FOR GREATER BOMBAY AT BOMBAY

THE HUMBLE APPEAL OF THE APPELLANT (ORIGINAL ACCUSED) ABOVE NAMED U/S. 374 OF CR.P.C. FOR QUASHING AND SETTING ASIDE THE REASONS AND ORDER DATED 02.01.2007 PASSED BY THE LD. ADDL. CHIEF METROPOLITAN MAGISTRATE, 9TH COURT, BANDRA, MUMBAI IN C.C. NO. 331/P/2001 CONVICTING THE APPELLANT FOR THE OFFENCES PUNISHABLE U/S. 279 AND 338 OF IPC AND SENTENCING HIM TO SUFFER S.I. FOR 6 MONTHS AND PAY FINE OF RS.1,500/-

MOST RESPECTFULLY SHEWETH:

1)
The Appellant (Original Accused) is an Indian National domiciled in the State of Maharashtra having his fixed place of residence and business at Geeta Kunj Bhavan, Cross Tagor Road, Santacruz (W), Mumbai 400 054.  The Appellant is a peace loving and law abiding citizen having no previous criminal antecedents to his discredit.  The Appellant is gainfully engaged in the business of …………………………………….  The Appellant is holding a valid Motor Driving License since ……… years.  

2)
Pursuant to the F.I.R. lodged by Shri Sakharam Ankush Sawant (P.W.No.1), Police Head Constable bearing Bakkal No. 10499 attached to the Juhu Police Station, the Police, Mahim Police Station registered a criminal case against the Appellant for the alleged offences punishable u/s. 279, 338 and 427 of IPC r/w Section 185 of Motor Vehicles Act, vide F.I.R. No. 440 of 2000, on 07.12.2000.  The alleged offences u/s. 279, 338 and 427 of IPC and section 185 of Motor Vehicles Act, are bailable and summons triable in nature.

3)
The Appellant states that after the completion of investigation the Police, Mahim Police Station submitted a Police Report against the Appellant for the alleged offences u/s. 279, 338 and 427 of IPC r/w. sec. 185 of Motor Vehicle Act vide C.C. No. 331/P/2001. The Ld. Magistrate was pleased to drop the charge U/S 427 of I.P.C. The Appellant pleaded not guilty to the charge and claimed to be tried.  The prosecution thereafter examined i) Shri Sakharam Ankush Sawant (P.W.No.1), ii) Shri Shashikant Jaikishandas Zaveri and iii) Shri Jagannath Tukaram Dhegaskar (P.W.No.3) as the prosecution witnesses to bring home the charges against the Appellant.

4)
The Appellant states that the Ld. Addl. Chief Metropolitan Magistrate, 9th Court, Bandra, Mumbai was pleased to follow the procedure contemplated under Chapter XXI of Cr.P.C. for holding the trial against the Appellant for the alleged offences.  The Ld. Magistrate was pleased to record the substance of evidence of the aforesaid 3 prosecution witnesses.  The Appellant states that the prosecution case in brief as can be seen from the substance of evidence adduced by the aforesaid prosecution witnesses is as follows:

a)
That on 07.12.2000 Shri Sakharam Ankush Sawant (P.W.No.1) was attached to Mahim Police Station.  While patrolling in the said area, the P.W.No.1 saw a crowd gathered at one spot.  When the P.W.No.1 went near the spot, he found that an accident had taken place in which two Maruti vehicles were involved.  Out of the aforesaid 2 Maruti vehicles one Maruti was of red color and one person was found trapped in the said car.  The P.W.No.1 took the injured from the vehicle and the injured was taken to Bhabha Hospital.

b)
That the other car driver was taken to Mahim Police Station by another mobile van.  That the other car had given a dash to the red color Maruti card after jumping over the divider.  The said car was coming from the opposite direction.  The P.W.No.1 lodged his F.I.R. on behalf of the Respondent.

c)
That Shri Shashikant Jaikishandas Zaveri (P.W.No.2) while proceeding from Dadar to Vile Parle on 07.12.2000 at about 1:30 a.m. in his Maruti van noticed that one Maruti van coming from opposite direction jumped over the divider and gave dash to his vehicle near Mahim Causeway.  That the driver of the said Maruti car lost his control over his vehicle.  Thereafter, mobile Police van came on the spot and they removed the P.W.No.2 from his vehicle.  The P.W.No.2 claims to have sustained fracture injuries upon his hand and leg.  The P.W.No.2 was thereafter taken to the hospital.  That the Registration Number of the opposite car was MRA-1345.  The P.W.No.2 identified the Appellant as Chandramohan Kishanchand Gupta as per the information given to him by the Police.

d)
That Shri Jagannath Tukaram Dhegaskar (P.W.No.3) while being on night station house duty at Mahim Police Station on 06.12.2000, received an information from the Control Room at about 1:30 a.m. on 07.12.2000 that an accident had taken place and the injured were taken to Bhaba Hospital.  The P.W.No.3 thereafter went to Bhabha Hospital where the P.W.No.1 gave him the details about the accident as per Ex.P-1.  At that time the injured was not in a condition to speak.  The P.W.No.3 came to the Police Station along with the Appellant and other occupants of the car, who had sustained minor injury.  The P.W.No.3 then visited the spot of occurrence and prepared spot panchnama and recorded the statement of the witnesses.  The P.W.No.3 arrested the Appellant and after complete investigation submitted a Police Report against the Appellant vide Ex.P-4.

5)
The Appellant states that after the examination of the aforesaid witnesses and after the recording of the statement of the Appellant u/s. 313 of Cr.P.C., the Ld. Addl. Chief Metropolitan Magistrate (Coram : His Lordship Shri D.A.Joshi) vide his reasons and order dated 02.01.2007 was pleased to convict the Appellant for the offences punishable u/s. 279 and 338 of IPC and was further pleased to direct the Appellant to suffer S.I. for 1 month and pay fine of Rs. 500/-,  for the charge u/s. 279 of IPC and suffer S.I. for 6 months and pay fine of Rs.1,000/- for the charge u/s. 338 of IPC.  The substantive sentences were directed to run concurrently and the order of conviction was directed to be endorsed on the driving license of the Appellant.  The Appellant was not ordered to be convicted for the offence u/s. 185 of Motor Vehicle Act.  Annexed hereto and marked as Exhibit A is the certified copy of the reasons and order dated 02.01.2007 passed by the Ld. Addl. Chief Metropolitan Magistrate, 9th Court, Bandra, Mumbai in C. C. No. 331/P/2001.

6)
Being aggrieved and dissatisfied with the reasons and order dated 02.01.2007 passed by the Ld. Addl. Chief Metropolitan Magistrate, 9th Court, Bandra, Mumbai in C.C. No. 331/P/2001, convicting the Appellant for the alleged offences and directing him to suffer the above punishments, the Appellant most respectfully approaches this Hon’ble Court in its jurisdiction u/s. 374 of Cr.P.C. and prays that the records and proceedings of C.C. No. 331/P/2001 from the file of Ld. Addl. Chief Metropolitan Magistrate, 9th Court, Bandra, Mumbai be called for, and after examining the legality, validity, propriety and correctness of the impugned reasons and order dated 02.01.2007 (which reasons and order for the sake of brevity and convenience is hereafter referred as “the impugned order”), the same be quashed and set aside and the Appellant be ordered to be acquitted of the alleged offences on following amongst the other grounds.

G R O U N D S

a)
The Ld. Magistrate committed a serious error of law in holding that the charges against the Appellant for the alleged offences u/s. 279 r/w. sec. 338 were proved beyond reasonable doubt.  The Ld. Magistrate ought to have appreciated and seen that the prosecution had failed to bring on record the adequate evidence/material to bring home the charges against the Appellant for the alleged offences.  The Ld. Magistrate therefore erred in law in convicting the Appellant for the alleged offences and sentencing him to suffer punishment for the said offences.

b)
The Ld. Magistrate ought to have appreciated and seen that the P.W.No.1 Shri Sakharam Ankush Sawant in his cross-examination had categorically admitted that he had not seen the alleged accident.  The P.W.No.1 in his examination-in-chief has further deposed and admitted that while doing his patrolling duty in the area of Mahim Police Station, the P.W.No.1 noticed a crowd gathered at one spot.  Inspite of having noticed the crowd gathered at the spot, the P.W.No.1 did not offer any explanation or justification for not ascertaining the names, details or particulars of the members of the crowd who had allegedly gathered at the spot of the incident, who could have been examined as the material prosecution witnesses to throw light upon the occurrence of the alleged accident.  There are reasonable grounds to believe that the Respondent had avoided to record the statements of any of the members from the said crowd, who had gathered at the spot of the incident, since the examination of the said persons was likely to be adverse and prejudicial to the case of the prosecution. 

c)
The Ld. Magistrate ought to have appreciated and seen that though the P.W.No.3 had claimed to have prepared a spot panchnama with regard to the place of alleged incident, neither the panch witnesses of the alleged spot panchnama were examined during the trial nor the said spot panchnama was proved as per the Evidence Act by the Respondent.  The Ld. Magistrate could not have recorded the finding of guilt against the Appellant with regard to the alleged rash and negligent driving without ascertaining the position and or location of the alleged place of incident, which was claimed to have been recorded by the P.W.No.3 in the said spot panchnama.  In the absence of proof of the said spot panchnama, the Ld. Magistrate could not have held or recorded that the vehicle driven by the Appellant had jumped over the divider.  Consequently, the Ld. Magistrate could not have held and recorded that the Appellant could not control his vehicle on his side of the road.

d)
It is significant to note that inspite of none of the prosecution witness having deposed about the speed of the Motor Vehicle allegedly driven by the Appellant, the Ld. Magistrate erroneously held and recorded that the material on record showed that the vehicle driven by the Appellant was in a speed.  The prosecution had miserably failed to lead any evidence with regard to the speed of the alleged vehicle, purported to have been driven by the Appellant at the time of alleged incident.

e)
Inspite of there being no medical certificate or documentary evidence to demonstrate the intoxicated condition of the Appellant, the Ld. Magistrate committed a serious error of law in observing in para 10 of the impugned reasons that “it appears from the material on record that the Accused was at the material time under the influence of drink”.  The aforesaid finding recorded by the Ld. Magistrate is not supported by any documentary or oral evidence on record.  The Respondent never produced any documentary evidence or led oral evidence to show that the Appellant was in an intoxicated condition on 07.12.2000.  The aforesaid finding recorded by the Ld. Magistrate with regard to the intoxicated condition of the Appellant is based on conjectures and surmises, which is not supported by any evidence on record.

f)
Similarly, the Ld. Magistrate also committed a serious error of law in observing in para 10 of the impugned order that “it is also on record to show that he was driving his vehicle in a high speed”.  It is pertinent to note that the P.W.No.2, who was the material witness, had never deposed in his evidence that the Appellant had driven his vehicle in a high speed.  There is absolutely no evidence led by the prosecution to prove the speed of the alleged vehicle purported to have been driven by the Appellant.  The Ld. Magistrate therefore could not have held and recorded that the vehicle driven by the Appellant was in a high speed.

g)
The Ld. Magistrate committed an error of law in disbelieving the explanation and justification offered by the Appellant in his statement u/s. 313 of Cr.P.C.  Instead of accepting the said explanation as a mitigating factor in favour of the Appellant, the Ld. Magistrate used the same as if it was incriminating evidence against the Appellant, for the purpose of recording the finding of guilt against the Appellant.  The entire approach adopted by the Ld. Magistrate in appreciating the evidence available on record is erroneous, illegal, improper and contrary to the well-settled principles of criminal jurisprudence.

h)
The Ld. Magistrate further committed a serious error of law in observing and holding that even in the absence of spot memorandum panchnama, the fact had been proved that the vehicle driven by the Appellant went over the divider.  The Ld. Magistrate ought to have appreciated and seen that the aforesaid fact could have ascertained, verified and proved only upon the proof of said spot memorandum panchnama, which was allegedly prepared by the P.W.No.3 on the same day.  Want of proof of the said spot panchnama ought to have been considered as a serious and material lapse on the part of prosecution to prove the location of alleged place of incident.  The existence of the divider at the alleged place of incident could not have been considered as a proof in the absence of proof of the said spot panchnama.

i)
It was never the case of the prosecution that the panch witnesses described in the said spot panchnama were either unavailable or not traceable for the purpose of being examined as prosecution witnesses during the trial.  The prosecution had never offered any explanation or justification for not examining the concerned panch witnesses, who were able to prove the contents of the said spot panchnama.  Instead of extending the benefit of absence of proof of the said spot panchnama to the Appellant, the Ld. Magistrate erroneously held and recorded that the fact had been proved that the Appellant had driven the vehicle over the divider.

j)
The Ld. Magistrate has not appreciated and considered the oral and documentary evidence in its proper perspective while passing the impugned order.  The Ld. Magistrate ought to have appreciated and seen that the substance of evidence laid by the Respondent did not specified the ingredients of Sec. 279 and 338 of IPC.  The Ld. Magistrate therefore ought to have acquitted the Appellant of the alleged offences.

k)
The Ld. Magistrate has contravened the provisions of Sec. 262 (2) of Cr.P.C. while passing the impugned reasons and order.  The Ld. Magistrate ought to have appreciated and seen that since the Appellant was tried by adopting the procedure contemplated under Chapter XXI of Cr.P.C., the Appellant could not have been convicted and sentenced to suffer imprisonment exceeding 3 months for the alleged offences.  The fact that the Ld. Magistrate has followed the procedure governing the summary trial is evidence from the title of the impugned order, which has been pronounced as reasons in the manner led down u/s. 264 of Cr.P.C.  

l)
The Ld. Magistrate has not given any special reasons for not extending the benefit of the provisions of Sec.3 & 4 of the Probation of Offenders Act while passing the impugned order.  The Ld. Magistrate ought to have seen and appreciated that the Appellant was having 2 kids and was residing with his family members.  The Appellant was not shown to have any previous criminal antecedents to his discredit.  No circumstances or material had been brought on record by the Respondent to deny the benefit of the provisions of sec. 3 or 4 of Probation of Offenders Act to the Appellant.  The Ld. Magistrate erred in law in directing the Appellant to suffer the sentence of imprisonment for 6 months for the alleged offences.

m)
The Ld. Magistrate has not considered the submissions made by the Appellant with regard to the quantum of sentence imposed upon the Appellant while passing the impugned order.  The sentence imposed upon the Appellant is excessive, harsh and grossly disproportionate to the gravity of the alleged offence.  There were no compelling circumstances or grounds to inflict the excessive punishment of imprisonment of 6 months upon the Appellant for the alleged offences.  The sentence imposed by the Ld. Magistrate upon the Appellant is incorrect, improper and in disregard to the gravity of the alleged offence. 

n) The Ld. Magistrate ought to have appreciated and seen that the Respondent had not produced any evidence to show that any person sustained any grievers’ hurt during the alleged incident.  The Respondent had not adduced either any medical certificate or such other document to establish the suffering of any grievers’ hurt by any person on account of any rash or negligent act of the Appellant.  The charge u/s. 338 of IPC could not have been established or proved in the absence of appropriate medical evidence or documentary evidence to establish the suffering of grievers’ hurt by any person on account of the so-called rash or negligent act of the Appellant.  The Ld. Magistrate therefore erred in law in holding that the prosecution had proved the charge u/s. 338 of IPC beyond reasonable doubt.   

o) The Ld. Magistrate ought to have appreciated and kept in mind the factors enumerated ( though not exhaustive) by the Hon’ble Bombay High Court in the case of Prashant G. Karande Versus State of Maharashtra & other, reported in 2004(Supp.) Bom.C.R. 349, wherein it has been laid down that  “ For the purpose of coming to a conclusion whether a person is driving a vehicle rashly or negligently, number of factors have to be considered. They can be enumerated, for example and the list cannot be taken to be exhaustive.

     1) Speed,

     2) Indifference towards speed and control of the vehicle,

     3) Driving the vehicle in clumsy way,

     4) Driving the vehicle by taking dangerous turns,

     5) Without bothering about the fate of the persons using the road like him; including other vehicles drivers and pedestrains and the persons sitting by the side of the road, etc., etc”.. The Ld. Magistrate ought to have seen that none of the aforesaid adverse factors were established or brought on record by the prosecution, through out the trial.

p)   The Prosecution failed to examine the Motor Vehicle Inspector, who was found to have inspected/ examined the alleged Motor vehicle, on 07.12.2000. No explanation or reason was assigned by the prosecution for not summoning and examining the said Motor Vehicle Inspector, whose evidence would have been material/important with regard to the mechanical condition of the vehicle at relevant time, to determine rashness or negligence ( if any ) on the part of Appellant, at material time.
q) It is submitted that in the case of,  State of Karnataka Versus Satish, reported in 1998 (8) page 493, the Hon’ble Supreme Court has held that “ MERELY because the truck was being driven at a "high speed" does not bespeak of either "negligence" or "rashness" by itself. None of the witnesses examined by the prosecution could give any indication, even approximately, as to what they meant by "high speed". "High speed" is a relative term. It was for the prosecution to bring on record material to establish as to what it meant by "high speed" in the facts and circumstances of the case. In a criminal trial, the burden of providing everything essential to the establishment of the charge against an accused always rests on the prosecution and there is a presumption of innocence in favour of the accused until the contrary is proved. Criminality is not to be presumed, subject of course to some statutory exceptions. There is no such statutory exception pleaded in the present case. In the absence of any material on the record, no presumption of "rashness" or "negligence" could be drawn by invoking the maxim "res ipsa loquitur". There is evidence to show that immediately before the truck turned turtle, there was a big jerk. It is not explained as to whether the jerk was because of the uneven road or mechanical failure. The Motor Vehicle Inspector who inspected the vehicle had submitted his report. That report is not forthcoming from the record and the Inspector was not examined for reasons best known to the prosecution. This is a serious infirmity and lacuna in the prosecution case”.
r) The Ld. Magistrate ought to have kept in mind and followed the authoritative pronouncement/enunciations made by the Hon’ble Supreme Court in the case of   S.N.Hussain Versus State of A.P, reported in A.I.R., 1972 S.C. Page 682, wherein it has been held that “the Rashness consists in hazarding a dangerous or wanton act with the knowledge that it is so, and that it may cause injury. The criminality lies in such a case in running the risk of doing such an act with recklessness or indifference as to the consequences. Criminal negligence on the other hand, is the gross and culpable neglect or failure to exercise that reasonable and proper care and precaution to guard against injury either to the public generally or to an individual in parti cular, which, having regard to all the circumstances out of which the charge has arisen, it was the imperative duty of the accused person to have adopted. This definition of criminal rashness and criminal negligence given by Straight,J., in Empress v. Idu Beg has been adopted by this court in Bhalchandra Woman Pethe v. State of Maharashtra”.

7)
The Appellant craves leave to add, amend, alter and modify the grounds urged herein above.

8)
The Appellant has not filed any other application or appeal before any Court of Law previously against the impugned order.

9)
The Appellant has preferred the present appeal within the period of limitation.

10)
The Appellant states that after the pronouncement of aforesaid reasons and order the Ld. Magistrate was pleased to suspend the substantive sentence imposed upon the Appellant for a period of 30 days by releasing the Appellant on persons bond and surety bond or cash of Rs.2,000/-.  Accordingly, the Appellant has deposited the cash bail of Rs.2,000/- vide Receipt No. 1378595 on 02.01.2007.  Thus, the Appellant has been enlarged on bail by the Ld. Magistrate u/s. 389 of Cr.P.C.  The Appellant has duly deposited the amount of fine of Rs.1,500/- vide Receipt No. 173402 dated 08.01.2007.

Under the circumstances, the Appellant most respectfully prays that this Hon’ble Court be pleased to:

a)
Call for the records and proceedings of C.C. No. 331/P/2001 from the file of Ld. Addl. Chief Metropolitan Magistrate, 9th Court, Bandra, Mumbai.

b)
Examine the legality, validity, propriety and correctness of the reasons and order dated 02.01.2007 passed by the Ld. Addl. Chief Metropolitan Magistrate, 9th Court, Bandra, Mumbai in C.C. NO.331/P/2001 and thereafter the impugned reasons and order be quashed and set aside and the Appellant be ordered to be acquitted of the said offences.

c)
Enlarge the Appellant on bail upon his executing fresh bail bond before the Ld. Magistrate in C.C. No. 331/P/2001, 9th Court, Bandra, Mumbai pending the hearing and final disposal of the present appeal.

d)
The amount of Rs.1,500/- deposited by the Appellant as a fine be ordered to be refunded to the Appellant by this Hon’ble Court.

e)
Pass such other and further orders as may be deemed just proper and reasonable.

Dated this       day of January, 2007

Mumbai





      

  APPELLANT

ADVOCATE FOR THE APPELLANT

V E R I F I C A T I O N

I, Shri CHANDRAMOHAN KISHANCHAND GUPTA, the Appellant above named, do hereby solemnly affirm and declare that the contents of the foregoing paras of the Criminal Appeal are true and correct 

Solemnly affirm and declare at Mumbai

on this          day of January 2007






BEFORE ME






APPELLANT

ADVOCATE FOR APPELLANT

IN THE COURT OF SESSIONS FOR GREATER BOMBAY AT BOMBAY

IN ITS CRIMINAL APPELLATE JURISDICTION

CRIMINAL MISCELLANEOUS APPLICATION NO.                  OF 2004

IN

CRIMINAL APPEAL NO.                    OF 2004

SMT. BHARATIYA BHATTACHARYA

Proprietor of M/s. Arclina Creative

Technologies & Managing Director of

M/s. Arclina Creations Pvt. Ltd., having

address at 1103/A-Wing, O.P.G. Co-Op.

Housing Society, Plot No. 1, Sector No. 2,

San Pada, Navi Mumbai – 400 705


…
APPLICANT               

          Versus

1.      THE STATE OF MAHARASHTRA

2.
SHRI SHAH NISAR ALI SAHAB ALI


Proprietor of M/s. RIZVI CONSTRUCTION 


Co., having address at 17/46/D, Bangadi


Wala Compound, Quresh Nagar,


Kurla (East), Mumbai-400 070            
…
RESPONDENTS         

THE HON’BLE THE PRINCIPAL JUDGE AND

THE OTHER HON’BLE ADDITIONAL SESSIONS

JUDGES OF THE COURT OF SESSIONS FOR

GREATER BOMBAY AT BOMBAY

THE HUMBLE APPLICATION OF THE APPLICANT (ORIGINAL ACCUSED NO.1) FOR THE GRANT OF BAIL PENDING THE HEARING APPEAL AGAINST THE JUDGMENT AND ORDER DATED 10.03.2004 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 30TH COURT, KURLA, MUMBAI, IN C.C. NO. 898/S/02

MOST RESPECTFULLY SHEWETH:

1. The Applicant (Original Accused No. 1) is an Indian National domiciled in the State of Maharashtra, having her fixed place of residence at Mumbai.  The Applicant is a peace-loving and law-abiding citizen, having no previous criminal antecedents to her discredit.   The Applicant is a qualified architect, having done her Bachelor of   Architecture from B.V.B. College of Engg. & Technology, Hubli.  The Applicant has further done her post graduation in architecture from School of Planning & Architecture, Delhi.  The Applicant is gainfully engaged in the profession of architecture at Mumbai.

2. Pursuant to the private complaint filed by the Respondent No. 2 (Original Complainant) in the Court of Ld. Metropolitan Magistrate, 30th Court, Kurla, Mumbai, on 19.12.2002 against the Applicant hereinabove and M/s. Arclina Creations Pvt. Ltd. u/s. 138 of the Negotiable Instruments Act, the Applicant was tried for the alleged offence and was ordered to be convicted and sentenced for the alleged offence on 10.03.2004.  The Applicant was sentenced to suffer R.I. for 6 months, pay fine of Rs.5,000/- and pay compensation of Rs.1,25,000/- to the Respondent No.2 in the said case by the Ld. Metropolitan Magistrate.

3. The Applicant states that pursuant to the application u/s. 389 of Cr.P.C. filed by the Applicant for suspending the substantive sentence and enlarging the Applicant on bail pending the appeal, the Ld. Magistrate was pleased to release the Applicant on bail of Rs.10,000/-, with liberty to deposit cash bail.  Accordingly, the Applicant has deposited the cash bail of Rs.10,000/- vide Receipt No. 1140749 before the Ld. Magistrate on 10.03.2004 as per the orders of the Ld. Metropolitan Magistrate.

4. The Applicant states that as her Advocate Shri S.C.Prabhu had left Mumbai, suddenly to see his ailing father, the Applicant could not collect the certified copy of the impugned judgment and order from her Advocate.  The Applicant therefore could not make any arrangement for preferring an appeal against the impugned judgment and order.  The Applicant states that since the father of Shri S.C.Prabhu ultimately expired at his native place in the middle of April 2004, the said Shri S.C.Prabhu was required to stay at his native place for few weeks to perform certain obsiqual ceremonies.  The Applicant therefo9re could not obtain the certified copy of the impugned judgment and order from her Advocate promptly.

5. It is submitted that the Applicant had no knowledge about her obligation to prefer an appeal against the impugned judgment and order within 30 days.  The Applicant was under reasonable belief and impression that after his return to Mumbai from his native place Shri S.C.Prabhu would make suitable arrangement for preferring an appeal against the impugned judgment and order before this Hon’ble Court.

6. The Applicant states that inspite of waiting sufficiently for Shri S.C.Prabhu, no arrangement could be made either for receiving the certified copy of the impugned judgment and order or for preferring an appeal against the said judgment and order, the Applicant herself went to the Court of Ld. Metropolitan Magistrate and obtained the certified copies of the entire records and proceedings for the purpose of engaging another Advocate to prefer appeal before this Hon’ble Court.  The Applicant accordingly availed the certified copies of the said records and proceedings of C.C.No.898/S/02 and engaged another Advocate immediately for the purpose of filing the appeal before this Hon’ble Court.

7. The Applicant sincerely regrets the delay on her part in preferring an appeal against the impugned judgment and order before this Hon’ble Court.  The Applicant had no malafide intention to delay the filing of appeal before this Hon’ble Court against the impugned judgment and order.  The Applicant has no previous criminal antecedents to her discredit.

8. The Applicant is a permanent resident of Navi Mumbai having her fixed place of residence at Navi Mumbai.  The Applicant is the sole earning member to support her aged parents, who are residing with the Applicant at Navi Mumbai.  The Applicant is not likely to abscond or avoid the hearing of appeal before this Hon’ble Court.  The Applicant is gainfully engaged in the profession of Architecture at Navi Mumbai.  The Applicant has got meritorious and sound case for the exercise of appellate jurisdiction of this Hon’ble Court against the impugned judgment and order.  The Applicant shall abide by the terms and conditions, which may be imposed by this Hon’ble Court for her release on bail pending the hearing and disposal of the appeal.

9. The Applicant has not filed any other application or petition for her release on bail pending the appeal.

Under the circumstances, the Applicant most respectfully pray that this Hon’ble Court be pleased to :

a) Enlarge the Applicant on bail of reasonable amount pending the admission and final hearing of the appeal filed by the Applicant against the judgment and order dated 10.03.2004 passed by the Ld. Metropolitan Magistrate, 30th Court, Kurla, Mumbai, in C.C.No. 898/S/02, on such terms and conditions as may be deemed just proper and reasonable by this Hon’ble Court.

b) Allow the Applicant to continue on same bail with a liberty to execute fresh bail bond.

c) Pass interim and ad-interim reliefs in terms of prayer (a) and (b) hereinabove pending the hearing and disposal of the present application.

d) Since the Vakalatnama has filed in Appeal and Misc. Application No. 327 of 2004, no separate Vakalatnama has been filed in this present application.

e) Pass such other and further orders as may be deemed just proper and reasonable.

Dated this 19th day of

May, 2004

Mumbai





APPLICANT

JAYESH J. KANANI

ADVOCATE FOR APPLICANT

