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IN THE COURT OF SESSIONS FOR THANE AT THANE

IN ITS CRIMINAL  APPELLATE  JURISDICTION

CRIMINAL REVISION APPLICATION NO.       OF 2005

SHRI UMA SHANKAR KHATOR 

…         APPLICANT

Raj Mandir Palace, House No.2

Near Akshya Township,

SURAT ( WEST ), GUJARAT

VERSUS

1. STATE OF MAHARASHTRA

2. SHRI OMPRAKASH BIYANI

B-1 Flat 301, Harisiddh Park,

Pawan Nagar,Thane – West         

 …
 RESPONDENTS

TO 

THE HON’BLE DISTRICT AND SESSION 

JUDGE AND THE OTHER HON’BLE 

ADDITIONAL SESSIONS JUDGES OF 

COURT OF SESSION FOR THANE, AT THANE.

THE HUMBLE APPLICATION OF THE APPLICANT (ORIGINAL ACCUSED) ABOVENAMED U/S.397 OF CR.P.C. FOR REVISING AND SETTING ASIDE THE ORDER DATED 12TH SEPTEMBER, 2005 PASSED BELOW EXHIBIT -1 IN C.C.NO.2991 OF 2005 BY THE LD. J.M.F.C. THANE 

MOST RESPECTFULLY SHEWETH :

1. The Applicant ( Original Accused ) is an Indian National domiciled in the state of Gujarat having his fixed place of residence at Surat, Gujarat. The Applicant is a peace loving and law abiding citizen having no previous criminal antecedent to his discredit. The Respondent No.2 ( Original Complainant) is the husband of sister of the Applicant. 

2. Pursuant to the Private Complaint filed by the Respondent No.2 in the Court of Ld. Judicial Magistrate (F.C.) Thane, at Thane on 3rd August, 2005 for an alleged offence U/S.138 of Negotiable Instrument the Ld. Magistrate was pleased to issue process against the Applicant for the alleged offence vide C.C. No.2991 of 2005. Annexed hereto and marked Exhibit A is the certified copy of the Complaint dated 3rd August, 2005, verification statement of the Respondent No.2 dated 3rd August, 2005 and order issuing process passed thereon by the Ld. Magistrate on 3.8.2005. 

3. The Prosecution case in brief as can been seen from the copy of the Complaint received by the Applicant is as follows :

a The Applicant was custodian of stock lying at factory at plot no. 106/107, Sector B, Parvati Industrial Co-operative Estate, Yadrav, Icchalkaranji, Kolhapur, Maharashtra and the Applicant allegedly misappropriated the stock worth Rs.9.50 Lakhs. The Respondent No.2 allegedly issued the notice to the police station and in order to stop the police actions, the Applicant allegedly approach the Respondent No.2 for settlement and issued a cheuqe No.593855 dated 30.5.2005 for Rs.5,50,000/- drawn on Punjab National Bank, Mani Mahal, Kalabadevi Branch, Mumbai under his signature of Constituted Attorney of Smt.Meena Umashankar Khator. 

b The Respondent No.2 claims to have deposited the said cheque on 30.5.2005 with his Banker’s at C.K.P. Co-operative Bank Ltd., Lokpuram Branch, Thane ( W), which was allegedly dishonoured and returned by the Bankers of the Applicant with the Remark “ Exceeds Arrangements” on 6th June, 2005. 

c The Respondent No.2 thereafter claims to have sent a notice Under Registered Post A.D. on 18.6.2005 to the Applicant demanding therein the payment of aforesaid cheque within 15 days. The said Demand Notice was allegedly returned with an endorsement “refused”. The Accused is alleged to have not collected the said notice inspite of intimation left by the postal authorities.

4. The Applicant states that in support of his complaint, the Respondent No.2 examined himself on oath U/S.200 of CR.P.C. on 3rd August, 2005 and prayed for process against the Applicant. The Ld. Magistrate was thereupon pleased to affix the rubber stamped impression of order issuing process on the said verification statement and was pleased to issue the summons against the Applicant which was returnable on 12.9.2005.  In pursuance of the aforesaid summons, the Applicant appeared before the Ld. Magistrate and furnished his bail bond to the satisfaction of Ld. Magistrate to ensure his appearance in the said case pending the trial. 

5. A plain reading and bear perusal of the Complaint filed in the above case alongwith the Xerox copy of cheque produced by the Respondent No.2 would show that the Applicant is alleged to have signed and issued the alleged cheque in his capacity as Constituted Attorney of Smr. Meena Umashankar Khator.  There are reasonable grounds to believe and conclude that the alleged cheque has been issued and drawn from the bank account of  maintained by the said Smt. Meena Umashankar Khator with her Banker at Punjab National Bank, Kalabadevi Branch, Mumbai. Further, the perusal of copy of the alleged cheque would also show that the name of Respondent No.2 and the amount in the words on the said cheque are apparently in the different handwriting. Since, the aforesaid cheque can not be said to have been drawn or issued from any bank account maintained by the Applicant with his Banker, the Applicant can not be said to be drawer alleged cheque for the purpose and within the meaning of  Sec.138 of Negotiable Instrument Act.

6. The Applicant therefore most respectfully approaches this Hon’ble Count in its jurisdication U/s.397 of Cr.P.C. and prays that the record and proceeding of 2991/2005 from the file of Ld. J.M.F.C. , 2nd Court, Thane be called for and after examining the legality, validity, propriety and correctness of impugned order dated 3.8.2005, the same be revised and set aside on following amongst the other grounds :

G R O U N D S

a The Ld. Magistrate erred in law in taking cognizance of the alleged offence and issuing process against the Applicant for the same, inspite of noticing from the Xerox copy of the said cheque that the same was issued and drawn from the bank account of Smt.Meena Umashankar Khator. The Ld. Magistrate ought to have appreciated and seen that merely because the Applicant had allegedly signed the said cheque in his capacity as a Constituted Attorney of the said Smt. Meena Umashankar Khator, the Applicant could not have been termed or held as a drawer of the said cheque with the meaning of Sec.138 of Negotiable Instrument Act.

b The Ld. Magistrate ought to have considered and  verified the applicability of Sec.138 of Negotiable Instrument Act against the Applicant before taking cognizable of the alleged offence and issuing process against the Applicant. The Ld. Magistrate ought to have appreciated and seen that inspite of addressing the demand notice on 18th June, 2005 to the said Smt.Meena Umashankar Khator, the Respondent No.2 had deliberately and willfully avoided to implead and prosecute the said Smt. Meena Umashanakar Khator, from whose bank account the alleged cheque had been drawn and issued. The possibility of collusion of Respondent No.2 and Smt. Meena Umashankar Khator can not be ruled out so as to make the Applicant scape goat for the alleged offence. 

c The Ld. Magistrate appears to have issued the process for the alleged offence mechanically and without any application of mind, which is apparent and discernible from the rubber stamp impression of impugned order affixed at the foot of verification statement of the Respondent No.2. The Ld. Magistrate has not recorded any reasons or grounds to satisfy himself about the adequacy or sufficiency of the grounds for issuing process against the Applicant. The impugned order is therefore illegal, improper, incorrect and contrary to the well settled principles of criminal jurisprudence.

d There is nothing on the record or in evidence to show that the Applicant had any independent discretion, authority or power to issue any cheque in the name and the favour of any person, from the said bank account of Smt.Meena Umashankar Khator. The Applicant can not be rendered criminally liable for the insufficient fund maintained in the bank account of his principal for the purpose of invoking the provisions of Sec.138 of Negotiable Instrument Act.

e The Ld. Magistrate ought to have appreciated and seen that the Respondent No.2 had no cause of action or legal ground to prosecute the Applicant for the alleged offence in  respect of dishonour of the cheque, though signed by the Applicant, but issued from a bank account maintained by the principal of the Applicant. The very basic ingredient of the alleged offence was  not existing in the above case, since the Applicant was/ is not the drawer of the alleged cheque.

f The impugned order issuing process against the Applicant is based on erroneous and incorrect interpretation of the provisions of Sec. 138 of Negotiable Instrument Act. The Ld. Magistrate ought to have directed and called upon the Respondent No.2 to satisfy on the point of applicability of the provision of Sec.138 of Negotiable Instrument Act against the Applicant, before proceeding to pass the impugned order and issue process.

g The Ld. Magistrate ought to have considered, followed and taken into account the principles laid down in the case of                  




    as well as the principles laid down by the Hon’ble Bombay High Court in the case of  Kishor Janani Versus State of Maharashtra in Criminal Application No.                 decided on                  wherein it is held that in case of the dishonoured of cheque signed by the Constituted Attorney from the bank account of principal, such constituted attorney can not be rendered criminally liable for an offence U/S.138 of Negotiable Instrument Act.

h The impugned order issuing process against the Applicant is bad in law, erroneous and contrary to the provision of Sec.138 of Negotiable Instrument Act. The impugned order is therefore required to be revised and set aside by this Hon’ble Court in its jurisdication U/S.397 of Cr.P.C. 

7. The Applicant craves leave to add, amend, alter or modify the grounds urged hereinabove as and when so advised.

8. The Applicant states that the impugned order is a final order within the meaning of Sec.397 of Cr.P.C. and as such same is amenable to the revisional jurisdication of this Hon’ble Court. The Applicant has no other alternate  and efficacious legal remedy to challenge the impugned order save and except to approach this Hon’ble Court in its revisional jurisdication U/S.397 of CR.P.C. 

9. The Applicant has not filed any other application or petition against the impugned order before any court of law.

10. The Applicant states that since the Applicant was served with the summons in the above case on                in pursuance of the impugned order, the Applicant learnt about the impugned order only on the said date and therefore, the present revision application is within the period of limitation.

Under the circumstances, the Applicant most respectfully prays that this Hon’ble Court be pleased to 

a Call for the records and proceedings of C.C.No.2991 of 2005 from the file of Ld. J.M.F.C., 2nd Court, Thane.

b Revise and set aside the order 3rd August, 2005 passed below Exhibit -1 in C.C.No.2991 of 2005 by the Ld. J.M.F.C., 2nd Court, Thane after examining the legality, validity, propriety and correctness of the said order.

c Stay the further proceeding C.C.No.2991 of 2005 by the Ld. J.M.F.C., 2nd Court, Thane pending the hearing and final disposal of the present revision application.

d Pass interim and ad-interim reliefs in terms of Pray ( c) above.

e Pass such other and further orders as may be deemed just, proper and reasonable.

DATED      THIS NOVEMBER, 2005

THANE




ADVOCATE FOR THE APPLICANT 

     APPLICANT

                                 V  E R I F I C A T I O N
          I, SHRI UMA SHANKAR KHATOR, the Applicant hereinabove do hereby  Solemnly  declare  and  state that the contents of foregoing paras of the  Revision Application  are true and correct to the best of my knowledge  and belief.

Solemnly declared at Bombay 

on this   day of November, 2005.

At  Bombay.                                                         BEFORE ME.

Identified by me.

ADVOCATE FOR THE APPLICANT.

IN THE COURT OF SESSIONS FOR THANE AT THANE

IN ITS CRIMINAL  APPELLATE  JURISDICTION

CRIMINAL REVISION APPLICATION NO.       OF 2005

(AMMEMDED AS PERTHE ORDER DATED 02 FEB. 2006 BELOW EXB. 1)

SHRI UMA SHANKAR KHATOR 

…         APPLICANT

Raj Mandir Palace, House No.2

Near Akshya Township,

SURAT ( WEST ), GUJARAT

VERSUS

1. STATE OF MAHARASHTRA

2. SMT SARLA OMPRAKASH BIYANI

B-1 Flat 301, Harisiddh Park,

Pawan Nagar,Thane – West         

 …
 RESPONDENTS

TO 

THE HON’BLE DISTRICT AND SESSION 

JUDGE AND THE OTHER HON’BLE 

ADDITIONAL SESSIONS JUDGES OF 

COURT OF SESSION FOR THANE, AT THANE.

THE HUMBLE APPLICATION OF THE APPLICANT (ORIGINAL ACCUSED) ABOVENAMED U/S.397 OF CR.P.C. FOR REVISING AND SETTING ASIDE THE ORDER DATED 12TH SEPTEMBER, 2005 PASSED BELOW EXHIBIT -1 IN C.C.NO.2990 OF 2005 BY THE LD. J.M.F.C. THANE 

MOST RESPECTFULLY SHEWETH :

1. The Applicant ( Original Accused ) is an Indian National domiciled in the state of Gujarat having his fixed place of residence at Surat, Gujarat. The Applicant is a peace loving and law abiding citizen having no previous criminal antecedent to his discredit. The Respondent No.2 ( Original Complainant) is the husband of sister of the Applicant. 

2. Pursuant to the Private Complaint filed by the Respondent No.2 in the Court of Ld. Judicial Magistrate (F.C.) Thane, at Thane on 3rd August, 2005 for an alleged offence U/S.138 of Negotiable Instrument. The Ld. Magistrate was pleased to issue process against the Applicant for the alleged offence vide C.C. No.2990 of 2005. Annexed hereto and marked Exhibit A is the certified copy of the Complaint dated 3rd August, 2005, verification statement of the Respondent No.2 dated 3rd August, 2005 and order issuing process passed thereon by the Ld. Magistrate on 3.8.2005. 

3. The Prosecution case in brief as can been seen from the copy of the Complaint received by the Applicant is as follows :

f The Applicant was custodian of stock lying at factory at plot no. 106/107, Sector B, Parvati Industrial Co-operative Estate, Yadrav, Icchalkaranji, Kolhapur, Maharashtra and the Applicant allegedly misappropriated the stock worth Rs.9 Lakhs. The Respondent No.2 allegedly issued the notice to the police station and in order to stop the police actions, the Applicant allegedly approach the Respondent No.2 for settlement and issued a cheuqe No.593854 dated 30.5.2005 for Rs.5,00,000/- drawn on Punjab National Bank, Mani Mahal, Kalabadevi Branch, Mumbai under his signature of Constituted Attorney of Smt.Meena Umashankar Khator. 

g The Respondent No.2 claims to have deposited the said cheque on 30.5.2005 with his Banker’s at C.K.P. Co-operative Bank Ltd., Lokpuram Branch, Thane ( W), which was allegedly dishonoured and returned by the Bankers of the Applicant with the Remark “ Exceeds Arrangements” on 6th June, 2005. 

h The Respondent No.2 thereafter claims to have sent a notice Under Registered Post A.D. on 18.6.2005 to the Applicant demanding therein the payment of aforesaid cheque within 15 days. The said Demand Notice was allegedly returned with an endorsement “refused”. The Accused is alleged to have not collected the said notice inspite of intimation left by the postal authorities.

4. The Applicant states that in support of his complaint, the Respondent No.2 examined himself on oath U/S.200 of CR.P.C. on 3rd August, 2005 and prayed for process against the Applicant. The Ld. Magistrate was thereupon pleased to affix the rubber stamped impression of order issuing process on the said verification statement and was pleased to issue the summons against the Applicant which was returnable on 12.9.2005.  In pursuance of the aforesaid summons, the Applicant appeared before the Ld. Magistrate and furnished his bail bond to the satisfaction of Ld. Magistrate to ensure his appearance in the said case pending the trial. 

5. A plain reading and bear perusal of the Complaint filed in the above case alongwith the Xerox copy of cheque produced by the Respondent No.2 would show that the Applicant is alleged to have signed and issued the alleged cheque in his capacity as Constituted Attorney of Smr. Meena Umashankar Khator.  There are reasonable grounds to believe and conclude that the alleged cheque has been issued and drawn from the bank account of  maintained by the said Smt. Meena Umashankar Khator with her Banker at Punjab National Bank, Kalabadevi Branch, Mumbai. Further, the perusal of copy of the alleged cheque would also show that the name of Respondent No.2 and the amount in the words on the said cheque are apparently in the different handwriting. Since, the aforesaid cheque can not be said to have been drawn or issued from any bank account maintained by the Applicant with his Banker, the Applicant can not be said to be drawer alleged cheque for the purpose and within the meaning of  Sec.138 of Negotiable Instrument Act.

6. The Applicant therefore most respectfully approaches this Hon’ble Count in its jurisdication U/s.397 of Cr.P.C. and prays that the record and proceeding of 2991/2005 from the file of Ld. J.M.F.C. , 2nd Court, Thane be called for and after examining the legality, validity, propriety and correctness of impugned order dated 3.8.2005, the same be revised and set aside on following amongst the other grounds :

G R O U N D S

a. The Ld. Magistrate erred in law in taking cognizance of the alleged offence and issuing process against the Applicant for the same, inspite of noticing from the Xerox copy of the said cheque that the same was issued and drawn from the bank account of Smt. Meena Umashankar Khator. The Ld. Magistrate ought to have appreciated and seen that merely because the Applicant had allegedly signed the said cheque in his capacity as a Constituted Attorney of the said Smt. Meena Umashankar Khator, the Applicant could not have been termed or held as a drawer of the said cheque with the meaning of Sec.138 of Negotiable Instrument Act.

b. The Ld. Magistrate ought to have considered and  verified the applicability of Sec.138 of Negotiable Instrument Act against the Applicant before taking cognizable of the alleged offence and issuing process against the Applicant. The Ld. Magistrate ought to have appreciated and seen that inspite of addressing the demand notice on 18th June, 2005 to the said Smt.Meena Umashankar Khator, the Respondent No.2 had deliberately and willfully avoided to implead and prosecute the said Smt. Meena Umashanakar Khator, from whose bank account the alleged cheque had been drawn and issued. The possibility of collusion of Respondent No.2 and Smt. Meena Umashankar Khator can not be ruled out so as to make the Applicant scape goat for the alleged offence. 

c. The Ld. Magistrate appears to have issued the process for the alleged offence mechanically and without any application of mind, which is apparent and discernible from the rubber stamp impression of impugned order affixed at the foot of verification statement of the Respondent No.2. The Ld. Magistrate has not recorded any reasons or grounds to satisfy himself about the adequacy or sufficiency of the grounds for issuing process against the Applicant. The impugned order is therefore illegal, improper, incorrect and contrary to the well settled principles of criminal jurisprudence.

d. There is nothing on the record or in evidence to show that the Applicant had any independent discretion, authority or power to issue any cheque in the name and the favour of any person, from the said bank account of Smt.Meena Umashankar Khator. The Applicant can not be rendered criminally liable for the insufficient fund maintained in the bank account of his principal for the purpose of invoking the provisions of Sec.138 of Negotiable Instrument Act.

e. The Ld. Magistrate ought to have appreciated and seen that the Respondent No.2 had no cause of action or legal ground to prosecute the Applicant for the alleged offence in  respect of dishonour of the cheque, though signed by the Applicant, but issued from a bank account maintained by the principal of the Applicant. The very basic ingredient of the alleged offence was  not existing in the above case, since the Applicant was/ is not the drawer of the alleged cheque.

f. The impugned order issuing process against the Applicant is based on erroneous and incorrect interpretation of the provisions of Sec. 138 of Negotiable Instrument Act. The Ld. Magistrate ought to have directed and called upon the Respondent No.2 to satisfy on the point of applicability of the provision of Sec.138 of Negotiable Instrument Act against the Applicant, before proceeding to pass the impugned order and issue process.

g. The Ld. Magistrate ought to have considered, followed and taken into account the principles laid down in the case of                  




    as well as the principles laid down by the Hon’ble Bombay High Court in the case of  Kishor Janani Versus State of Maharashtra in Criminal Application No.                 decided on                  wherein it is held that in case of the dishonoured of cheque signed by the Constituted Attorney from the bank account of principal, such constituted attorney can not be rendered criminally liable for an offence U/S.138 of Negotiable Instrument Act.

h. The impugned order issuing process against the Applicant is bad in law, erroneous and contrary to the provision of Sec.138 of Negotiable Instrument Act. The impugned order is therefore required to be revised and set aside by this Hon’ble Court in its jurisdication U/S.397 of Cr.P.C. 

7. The Applicant craves leave to add, amend, alter or modify the grounds urged hereinabove as and when so advised.

8. The Applicant states that the impugned order is a final order within the meaning of Sec.397 of Cr.P.C. and as such same is amenable to the revisional jurisdication of this Hon’ble Court. The Applicant has no other alternate  and efficacious legal remedy to challenge the impugned order save and except to approach this Hon’ble Court in its revisional jurisdication U/S.397 of CR.P.C. 

9. The Applicant has not filed any other application or petition against the impugned order before any court of law.

10.   The Applicant states that since the Applicant was served with    the summons in the above case on                in pursuance of the impugned order, the Applicant learnt about the impugned order only on the said date and therefore, the present revision application is within the period of limitation.

Under the circumstances, the Applicant most respectfully prays that this Hon’ble Court be pleased to 

a. Call for the records and proceedings of C.C.No.2990 of 2005 from the file of Ld. J.M.F.C., 2nd Court, Thane.

b. Revise and set aside the order 3rd August, 2005 passed below Exhibit -1 in C.C.No.2990 of 2005 by the Ld. J.M.F.C., 2nd Court, Thane after examining the legality, validity, propriety and correctness of the said order.

c. Stay the further proceeding C.C.No.2990 of 2005 by the Ld. J.M.F.C., 2nd Court, Thane pending the hearing and final disposal of the present revision application.

d. Pass interim and ad-interim reliefs in terms of Pray ( c) above.

e. Pass such other and further orders as may be deemed just, proper and reasonable.

DATED      THIS NOVEMBER, 2005

THANE




ADVOCATE FOR THE APPLICANT 

     APPLICANT

                                 V  E R I F I C A T I O N
          I, SHRI UMA SHANKAR KHATOR, the Applicant hereinabove do hereby  Solemnly  declare  and  state that the contents of foregoing paras of the  Revision Application  are true and correct to the best of my knowledge  and belief.

Solemnly declared at Bombay 

on this   day of November, 2005.

At  Bombay.                                                         BEFORE ME.

Identified by me.

ADVOCATE FOR THE APPLICANT.

IN THE COURT OF SESSIONS FOR THANE AT THANE

IN ITS CRIMINAL  APPELLATE  JURISDICTION

CRIMINAL REVISION APPLICATION NO.       OF 2005

SHRI UMA SHANKAR KHATOR 

…         APPLICANT

Raj Mandir Palace, House No.2

Near Akshya Township,

SURAT ( WEST ), GUJARAT

VERSUS

1. STATE OF MAHARASHTRA

2. SHRI OMPRAKASH BIYANI

B-1 Flat 301, Harisiddh Park,

Pawan Nagar,Thane – West         

 …
 RESPONDENTS

TO 

THE HON’BLE DISTRICT AND SESSION 

JUDGE AND THE OTHER HON’BLE 

ADDITIONAL SESSIONS JUDGES OF 

COURT OF SESSION FOR THANE, AT THANE.

THE HUMBLE APPLICATION OF THE APPLICANT (ORIGINAL ACCUSED) ABOVENAMED U/S.397 OF CR.P.C. FOR REVISING AND SETTING ASIDE THE ORDER DATED 12TH SEPTEMBER, 2005 PASSED BELOW EXHIBIT -1 IN C.C.NO.2559 OF 2005 BY THE LD. J.M.F.C. THANE 

MOST RESPECTFULLY SHEWETH :

1. The Applicant ( Original Accused ) is an Indian National domiciled in the state of Gujarat having his fixed place of residence at Surat, Gujarat. The Applicant is a peace loving and law abiding citizen having no previous criminal antecedent to his discredit. The Respondent No.2 ( Original Complainant) is the husband of sister of the Applicant. 

2. Pursuant to the Private Complaint filed by the Respondent No.2 in the Court of Ld. Judicial Magistrate (F.C.) Thane, at Thane on 3rd August, 2005 for an alleged offence U/S.138 of Negotiable Instrument. The Ld. Magistrate was pleased to issue process against the Applicant for the alleged offence vide C.C. No.2559 of 2005. Annexed hereto and marked Exhibit A is the certified copy of the Complaint dated 3rd August, 2005, verification statement of the Respondent No.2 dated 3rd August, 2005 and order issuing process passed thereon by the Ld. Magistrate on 3.8.2005. 

3. The Prosecution case in brief as can been seen from the copy of the Complaint received by the Applicant is as follows :

a. The Applicant was custodian of stock lying at factory at plot no. 106/107, Sector B, Parvati Industrial Co-operative Estate, Yadrav, Icchalkaranji, Kolhapur, Maharashtra and the Applicant allegedly misappropriated the stock worth Rs.9.50 Lakhs. The Respondent No.2 allegedly issued the notice to the police station and in order to stop the police actions, the Applicant allegedly approach the Respondent No.2 for settlement and issued a cheuqe No.593855 dated 30.5.2005 for Rs.5,50,000/- drawn on Punjab National Bank, Mani Mahal, Kalabadevi Branch, Mumbai under his signature of Constituted Attorney of Smt.Meena Umashankar Khator. 

b. The Respondent No.2 claims to have deposited the said cheque on 30.5.2005 with his Banker’s at C.K.P. Co-operative Bank Ltd., Lokpuram Branch, Thane ( W), which was allegedly dishonoured and returned by the Bankers of the Applicant with the Remark “ Exceeds Arrangements” on 6th June, 2005. 

c. The Respondent No.2 thereafter claims to have sent a notice Under Registered Post A.D. on 18.6.2005 to the Applicant demanding therein the payment of aforesaid cheque within 15 days. The said Demand Notice was allegedly returned with an endorsement “refused”. The Accused is alleged to have not collected the said notice inspite of intimation left by the postal authorities.

4. The Applicant states that in support of his complaint, the Respondent No.2 examined himself on oath U/S.200 of CR.P.C. on 3rd August, 2005 and prayed for process against the Applicant. The Ld. Magistrate was thereupon pleased to affix the rubber stamped impression of order issuing process on the said verification statement and was pleased to issue the summons against the Applicant which was returnable on 12.9.2005.  In pursuance of the aforesaid summons, the Applicant appeared before the Ld. Magistrate and furnished his bail bond to the satisfaction of Ld. Magistrate to ensure his appearance in the said case pending the trial. 

5. A plain reading and bear perusal of the Complaint filed in the above case alongwith the Xerox copy of cheque produced by the Respondent No.2 would show that the Applicant is alleged to have signed and issued the alleged cheque in his capacity as Constituted Attorney of Smr. Meena Umashankar Khator.  There are reasonable grounds to believe and conclude that the alleged cheque has been issued and drawn from the bank account of  maintained by the said Smt. Meena Umashankar Khator with her Banker at Punjab National Bank, Kalabadevi Branch, Mumbai. Further, the perusal of copy of the alleged cheque would also show that the name of Respondent No.2 and the amount in the words on the said cheque are apparently in the different handwriting. Since, the aforesaid cheque can not be said to have been drawn or issued from any bank account maintained by the Applicant with his Banker, the Applicant can not be said to be drawer alleged cheque for the purpose and within the meaning of  Sec.138 of Negotiable Instrument Act.

6. The Applicant therefore most respectfully approaches this Hon’ble Count in its jurisdication U/s.397 of Cr.P.C. and prays that the record and proceeding of 2991/2005 from the file of Ld. J.M.F.C. , 2nd Court, Thane be called for and after examining the legality, validity, propriety and correctness of impugned order dated 3.8.2005, the same be revised and set aside on following amongst the other grounds :

G R O U N D S

a The Ld. Magistrate erred in law in taking cognizance of the alleged offence and issuing process against the Applicant for the same, inspite of noticing from the Xerox copy of the said cheque that the same was issued and drawn from the bank account of Smt.Meena Umashankar Khator. The Ld. Magistrate ought to have appreciated and seen that merely because the Applicant had allegedly signed the said cheque in his capacity as a Constituted Attorney of the said Smt. Meena Umashankar Khator, the Applicant could not have been termed or held as a drawer of the said cheque with the meaning of Sec.138 of Negotiable Instrument Act.

b The Ld. Magistrate ought to have considered and  verified the applicability of Sec.138 of Negotiable Instrument Act against the Applicant before taking cognizable of the alleged offence and issuing process against the Applicant. The Ld. Magistrate ought to have appreciated and seen that inspite of addressing the demand notice on 18th June, 2005 to the said Smt.Meena Umashankar Khator, the Respondent No.2 had deliberately and willfully avoided to implead and prosecute the said Smt. Meena Umashanakar Khator, from whose bank account the alleged cheque had been drawn and issued. The possibility of collusion of Respondent No.2 and Smt. Meena Umashankar Khator can not be ruled out so as to make the Applicant scape goat for the alleged offence. 

c The Ld. Magistrate appears to have issued the process for the alleged offence mechanically and without any application of mind, which is apparent and discernible from the rubber stamp impression of impugned order affixed at the foot of verification statement of the Respondent No.2. The Ld. Magistrate has not recorded any reasons or grounds to satisfy himself about the adequacy or sufficiency of the grounds for issuing process against the Applicant. The impugned order is therefore illegal, improper, incorrect and contrary to the well settled principles of criminal jurisprudence.

d There is nothing on the record or in evidence to show that the Applicant had any independent discretion, authority or power to issue any cheque in the name and the favour of any person, from the said bank account of Smt.Meena Umashankar Khator. The Applicant can not be rendered criminally liable for the insufficient fund maintained in the bank account of his principal for the purpose of invoking the provisions of Sec.138 of Negotiable Instrument Act.

e The Ld. Magistrate ought to have appreciated and seen that the Respondent No.2 had no cause of action or legal ground to prosecute the Applicant for the alleged offence in  respect of dishonour of the cheque, though signed by the Applicant, but issued from a bank account maintained by the principal of the Applicant. The very basic ingredient of the alleged offence was  not existing in the above case, since the Applicant was/ is not the drawer of the alleged cheque.

f The impugned order issuing process against the Applicant is based on erroneous and incorrect interpretation of the provisions of Sec. 138 of Negotiable Instrument Act. The Ld. Magistrate ought to have directed and called upon the Respondent No.2 to satisfy on the point of applicability of the provision of Sec.138 of Negotiable Instrument Act against the Applicant, before proceeding to pass the impugned order and issue process.

g The Ld. Magistrate ought to have considered, followed and taken into account the principles laid down in the case of                  




    as well as the principles laid down by the Hon’ble Bombay High Court in the case of  Kishor Janani Versus State of Maharashtra in Criminal Application No.                 decided on                  wherein it is held that in case of the dishonoured of cheque signed by the Constituted Attorney from the bank account of principal, such constituted attorney can not be rendered criminally liable for an offence U/S.138 of Negotiable Instrument Act.

h The impugned order issuing process against the Applicant is bad in law, erroneous and contrary to the provision of Sec.138 of Negotiable Instrument Act. The impugned order is therefore required to be revised and set aside by this Hon’ble Court in its jurisdication U/S.397 of Cr.P.C. 

7. The Applicant craves leave to add, amend, alter or modify the grounds urged hereinabove as and when so advised.

8. The Applicant states that the impugned order is a final order within the meaning of Sec.397 of Cr.P.C. and as such same is amenable to the revisional jurisdication of this Hon’ble Court. The Applicant has no other alternate  and efficacious legal remedy to challenge the impugned order save and except to approach this Hon’ble Court in its revisional jurisdication U/S.397 of CR.P.C. 

9. The Applicant has not filed any other application or petition against the impugned order before any court of law.

10. The Applicant states that since the Applicant was served with the summons in the above case on                in pursuance of the impugned order, the Applicant learnt about the impugned order only on the said date and therefore, the present revision application is within the period of limitation.

Under the circumstances, the Applicant most respectfully prays that this Hon’ble Court be pleased to 

a Call for the records and proceedings of C.C.No.2559 of 2005 from the file of Ld. J.M.F.C., 2nd Court, Thane.

b Revise and set aside the order 3rd August, 2005 passed below Exhibit -1 in C.C.No.2559 of 2005 by the Ld. J.M.F.C., 2nd Court, Thane after examining the legality, validity, propriety and correctness of the said order.

c Stay the further proceeding C.C.No.2559 of 2005 by the Ld. J.M.F.C., 2nd Court, Thane pending the hearing and final disposal of the present revision application.

d Pass interim and ad-interim reliefs in terms of Pray ( c) above.

e Pass such other and further orders as may be deemed just, proper and reasonable.

DATED      THIS NOVEMBER, 2005

THANE




ADVOCATE FOR THE APPLICANT 

     APPLICANT

                                 V  E R I F I C A T I O N
          I, SHRI UMA SHANKAR KHATOR, the Applicant hereinabove do hereby  Solemnly  declare  and  state that the contents of foregoing paras of the  Revision Application  are true and correct to the best of my knowledge  and belief.

Solemnly declared at Bombay 

on this   day of November, 2005.

At  Bombay.                                                         BEFORE ME.

Identified by me.

ADVOCATE FOR THE APPLICANT.

