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IN THE COURT OF SESSIONS FOR GREATER BOMBAY 

AT BOMBAY

IN ITS CRIMINAL APPELLATE JURISDICTION

CRIMINAL REVISION APPLICATION NO.               2010
SHRI VINESH JAIN
Age    years, Occ: business,
302, Daya Mandir,
Masjid Bunder Road,

Mumbai – 400 003


         …
APPLICANT



V/S.

1)
STATE OF MAHARASHTRA

2)       M/s.SRI KANNATTAL MILLS LTD.


THROUGH ITS POWER OF ATTORNEY


HOLDER MR. OMPRAKASH DALMIA


Partner of


M/s.Laxmi Narayan Gauri Shanker,

R-51, Rosy, 9, North Avenue,


Santacruz (W), Mumbai -400 054
…      RESPONDENTS

To,

THE HON'BLE THE PRINCIPAL JUDGE &

THE OTHER HON'BLE ADDL.SESSIONS JUDGES

OF THE COURT OF SESSIONS FOR GREATER

BOMBAY AT BOMBAY

THE HUMBLE APPLICATION OF THE APPLICANT (ORIGINAL ACCUSED NO.2) ABOVE NAMED U/S. 397 OF CR.P.C. FOR REVISING AND SETTING ASIDE THE COMMON ORDER DATED 18TH FEBRUARY, 2010 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 21ST COURT, BANDRA, MUMBAI IN C.C.NO. 316 /S/2002
MOST RESPECTFULLY SHEWETH:

1) The Applicant (Original Accused No.3) is an Indian National, domiciled in the State of Maharashtra having his fixed place of residence and business at Mumbai. The Applicant is a peace loving and law abiding citizen having no previous criminal antecedents to his discredits.  The Applicant was earlier engaged in the business of yarns and textile.  One Omprakash Dalmia ( P.W.No.1) claimed to be a partner of  M/s.Laxmi Narayan Gauri Shanker ( who is  for the sake of brevity and convenience is hereafter referred as "the said  agent") who was  the marketing agent of the Respondent No.2.  
2) Pursuant to the private complaint filed by the Respondent No.2 in the court of Ld. Addl. Chief  Metropolitan Magistrate, 9th Court, 
Bandra, Mumbai through the said Omprakash Dalmia,  against the Applicant hereinabove, Mr.Sudarshan Jain ( Original Accused No.2) and M/s.GVS Enterprises ( Original Accused No.1) for an alleged offence punishable Under Section.138 of Negotiable Instruments Act, the Ld. Metropolitan Magistrate  was pleased to issue process against the Applicant,  Mr. Sudarshan Jain and the said GVS Enterprises, for the alleged offence Vide C.c.No.65/S/98. The said case was later on transferred to the Court of Ld. Metropolitan Magistrate, 21st Court, Bandra, Mumbai and numbered as C.C.No.316/S/ 2002. Annexed hereto and Marked Exhibit A is the copy of the Complainant filed by the Respondent No.2 in the said C.C.No.316/S/2002. The alleged offence is bailable, non-cognizable and summons triable in nature.  .    
3)   The prosecution case in brief as can be seen for the Complaint filed by the Respondent No.2 is as follows: 
(a) That Mr.Omprakash Dalmia, claimed to be the Power of Attorney holder of the Respondent No.2. That the Respondent No.2 was a company registered under the Companies Act, 1956, having its registered office as mentioned in the cause title. The Respondent No.2 above named had been doing its business with M/s.Laxmi Narayan Gauri  who were their marketing agents.
(b) That one Mr.Ashwin Gagani of M/s.Shivan Trading Co., having their office at No.17, Navkar Building, Navroji Lane, Ghatkopar (West), Mumbai 400086, approached the said agent in the months of August & September, on behalf of the said GVS Enterprises ( Original Accused No.1), and placed an order for the supply of “CORN YARN” and “DHCR YARN”. The details of the invoices are as follows :
	Sr.No.
	Invoice No.
	Count
	Quantity
	Delivered on 

	1.
	550 to 553
	DHCR YARN
	90 CHIPS
	30.09.97

	2.
	554 & 557
	CONE YARN
	78 BAGS
	13.10.97

	3.
	561 TO 563
	DHCR YARN
	170 CHIPS
	30.09.97

	4.
	565 TO 570
	DHCR YARN
	125 CHIPS
	01.10.97
& 03.10.97

	5.
	576 TO 580
	DHCR YARN
	169 CHIPS
	06.10.97

	6.
	581
	CONE YARN
	05 BAGS
	06.10.97

	7.
	592 TO 594
	DHCR YARN 
	100 CHIPS 
	09.10.97

	8.
	591
	CONE YARN
	36 BAGS
	20.10.97


The yarn of the said orders which had been  placed by the said GVS Enterprises to the Respondent No.2 through the said agent were delivered to the said GVS Enterprises by enclosing the original invoices, a copy whereof and LRS, which were signed and received by person authorized to do so on behalf of the said GVS Enterprises.
(c) In lieu of the above said transactions, the said GVS Enterprises issued cheques in favour of the Respondent No.2 drawn on Times Bank, Santacruz  (West), Mumbai – 400 054, details of which are as follows :-
	Sr.No.
	Cheque No.
	Dated
	Amount (Rs.)

	1.
	554857
	03.10.97
	488241.00

	2.
	554859
	03.10.97
	384676.00

	3.
	554860
	03.10.97
	274635.00

	4.
	554877
	15.10.97
	43579.00

	5.
	554879
	15.10.97
	427212.00

	6.
	554880
	15.10.97
	70895.00

	7.
	554881
	15.10.97
	577013.00

	8.
	554886
	16.10.97
	79525.00

	9.
	554887
	16.10.97
	122061.00

	10.
	554888
	16.10.97
	86840.00

	11.
	554913
	21.10.97
	33290.00

	12.
	554914
	21.10.97
	21206.00


Out of the aforesaid cheques, when cheques bearing No.554857, 554859 and  554860 were presented to our bankers, Indian Overseas Bank, Fort Branch, Mumbai for realization, the same were returned to the Respondent No.2 vide memorandum dated 7.10,1997 with remarks “Funds Insufficient”.
(d) The said GVS Enterprises thereafter issued fresh cheques in favour of the Respondent No.2, the details of which are as under : 
	Sr. No.
	Cheque No.
	Dated 
	Amount(Rs.)

	1.
	554893
	18.10.97
	416732.00

	2.
	554910
	21.10.97
	641126.00

	3.
	554911
	21.10.97
	244121.00


When the said cheques were presented to the bankers of the Respondent No.2, the said bank vide its memo dated 25.11.97, accompanied by memos dated 22.11.97 issued by Times Bank, returned the said cheques to the Respondent No.2, with remarks “Funds Expected present again”.
(e) The Respondent NO.2 through its advocates, issued a legal notice Under Section.138 of Negotiable Instruments Act, 1881 as amended and the said notice dated 29.11.97 was dispatched by registered post under postal receipt no.8272, 8273 and 8274 out of which one notice bearing postal receipt no.8272 returned with remarks “Unclaimed” and for the rest two notices acknowledgement were not received. 
(f) That the said GVS Enterprises had failed and neglected to settle the amount due to the Respondent No.2. Thus, the Applicant had committed offence under section  138 of the Negotiable Instruments Act r/w 11 of Negotiable Instruments Act, 1881. 
4) The Applicant states that in addition to the aforesaid case No.316/S/2002, the Respondent No.2 had also filed another private complaint through the said Omprakash Dalamia in the Court of Ld. Addl. Chief Metropolitan Magistrate, 9th Court, Bandra for the alleged offence vide C.C.No.66/S/98 in respect of dishonour cheque no.557910 dated 3/11/97 issued by the said GVS Enterprises for Rs.213606/- in favour of the Respondent No.2. The said complaint was also transferred to court of Ld. Metropolitan Magistrate, 21st Court, Bandra and the same was numbered as C.C.No.317/S/2002. Since, the transaction alleged in the said C.C.No.316 and 317/S/2002 were identical and same, the Ld. Metropolitan Magistrate was pleased to club and or amalgamate the trial of the said cases Under Section.219 of  Code of Criminal Procedure . 
5) The Applicant states that thereafter, the Respondent No.2  filed separate affidavits of evidence of Shri Omprakash Dalmia   (P.W.No.1) in the said C.C.No.316 & 317/S/2002. The Applicant states that  in pursuance of an application filed by Under Section 145(2) of Negotiable Instruments Act for summoning and examining the P.W.No.1 with regard to the contents of the said affidavit, the Respondent No.2 145(1) of Negotiable Instruments Act, the Applicant has preferred an application gave its no objection  to the said application and examined orally the P.W.no.1 by adducing his common examination in chief in the said cases. The P.W.No.1 is thereafter cross examined in common, in both the aforesaid cases. After the completion of cross examination of P.W.No.1, the Respondent No.2 examined  Shri R. M. Somesundaram (P.W.No.2) claiming to be the Managing Director of the Respondent No.2. Thereafter, the Respondent No.2 examined Shri Mairaj Uddin, Branch Manager of HDFC Bank (P.w.No.3) in the said cases. 
6) The Applicant states that after the examination of aforesaid 3 witnesses, the Respondent No.2 closed its evidence and thereafter, the Ld. Metropolitan Magistrate was pleased to record the statement of the Applicant on 11th June, 2009 Under Section.313 of  Code of Criminal Procedure. During the course of recording his aforesaid statement Under Section.313 of Cr.P.C., when the Ld. Metropolitan Magistrate inquired from the Applicant, whether he wished to summon or examine any defence witnesses, the Applicant replied in affirmative and submitted  an application  dated 31st July, 2009 for summoning and examining the  defence witnesses viz (i) Manager/ Director of M/s.Sun City (ii) Manager of Patel Road Wayas at Okkur & Bhiwandi and (iii) Officer of Excise Department.  The Applicant states that on 8th August, 2009, the Advocate for the Respondent No.2 filed a detailed reply to the Application dated 31st July, 2009 and opposed the application filed by the Applicant for summoning and examining the said defence witnesses. 
7) The Applicant states that after hearing the submissions of the both the parties, the Ld. Metropolitan Magistrate was satisfied that the evidence of aforesaid defence witnesses was essential for the just and correct decision of the said cases. Accordingly, on 31st December, 2009, the Ld. Metropolitan Magistrate was pleased to allow the said application partly and permitted the Applicant to summon and examine  (i) Manager/Director of M/s.Sun City and (ii) Manager of Patel Roadways at Okkur and Bhiwandi  as the defence witnesses. However, the Ld. Metropolitan Magistrate was pleased to reject  prayer of the Applicant  for summoning and examining the Excise Officer as a defence witness. Annexed hereto and marked Exhibit B is the copy of the said order dated 31/12/2009. The Respondent No.2 never challenged the aforesaid order dated 31st December, 2009 by preferring any legal proceedings before the Higher court of Law.
8) The Applicant states that in pursuance of the aforesaid order dated 31st December, 2009, the Applicant duly dispatched the summons upon the above named defence witnesses under speed post A.D. ( which was allowed by the Ld. Metropolitan Magistrate) on 29th January, 2010. On 2/2/2010, the Applicant duly produced before the Ld. Metropolitan Magistrate the necessary postal receipts showing the dispatch of summons upon the aforesaid defence witness Under Speed Post A.D. on 29th January, 2010. The postal receipts were filed by the Applicant before the Ld. Metropolitan Magistrate in the proceeding on 2nd February, 2010.
9) The Applicant states that since, none of the defence witnesses attended the Court of Ld. Metropolitan Magistrate inspite of dispatch of the summons on 29th January, 2010, the Applicant submitted  an application before the Ld. Metropolitan Magistrate on 2/2/2010  for the issuance of  fresh summons upon the said  defence witnesses. The Respondent No.2 did not raise any objection for the purpose of issuing fresh summons upon the said defence witnesses. Accordingly, the Ld. Metropolitan Magistrate pleased to allow the application dated 2/2/2010 filed by the Advocate for the Applicant and ordered the issuance of fresh summons which were to be served through Speed Post, returnable date of 18th February, 2010. The Applicant states that since, the acknowledgement due card or the postal envelopes containing the said summons did not reach the Court of Ld. Metropolitan Magistrate on the returnable date, the Applicant was prevented from just and reasonable grounds from praying for the issuance of any coercive process like warrant against the said defence witnesses. Therefore, the Applicant duly requested the Ld. Metropolitan Magistrate, by filing an application on 18th February, 2010 for the issuance of fresh summons upon the said defence witnesses. 
10) The Applicant state that inspite of the Applicant having followed due process of law for dispatching the summons upon the defence witnesses, in order to prevent the Applicant from bringing on record the just, correct and relevant evidence of the said defence witnesses, the Respondent No.2 once again falsely raised its objection for summoning and examining the said defence witnesses, through the means of fresh summons. The Applicant states that while passing a detailed / reasoned order on 31st December, 2009, since the Ld. Metropolitan Magistrate had already come to the conclusion that the evidence of said witness was essential for the just and  correct decision of the said cases, the Ld. Metropolitan Magistrate ought to have extended the requisite judicial assistance to the Applicant for procuring the presence of the said defence witnesses in the Court for recording their evidence in the said cases.  However, the Ld. Metropolitan Magistrate was pleased to reject the said Application dated 18/2/2010 by passing an order on the same day and was pleased to fix the said case for final arguments on 12th March, 2010. Annexed hereto and Marked Exhibit C is the copy of the said application dated 18th February, 2010 and order passed thereon by the Ld. Metropolitan Magistrate.

11) Being aggrieved and dissatisfied with the order dated 18th February, 2010, passed by the Ld. Metropolitan Magistrate, 21st Court, Bandra, Mumbai below the application dated 18th February, 2010 filed by the Applicant for the issuance of fresh summons upon the said defence witnesses ( Which order for the sake of brevity and convenience is hereafter referred as "the impugned order"),  the Applicant most respectfully approaches this Hon’ble Court in its jurisdiction Under Section.397 of Cr.P.C. and prays that the record and proceeding of the said  cases,  from the file of Ld. Metropolitan Magistrate, 21st Court, Bandra, Mumbai  be called for and after examining the legality, validity, propriety and correctness of the impug order dated 18th February, 2010,   the same may be revised and set aside on following amongst the other grounds :
G R O U N D S

(a) The Ld. Magistrate erred in law by not extending the judicial assistance in the form of fresh summons   to the Applicant, for the purpose of procuring the presence of the said defense witnesses, who were desired to be examined by the Applicant in support of his defense.  The Ld. Magistrate ought to have appreciated and seen that since, the evidence of the said defence witnesses was already held to be essential for the just and correct decision of the said cases, the Application filed by the Applicant for the issuance of fresh summons ought to have been allowed as prayed. 
(b) The Ld. Magistrate ought to have appreciated and seen that the said defense witnesses were not within the control and power of the Applicant so as to procure their presence before the Ld. Metropolitan Magistrate for recording their evidence in the said cases.  
(c) Since the prayer of the Applicant for summoning and examining the said witnesses had already been granted by a reasoned order dated 31st December, 2009 passed by  the Ld. Magistrate, there were no reasonable grounds to deny the  consequential reliefs to the Applicant in the form of fresh summons, for procuring the presence of said defence witnesses. 
(d) The Ld. Magistrate ought to have appreciated and seen that since the evidence of the witnesses were already held to be essential for the just decision of the said case by a reasoned order, the Applicant ought to have been provided with the requisite judicial assistance in the form of fresh summons on the said witnesses for procuring their presence in the said case.  

(e) The Ld. Magistrate ought to have appreciated and seen that the provisions of Sec. 254 (2) of Cr.P.C. conferred a valuable right in favour of the Applicant to summon and examine the said defence witnesses during the trial of a summons case.   Further, the provisions of Sec. 139 of Negotiable Instruments Act had also cast statutory burden on the Applicant to rebut a presumption in respect of a cheque contemplated u/s. 138 of Negotiable Instruments Act.  Keeping in mind the aforesaid provisions of law and considering the nature of alleged offence, which was of a strict liability and admitting of no mens rea, the Ld. Magistrate ought to have granted just fair and reasonable judicial assistance to the Applicant for procuring the presence of the said witnesses, by issuing fresh summons, for recording their evidence in the said cases. 

(f) The Ld. Magistrate ought to have appreciated and seen that after the prayer of the Applicant to summon and examine the said defence witnesses was allowed,  the Applicant had taken diligent and necessary steps for recording  the evidence of said defence witnesses, by dispatching the summons under Speed Post A.D. on 29/1/2010.  Inspite of the aforesaid steps taken by the Applicant for recording the evidence of the aforesaid defense witnesses, the Ld. Magistrate committed a serious error in rejecting the said application dated 18/2/2010.
(g) The Ld. Magistrate has not assigned any sound or valid reasons or refusing to provide, the  helping hand/assistance to the Applicant, in the form of fresh summons on the said defence witnesses,   for the purpose of procuring the presence of the said defense witnesses for recording their evidence in the said cases.  Since the evidence of the said witnesses was already found/held to be essential for the just and correct decision of the said case, the Applicant ought not to have been denied the necessary process or fresh summons by the Ld. Magistrate for procuring the presence of the said witnesses.

(h) The Ld. Magistrate ought to have appreciated and followed the principles laid down by the Hon’ble Bombay High Court in Criminal Application No. 8269 of 2005 filed by M/s. Vinay Containers Services Pvt. Ltd. v/s Y.R.Sanghrajka and Anr. decided on 20.03.2006 wherein, the Hon’ble Bombay High Court has held that “It is clear from the record of the present case that the accused i.e. present applicant have a right to lead evidence u/s. 254 of the Cr.P.C.  The facts indicate that the application for leading defence evidence was made immediately after the evidence of the complainant, after recall was recorded.  Merely asking for leading defence evidence cannot amount to delaying tactics.  The applicants who are the accused must be given fair chance to produce such evidence as is relevant”.  The principles laid down by the Hon’ble Bombay High Court in the aforesaid case are clearly applicable to the facts of the present cases.  ) 
14)
The Applicant craves leave to add, amend, alter or modify the grounds urged hereinabove.

15)
The Applicant has not filed any other application or petition previously against the impugned order before any Court of Law.

16)
The Applicant has filed the present Revision Application within in the period of Limitation.

Under the circumstances, the Applicant most respectfully prays that this Hon’ble Court be pleased to:

(a)
Call for the records and proceedings of C.C. No. 316/S/2002 from the file of Ld. Metropolitan Magistrate, 21ST Court, Bandra , Mumbai.

(b)
Revise and set aside the impugned order dated 18th February, 2010 passed by the Ld. Metropolitan Magistrate, 21st Court, Bandra, Mumbai in C.C. No. 316/S/2002 after examining the legality, propriety and correctness of the impugned order.

(c)
Stay the further proceedings of C.C. No. 316/SS/2005 pending on the file of Ld. Metropolitan Magistrate, 21st Court, Bandra, Mumbai till the hearing and final disposal of the present Revision Application.

(d)
Pass such other and further orders, as may be deemed just, proper and reasonable.

Dated this   Day of March, 2010
MUMBAI.                            

ADVOCATE FOR THE APPLICANT.


APPLICANT.
VERIFICATION


I, VINESH JAIN, age …years, do hereby solemnly declare and state that the contents of the foregoing paras of the Revision Application, are true and correct to my knowledge and  I belief the same to be true.

Solemnly affirmed at

Mumbai on this    Day of March, 2010








APPLICANT

BEFORE ME.

            Identified by me.

PRAVINA J. KANANI
      ADVOCATE FOR APPLICANT
         17/C, JAISWAL BHUVAN,

          M.G.ROAD, MULUND (W),

            MUMBAI 400 080
IN THE COURT OF SESSIONS FOR GREATER BOMBAY 

AT BOMBAY

IN ITS CRIMINAL APPELLATE JURISDICTION

CRIMINAL REVISION APPLICATION NO.               2010

SHRI VINESH JAIN

Age    years, Occ: business,

302, Daya Mandir,

Masjid Bunder Road,

Mumbai – 400 003


         …
APPLICANT



V/S.

1)
STATE OF MAHARASHTRA

2)       M/s.SRI KANNATTAL MILLS LTD.


THROUGH ITS POWER OF ATTORNEY


HOLDER MR. OMPRAKASH DALMIA


Partner of


M/s.Laxmi Narayan Gauri Shanker,


R-51, Rosy, 9, North Avenue,


Santacruz (W), Mumbai -400 054
…      RESPONDENTS
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Dated this    Day of February, 2010
Mumbai






PRAVINA J. KANANI
   



ADVOCATE FOR THE APPLICANT

