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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

DISCRICT BOMBAY
CRIMINAL APPEAL NO.                OF 2008

IN THE MATTER OF SEC. 378 OF CR.P.C.



AND

IN THE MATTER OF SEC. 138 OF NEGOTIABLE INSTRUMENTS ACT



AND

IN THE MATTER OF JUDGMENT AND ORDER DATED 28.01.2008 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 28TH COURT, ESPLANADE, MUMBAI IN C.C. NO. 505/S/01 

MR. JITENDRA VORA

Age :          years, Occupation : Business           

Proprietor of M/s. Satyen Polymers

307, A to Z Industrial Estate,

Lower Parel, 

Mumbai 400 013




…
APPELLANT

                 VERSUS

1)
STATE OF MAHARASHTRA

2)
MRS. BHAVANA Y. SHAH

3)
MR. YOGESH SHAH


Both Sl.No.2 & 3 having their address at:



9-1-30-17, Madhu Kunj, Flat No.15,


S.P.Road, Secunderabad 500 003 (A.P.) &


33 Anand Complex, S.P.Road,


Secunderabad 500 003 (A.P.)

…
RESPONDENTS

To,

THE HON’BLE THE CHIEF JUSTICE

AND THE OTHER HON’BLE PUISNE

JUDGES OF THE COURT OF

JUDICATURE AT BOMBAY

THE HUMBLE APPEAL OF THE APPELLANT (ORIGINAL COMPLAINANT) ABOVE NAMED U/S. 378 OF CR.P.C. FOR SETTING ASIDE THE JUDGMENT AND ORDER DATED 28.01.2008 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 28TH COURT, ESPLANADE, MUMBAI IN C.C. NO. 505/S/01 ACQUITTING THE RESPONDENTS NOS.2 & 3 FOR AN OFFENCE U/S. 138 OF NEGOTIABLE INSTRUMENTS ACT

MOST RESPECTFULLY SHEWETH:

1)
The Appellant (Original Complainant) is engaged in the business of manufacturing and selling Synthetic Polymers/Resins in the name and style of M/s. Satyen Polymers having his office at 307, A to Z Industrial Estate, Lower Parel, Mumbai 400 013.  The Appellant is the sole proprietor of M/s.Satyen Polymers.  The Respondent No.2 (Original Accused No.1) is the partner of M/s. Shah Enterprises, a partnership firm constituted under the provisions of Indian Partnership Act 1932 (which firm for the sake of brevity and convenience is hereafter referred as the said firm) having her office at 33, Anand Complex, S.P.Road, Secunderabad 500 003 (A.P.).  The Respondent No.3 is the husband of Respondent No.2 and Power of Attorney Holder of the said firm.  The Respondent No.3 is the signatory to the dishonoured cheques issued on the bank account maintained by the said firm with S.P.Road, Secunderabad branch of Vysya Bank Ltd., which is the subject matter of criminal case filed by the Appellant before the Ld. Magistrate.  The Respondents Nos.2 & 3 used to look after the day-to-day business, affairs and management of the said firm at the relevant times.  The Respondents Nos.2 & 3 were in charge of and responsible for conducting the business of the said firm at the relevant times.

2)
The Appellant states that the Respondent No.2 had conveyed to the Appellant that she was the proprietress of the said firm.  However, the Appellant later on learnt that M/s. Shah Enterprises was a partnership firm of which the Respondent No.2 was one of the partners.  The Respondent No.2 is also a partner of M/s. Shah Agencies, which is a sister concern of the said firm.  The Respondent No.3 is also a Power of Attorney holder of the said M/s. Shah Agencies.

3)
The Appellant states that the Respondents Nos.2 & 3 were the regular customers of M/s. Satyen Polymers, buying Synthetic Polymers/Resins from time to time in the name of M/s. Shah Agencies.  Pursuant to the orders received from the Respondents Nos.2 & 3 the Appellant had sold, supplied and delivered Synthetic Polymers/Resins in the name of M/s. Shah Agencies.  The said goods were received by M/s. Shah Agencies in good condition without any dispute about their quantity or quality.  The Appellant was maintaining a running account of M/s. Shah Agencies.  As per the accounts maintained by the Appellant, a sum of Rs.72,36,257/- was due and payable by M/s. Shah Agencies to M/s. Satyen Polymers as on 19.08.2000.

4)
The Appellant states that the said liability had been confirmed by a letter dated 07.12.2000 signed by the Respondent No.3 on behalf of the said M/s. Shah Agencies.

5)
The Appellant states that in pursuance of the said letter dated 07.12.2000 the Appellant replied to the same by his letter dated 30.12.2000 clarifying therein that the amount due and payable to the Appellant stood at Rs.61,91,746/-.  The Appellant states that in part discharge of the liability of M/s. Shah Agencies, the Respondents Nos.2 & 3 had issued following cheques drawn on The Vysya Bank Ltd., S.P.Road, Secunderabad branch as follows:

	Sl.No.
	Cheque No.
	Date
	Amount (Rs.)

	1.
	465218
	20.08.2000
	5,00,000/-

	2.
	465223
	20.08.2000
	5,00,000/-

	
	
	Total 
	10,00,000/-



The aforesaid 2 cheques were signed by the Respondent No.3 in his capacity as a Power of Attorney holder of the Respondent No.2.  The Appellant deposited the said cheques for encashment with his bankers at The Federal Bank Ltd., Crawford Market branch, Mumbai.  However, the said cheques were returned unpaid by the bankers of the Respondents Nos.2 & 3 with the remarks “insufficient funds” vide return memo dated 16.02.2001.  The Appellant received the intimation of dishonour in respect of said cheques from his bankers by an intimation dated 22.02.2001.

6)
The Appellant thereafter through his Advocate, Mr.Sunil D’Souza issued a demand notice dated 08.03.2001 calling upon the Respondent Nos.2 & 3 to make the payment in lieu of the dishonoured cheques.  The said notice was sent under Regd. Post A.D. and U.C.P. on 08.03.2001, which was duly received by the Respondents Nos.2 & 3 on 13.03.2001.  The Appellant states that inspite of receiving the said notice the Respondents Nos.2 & 3 did not cared or bothered to make any payment in lieu of dishonoured cheques.  On the contrary, the Respondents Nos.2 & 3 vide their Advocates reply dated 20.03.2001 sent through M/s.M.V.Kini & Co. tried to wriggle out of their liability for paying the said amount.  The Appellant thereafter through his Advocate’s rejoinder dated 03.04.2001 set out the correct facts and denied the allegations made by the Respondents Nos.2 & 3.  Since the Respondents Nos.2 & 3 did not make any payment in respect of dishonoured cheques, the Appellant filed a private complaint in the Court of Ld. Metropolitan Magistrate, 28th Court, Esplanade, Mumbai on 17.04.2001 vide C.C. No. 505/S/01.  Annexed hereto and marked as Exhibit A is the copy of the said complaint filed by the Appellant in the said C.C. No. 505/S/01.

6)
The Appellant states that the particulars of charge were explained to the Accused Nos.2 & 3 and they pleaded not guilty to the charge.  The Appellant thereafter filed his affidavit as and by way of his examination-in-chief u/s. 145 (1) of Negotiable Instruments Act on 27.04.2004.  The Appellant also tendered in evidence and produced on record various documents viz. Ledger Account of M/s. Shah Agencies maintained in the books of accounts of M/s.Satyen Polymers for the period 01.04.1999 to 30.12.2000 (Ex.P-4), letter dated 07.12.2000 signed by the Respondent No.3 for and on behalf of M/s. Shah Agencies admitting the liability of M/s.Shah Agencies for Rs.60,79,646/- addressed to M/s. Satyen Polymers (Ex.P-5), office copy of letter dated 30.12.2000 written by the Appellant to M/s. Shah Agencies (Ex.P-6). Cheques dated 20.08.2000 for Rs.5 lakhs bearing nos.465218 and 465223 drawn on The Vysya Bank Ltd. in favour of M/s. Satyen Polymers (Ex.P-7), cheque returning memo dated 16.12.2000 issued by The Vysya Bank Ltd. and intimation dated 22.02.2001 issued by The Federal Bank Ltd. (Ex.P-8), office copy of demand notice dated 08.03.2001 sent to the Respondents Nos.2 & 3 (Ex.P-9), certificate of posting as well as postal acknowledgment due card regarding the dispatch of the said notice (Ex.P-10), reply dated 30.03.2001 given by the Advocate of the Respondents Nos.2 & 3 (Ex.P-11), office copy of rejoinder dated 03.04.2001 given by the Advocate for the Appellant (Ex.P-12).  Annexed hereto and marked as Exhibit B is the copy of the said examination-in-chief of the Appellant in the form of affidavit filed on 27.04.2004 in C.C. No. 505/S/01.  

7)
The Appellant states that after the filing of the aforesaid affidavit the Appellant was cross-examined partly on 19.10.2006, 14.11.2006, 23.11.2006, 12.07.2007, 21.09.2007, 12.10.2007 and 25.10.2007.

8)
The Appellant in his examination-in-chief duly deposed that:

a)
The Appellant was sole proprietor of M/s. Satyen Polymers.  The Appellant was well versed with the transaction and facts of the case as the Appellant had personally dealt with the Respondents Nos.2 & 3.

b)
The Respondents Nos.2 & 3 had conveyed to the Appellant that the Respondent No.2 was the proprietress of M/s. Shah Enterprises.  However, the Appellant later on learnt that M/s. Shah Enterprises was a partnership firm of which the Respondent No.2 was one of the partners.  The Respondent No.3 was husband of Respondent No.2.  The Respondent No.3 was a Power of Attorney holder for M/s.Shah Enterprises and M/s. Shah Agencies.  The Respondents Nos.2 & 3 were/are in charge of and responsible for the business of M/s.Shah Enterprises.  The Respondent No.2 was also one of the partners of M/s. Shah Agencies.  

c)
That on behalf of M/s. Shah Agencies, the Respondents Nos.2 & 3 had conducted the business, placed orders and issued cheques against the liability of M/s. Shah Agencies.  The Respondent No.3 had issued the cheques in the said case as a Power of Attorney holder of M/s. Shah Enterprises.

d)
The Respondents Nos.2 & 3 along with M/s. Shah Agencies (which was represented by Respondent No.3 as the Power of Attorney holder) were the regular customers of M/s.Satyen Polymers buying Synthetic Polyester/Resin from time to time in the name of M/s.Shah Agencies.  Upon the orders received from M/s. Shah Agencies, the Appellant had sold, supplied and delivered Synthetic Polyester/Resin to the Respondents Nos.2 & 3.  The said goods were received by the said M/s.Shah Agencies in good condition and without any demur as to their quality and quantity.  The Appellant was maintaining a running account.  As per the said accounts a sum of Rs.72,36,257/- was due and payable by M/s.Shah Agencies to the Appellant as on 19.08.2000.  The Appellant produced on record and tendered in evidence the ledger accounts of M/s.Shah Agencies maintained by M/s.Satyen Polymers, which was taken on record, admitted into evidence and exhibited by the Ld. Magistrate vide Ex.P-4.   

e)
The said liability had been confirmed by the Respondent No.3 vide a letter dated 07.12.2000 issued on the letter head of M/s. Shah Agencies.  The Respondent No.3 had signed the said letter dated 07.12.2000 for and on behalf of M/s. Shah Agencies.  The Appellant was familiar with the signature of the Respondent No.3 from various correspondence and the cheques, which were signed by the Respondent No.3.  The Appellant produced on record and tendered in evidence the said letter dated 07.12.2000, which was taken on record, admitted into evidence and exhibited by the Ld. Magistrate vide Ex.P-5.

f)
Pursuant to the said letter dated 07.12.2000 the Appellant replied to the same by his letter dated 30.12.2000 clarifying therein that the amount due and payable to the Appellant stood at Rs.61,91,746/-.  The Appellant called upon the Respondents Nos.2 & 3 to produce the original of the said letter.  However, the Appellant produced on record and tendered in evidence the office copy of the said letter dated 30.12.2000, which was taken on record, admitted into evidence and exhibited by the Ld. Magistrate vide Ex.P-6. 

g)
That in part discharge of the liability of M/s.Shah Agencies, the Respondents Nos.2 & 3 issued cheques bearing nos. 465218 and 465223 both dated 20.08.2000 for Rs.5 lakhs each drawn on The Vysya Bank Ltd., S.P.Road, Secunderabad branch.  The said cheques were issued with the consent of the Respondent No.2.  The said cheques were signed by the Respondent No.3 as a Power of Attorney holder of the Respondent No.2.  The Appellant could identify the signature of the Respondent No.3 appearing on the said cheques as the same were signed in the presence of the Appellant.  The Appellant produced on record and tendered in evidence the aforesaid 2 cheques, which were taken on record, admitted into evidence and exhibited by the Ld. Magistrate vide Ex.P-7 collectively.

h)
The Appellant deposited the said cheques for encashment with his bankers at The Federal Bank Ltd., Crawford Market branch, Mumbai, which were returned unpaid by the bankers of the Respondents Nos.2 & 3 with the remarks “insufficient funds” vide return memo dated 16.02.2001.  The said intimation of dishonour was received by the Appellant from his bankers vide intimation dated 22.02.2001.  The Appellant produced on record and tendered in evidence the said cheque returning memo as well as intimation of dishonour, which were taken on record, admitted into evidence and exhibited by the Ld. Magistrate vide Ex.P-8.

i)
Thereafter, on the instructions of the Appellant, Mr.Sunil D’Souza, the Advocate, issued a notice dated 08.03.2001 under Regd. Post A.D. and U.C.P. and called upon the Respondents Nos.2 & 3 to pay the amount of the said dishonoured cheques.  The Respondents Nos.2 & 3 duly received the said notice on 13.03.2001.  The Appellant produced the office copy of the said demand notice and identified the signature of the Advocate, Mr.Sunil D’Souza on the said office copy.  The Appellant deposed that the contents of the said notice were true and correct and as per his instructions.  The Appellant called upon the Respondents Nos.2 & 3 to produce the original of the said notice.  The Appellant produced the office copy of the said notice, which was taken on record, admitted into evidence and exhibited by the Ld. Magistrate vide Ex.P-9. 

j)
That instead of paying the amount of dishonoured cheques, the Respondents Nos.2 & 3 through their Advocates, M/s.M.V.Kini & Co. sent a reply dated 20.03.2001 and tried to wriggle out of their liability on the ground that the statement of accounts had not been properly maintained.  The Appellant produced on record and tendered in evidence the said reply dated 20.03.2001, which was taken on record, admitted into evidence and exhibited by the Ld. Magistrate vide Ex.P-11.

k)
Thereafter, vide his Advocate’s letter dated 03.04.2001, the Appellant set out the correct facts and denied the allegations made in the said reply dated 20.03.2001.  The Appellant deposed that the said letter was sent to M/s.M.V.Kini & Co. under Regd. Post A.D. on 03.04.2001.  The Appellant produced on record and tendered in evidence the office copy of the said letter dated 03.04.2001 along with the postal receipt and acknowledgement due card, which were taken on record, admitted into evidence and exhibited by the Ld. Magistrate vide Ex.P-12.

l)
As the Respondents Nos.2 & 3 had failed to make the payment within 15 days from the receipt of the said letter, the Appellant filed a private complaint against the Respondents Nos.2 & 3 in the Court of Ld. Metropolitan Magistrate, 28th Court, Esplanade, Mumbai on 17.04.2001.  The Appellant deposed that the said complaint had been signed by the Appellant and his Advocate, Mr.Sunil D’Souza.  The contents of the said complaint were true and correct as per the instructions of the Appellant.  The Respondents Nos.2 & 3 had not cared or bothered to make the payment of the dishonoured cheques till date.  The Appellant therefore prayed before the Ld. Magistrate to punish the Respondents Nos.2 & 3 for the said offence.  

8)
The Appellant states that on 01.03.2007 Shri Jaykumar D. Ved, an Advocate representing the Respondents Nos.2 & 3 submitted an application (Ex.-29) before the Ld. Magistrate, in the said C.C. No. 505/S/01, praying inter alia therein for exemption of the Respondents Nos.2 & 3 and that the said Respondents wanted time for working out settlement between the parties.  Considering the aforesaid prayer made by the Advocate for the Respondents Nos.2 & 3, who submitted before the Ld. Magistrate to work out the settlement, the Ld. Magistrate was pleased to allow the said application and adjourned the said case at the request of Advocate for the Respondents Nos.2 & 3.  Annexed hereto and marked as Exhibit……… is a true copy of the said application dated 01.03.2007 and order passed thereon by the Ld. Magistrate.   
9)
The Appellant states that during the course of cross-examination of the Appellant recorded from time to time the Respondents Nos.2 & 3 themselves brought on record the following facts:

a)
The cheques given by M/s.Shah Enterprises to M/s.Satyen Polymers were on behalf of M/s.Shah Agencies.  It was correct to say that M/s.Shah Enterprises had given the said cheques on behalf of M/s.Shah Agencies.

b)
The Appellant had running account only with M/s.Shah Agencies and not with M/s.Shah Enterprises.

c)
Before the transaction and after the transaction the Appellant received the payment by M/s.Shah Enterprises by cheque and not in cash.  It was correct to say that all the said cheques were encashed.

d)
It was true to say that whatever dealings the Appellant had the same were with M/s.Shah Agencies by invoice and challans.  The transactions reflect in the books of accounts of M/s.Shah Agencies.

e)
Whatever transactions took place with M/s.Shah Agencies were reflected in the statement of accounts, which the Appellant had produced.

f)
It was correct to say that in the additional statement of bank produced by the Appellant, from 01.01.2000 to 25.03.2000, entries were shown in respect of M/s.Shah Agencies.  According to the said statement the Appellant had to recover Rs.54,05,712/- from M/s.Shah Agencies.

g)
The transactions were going on with M/s.Shah Agencies till the month of June 2001.  Nearly about Rs.60 lakhs were to be recovered from M/s.Shah Agencies.

h)
M/s.Shah Enterprises was a partnership firm.  In the year 2001 the Appellant came to know that M/s.Shah Enterprises was a partnership firm.

i)
The Appellant had issued notice to Mrs.Bhavana Y. Shah, the Respondent No.2, as proprietor of M/s.Shah Enterprises.  It was correct to say that the Appellant had not issued a notice to the said Mrs.Bhavana Y. Shah as a partner of M/s. Shah Enterprises.

10)
The Appellant states that after the completion of his cross-examination, on 25.10.2007 the Appellant closed his case.  The Ld. Magistrate was pleased to adjourn the said case for recording the statement of the Respondents Nos.2 & 3 u/s. 313 of Cr.P.C.  The Appellant states that on 06.12.2007 the Ld. Magistrate was pleased to record separate statements of the Respondents Nos.2 & 3 u/s. 313 of Cr.P.C.

11)
The Appellant states that the Respondent No.2 in her statement recorded u/s. 313 of Cr.P.C. admitted that the Respondent No.3 was the husband of the Respondent No.2 and also a Power of Attorney holder of M/s.Shah Enterprises.  The Respondent No.2 was a partner of M/s.Shah Enterprises.  However, the Respondent No.2 contended that she was a sleeping partner.  The Respondent No.2 refused to examine herself on oath as a defense witness or examine any other persons as her defense witness.

12)
The Appellant states that the Respondent No.3 in his statement recorded u/s. 313 of Cr.P.C. admitted that:

a)
The Appellant was a proprietor of M/s.Satyen Polymers.

b)
The Respondent No.2 was the partner of M/s.Shah Enterprises.  The Respondent No.2 was the wife of Respondent No.3.  The Respondent No.3 was also a Power of Attorney holder of M/s. Shah Enterprises.

c)
The Respondent No.3 was in charge of the business of M/s. Shah Enterprises.

d)
The Respondent No.3 had given 2 cheques for security for other transaction by making his signature.

e)
The Respondent No.3 instructed the bank to stop the payment of the said cheques.

f)
The Respondent No.3 had received a demand notice dated 08.03.2001 sent by the Advocate for the Appellant.  The Respondent No.3 had replied to the said notice by his Advocates, M/s.M.V.Kini & Co.

g)
The said cheques bore only the signature of the Respondent No.3 and other contents were not in his handwriting.

13)
The Appellant states that after recording the statement of the Respondents Nos.2 & 3 u/s. 313 of Cr.P.C. as stated hereinabove, the Ld. Magistrate was pleased to fix the said case for the arguments of both the parties.  On 16.01.2008 the Advocate for the Appellant submitted a memorandum of written submissions on behalf of the Appellant u/s. 314 of Cr.P.C.  Annexed hereto and marked as Exhibit C is the copy of the said memorandum of written submissions on behalf of the Appellant.

14)
The Appellant states that on 22.01.2008 the Advocate for the Respondents Nos.2 & 3 submitted written notes of arguments on behalf of the Respondents Nos.2 & 3.  In the said written notes of arguments the Respondents Nos.2 & 3 contended that M/s. Shah Enterprises, which was a partnership firm had not been impleaded as one of the Accused and therefore the said complaint deserved to be dismissed on that ground alone.  The Respondents Nos.2 & 3 further contended that the cheques issued by M/s.Shah Enterprises were not towards the legally enforceable debt and the same were obtained fraudulently by the Appellant by exercising undue influence.  According to the Respondents Nos.2 & 3 the said cheques were issued in blank to the Appellant.  The Respondents Nos.2 & 3 further contended that on account of non-joinder of necessary party i.e. M/s. Shah Enterprises, the mandatory requirement u/s. 141 of Negotiable Instruments Act were not complied with.  

15)
The Appellant states that after considering the submissions of both the parties, the Ld. Metropolitan Magistrate, 28th Court, Esplanade, Mumbai vide his judgment and order dated 28.01.2008 was pleased to acquit the Respondents Nos.2 & 3 of an offence punishable u/s. 138 of Negotiable Instruments Act.  Annexed hereto and marked as Exhibit D is the certified copy of the said judgment and order dated 28.01.2008 passed by the Ld. Metropolitan Magistrate, 28th Court, Esplanade, Mumbai in C.C. No. 505/S/01.

16)
Being aggrieved and dissatisfied with the judgment and order dated 28.01.2008 passed by the Ld. Metropolitan Magistrate, 28th Court, Esplanade, Mumbai in C.C. No. 505/S/01 acquitting the Respondents Nos.2 & 3 of an offence punishable u/s. 138 of Negotiable Instruments Act, the Appellant most respectfully approaches this Hon’ble Court in its jurisdiction u/s. 378 of Cr.P.C. and prays that the records and proceedings of C.C. No. 505/S/01 from the file of Ld. Metropolitan Magistrate, 28th Court, Esplanade, Mumbai be called for and after examining the legality, validity, propriety and correctness of the judgment and order dated 28.01.2008 (which order for the sake of brevity and convenience is hereafter referred as “the impugned order”), the same be set aside and or reversed and the Respondents Nos.2 & 3 be ordered to be convicted and sentenced, for an offence u/s. 138 of Negotiable Instruments Act on following amongst the other grounds.  

G R O U N D S

a)
The Ld. Magistrate erred in law in holding that the Appellant had failed to prove that the Respondents Nos.2 & 3 had issued the said cheques for the discharge of debt or liability.  The Ld. Magistrate ought to have appreciated and seen that with the help of oral and documentary evidence, led during the trial the Appellant had proved his case beyond reasonable doubt against the Respondents Nos.2 & 3.  The Ld. Magistrate therefore ought to have recorded a finding of guilt against the Respondents Nos.2 & 3 for an offence u/s. 138 of Negotiable Instruments Act.


b)
It is significant to note that inspite of observing in the impugned order “according to me in this case the accused has not challenged that the goods not dispatched to them”, the Ld. Magistrate erroneously proceeded to held that the Respondents Nos.2 & 3 were not liable to pay the amount of the goods supplied.  On one hand in para 8 of the impugned order the Ld. Magistrate held that the Respondents Nos.2 & 3 had not challenged that the goods were not dispatched to them, whereas on the other hand at page 11, the Ld. Magistrate reached to the conclusion that the Respondents Nos.2 & 3 were not liable to pay the amount of goods supplied.  Thus, the findings recorded by the Ld. Magistrate with regard to the liability of the Respondents Nos.2 & 3 for the goods supplied to them are apparently inconsistene, erroneous, incorrect and self-contradictory in nature.  

c)
It is significant to note that inspite of recording a positive finding in favour of the Appellant, with regard to the issuance of the said cheques by the Respondents Nos.2 & 3 in favour of M/s. Satyen Polymers, the Ld. Magistrate erroneously, incorrectly and improperly observed that the Respondents Nos.2 & 3 were not liable to pay the amount of goods supplied.

d)
The Ld. Magistrate ought to have appreciated and seen that the basic ingredients required constituting an offence u/s. 138 of Negotiable Instruments Act viz. i) the issuance of cheques, ii) dishonour of the cheques, iii) giving notice of payment within the stipulated period, iv) service of such notice upon the Respondents Nos.2 & 3 and v) non payment of the amount of the said cheques by the Respondents Nos.2 & 3 were never disputed or denied by the Respondents Nos.2 & 3 throughout the trial.  Apart from the Appellant having successfully established the aforesaid ingredients with the help of oral and documentary evidence, no challenge was laid throughout the trial by the Respondents Nos.2 & 3.  In view of the above, it was not permissible to the Ld. Magistrate to exonerate the Respondents Nos.2 & 3 of their liability to pay the amount of said cheques especially when the finding in respect of supply of goods was recorded in favour of the Appellant.  The Ld. Magistrate has misinterpreted and misconstrued the letter dated 07.12.2000 (Ex.P-5) written and signed by the Respondent No.3 on behalf of M/s. Shah Agencies wherein, the Respondent No.3 had admitted the outstanding amount of Rs.60,79,646/-.  The Respondent No.3 merely referred therein that the Appellant had agreed to adjust the sum of Rs.45,50,000/- on account of Mr.Ramesh Jaiswal.  It was never the case of the Respondents Nos.2 & 3 either by way of suggestion in the cross-examination or by positive substantive evidence to show that the said sum of Rs.45,50,000/- was ever paid by Mr.Ramesh Jaiswal to the Appellant.  A simple reference with regard to the alleged agreement for receiving Rs.45,50,000/- on account of Mr.Ramesh Jaiswal, appearing in the said Ex.P has been misinterpreted and misconstrued by the Ld. Magistrate as if the said Mr.Ramesh Jaiswal had in fact paid the said sum to the Appellant.

e)
The Ld. Magistrate ought to have appreciated and seen that even in the cross-examination of the Appellant done by various Advocates of the Respondents Nos.2 & 3, it was never suggested that the alleged sum of Rs.45,50,000/- was paid by Mr.Ramesh Jaiswal to the Appellant.  Further, none of the Respondents Nos.2 & 3 stated in their statement u/s. 313 of Cr.P.C. that the said Mr.Ramesh Jaiswal, on their behalf had paid the alleged sum of Rs.45,50,000/- to the Appellant.  Inspite of the aforesaid factual position, the Ld. Magistrate erred in holding that the Appellant had not challenged the said Ex.P-5.

f)
The Ld. Magistrate has reached to the conclusion that the transaction had taken place between the Appellant and M/s. Shah Agencies for which the cheques were given by M/s. Shah Enterprises on behalf of M/s. Shah Agencies.  In fact, the Ld. Magistrate has categorically recorded a finding that the taking place of transaction between the Appellant and M/s. Shah Agencies as well as the issuance of cheques by M/s.Shah Enterprises on behalf of M/s. Shah Agencies had not been denied by the parties.  In view of the aforesaid finding the Ld. Magistrate could not have held or recorded that the Respondents Nos.2 & 3 were not liable to pay the amount of goods supplied.

g)
The Ld. Magistrate has further held in the impugned order that the Respondent No.2 had not denied that she was a partner of M/s. Shah Enterprises.  The Ld. Magistrate has also held in the impugned order that the Respondent No.3 had not denied that he was a Power of Attorney holder of M/s.Shah Enterprises.  Since the Appellant learnt the aforesaid relation of the Respondents Nos.2 & 3 with the said M/s.Shah Enterprises and M/s.Shah Agencies in the year 2001, it was not possible for the Appellant to make necessary averments in his complaint, which was filed on 17.04.2000.  However, the Appellant in his examination-in-chief and more particularly in paras 2 and 3 had deposed specific averments concerning the role and part played by the Respondents Nos.2 & 3 in the said transaction.  Significantly, the substantive evidence given by the Appellant in paras 2 & 3 of his examination-in-chief with regard to the status of the Respondents Nos.2 & 3 was never disputed or denied by the Respondent Nos. 2 and 3 throughout the trial.  The Ld. Magistrate therefore ought not to have given undue weightage to the absence of said averments in the complaint filed by the Appellant. 

h)
It is significant to note that the Ld. Magistrate has himself observed in the impugned order that “according to me the cheques given by the Accused No.2 for the discharge of the liability of M/s.Shah Agencies is correct”.  However, immediately after recording the aforesaid finding the Ld. Magistrate has proceeded to hold (though wrongly) that “I come to conclusion that the accused were not liable to pay the amount of the supplied goods”.  The entire approach of the Ld. Magistrate in appreciating the oral and documentary evidence adduced by the Appellant as well as the facts admitted by the Respondents Nos.2 & 3, is erroneous, incorrect and contrary to the well- settled principles of criminal jurisprudence.

i)
That the finding recorded by the Ld. Magistrate with regard to the absence of liability of the Respondents Nos.2 & 3 for paying the price of goods supplied by the Appellant is perverse, apparently incorrect and contrary to the weightage of oral and documentary evidence available on record.

j)
The Ld. Magistrate erred in law in acquitting the Respondents Nos.2 & 3 on the ground that the Appellant had not impleaded M/s. Shah Enterprises as an accused in the said case.  The Ld. Magistrate ought to have appreciated and seen that since the actual constitution of M/s. Shah Enterprises was deliberately and willfully suppressed by the Respondents Nos.2 & 3 on Ex.P-7 and other correspondence, the Appellant had in all fairness not impleaded the said M/s. Shah Enterprises.  However, non-impleadment or non-prosecution of M/s. Shah Enterprises on whose bank account Ex.P-7 were drawn and signed by the Respondent No.3 was not a fatal blow or a lacuna with regard to the sustainability of the prosecution against the Respondents Nos.2 & 3.  The Respondents Nos.2 & 3 could not have been permitted to earn an unjust acquittal merely because the Appellant had not impleaded M/s. Shah Enterprises as a party-accused in the said case.

k)
The Ld. Magistrate erred in law in holding that the complaint filed by the Appellant without the impleadment of M/s. Shah Enterprises was not maintainable.  The Ld. Magistrate further erred in law in holding that the joining of said partnership firm as an accused was necessary in the said case.

l)
It is significant to note that the Ld. Magistrate has himself observed and recorded finding in para 11 of the impugned order that “the said presumption is in favour of the complainant.  The accused is under burden to rebut the said presumption.  In this case both the accused not produced oral evidence of rebutting the said presumption.  They failed to prove that they are not under liability to pay the amount of dishonoured cheques”.  Inspite of recording the aforesaid finding in favour of the Appellant, the Ld. Magistrate has erroneously, wrongfully and improperly bestowed the Respondents Nos.2 & 3 with undeserving and unwarranted acquittal.  In view of the aforesaid conclusions reached by the Ld. Magistrate, it was not permissible to the Ld. Magistrate to acquit the Respondents Nos.2 & 3 for the said offence.  The Ld. Magistrate has totally misdirected himself in appreciating and considering the oral and documentary evidence adduced by the Appellant in the said case.

m)
A repeated reference in various parts of the impugned order about the non-impleadment of M/s.Shah Enterprises as a necessary party indicates the unwarranted obsession on the part of the Ld. Magistrate in disbelieving the legitimate claim of the Appellant which led to the dismissal of his complaint, resulting into an unwarranted acquittal of the Respondents Nos.2 & 3.

n)
The Ld. Magistrate has not discussed, referred or considered various factual and legal submissions, canvassed by the Advocate for the Appellant in the memorandum of his written submissions along with copies of several judgments of the Hon’ble Supreme Court and this Hon’ble Court, which were filed at the time of arguments.  The Ld. Magistrate appears to have cursorily referred only the head notes of certain judgments without discussing or referring the principles laid down therein by this Hon’ble Court as well as by the Hon’ble Supreme Court.  The entire approach adopted by the Ld. Magistrate in disregarding and brushing aside the principles laid down by this Hon’ble Court as well as by the Hon’ble Supreme Court with regard to the true purpose of legislative intention behind the enactment of Sec. 138 of Negotiable Instruments Act, is erroneous, mistaken and against the very  spirit of Sec. 138 of Negotiable Instruments Act.   

o)
 The Ld. Magistrate in para 12 of the impugned order has held that “the cheques can be given by any person for the discharge of the liability of other person.  The cheques given by guarantor for the liability of principal debtor and for the dishonour of cheques guarantor can be prosecuted”.  Inspite of the aforesaid conclusion reached by the Ld. Magistrate, an unjust acquittal has been recorded in favour of the Respondents Nos.2 & 3,  especially when the Appellant had successfully established  all the ingredients of Sec. 138 of Negotiable Instruments Act.  

p)
The Ld. Magistrate erred in law in holding that since the Appellant had not filed the case against M/s. Shah Enterprises as a partnership firm, the Respondents Nos.2 & 3 were entitled for benefit of acquittal.  In fact, the Ld. Magistrate ought to have appreciated and seen that non- impleadment or non-prosecution of M/s.Shah Enterprises was not a valid ground to acquit the Respondents Nos.2 & 3 for the said offence.

q)
The Ld. Magistrate ought to have kept in mind, appreciated and followed the well-settled principles enunciated by the Hon’ble Supreme Court in the case of Sheoratan Agarwal vs. State of M.P. reported in 1984 AIR SC pg. 1824 wherein, while interpreting the similar provisions of Sec. 10 of the Essential Commodities Act (which provisions are akin to the provisions of Sec. 141 of Negotiable Instruments Act) that “If the contravention of the order made under Sec. 3 is by a company, the persons who may be held guilty and punished are (1) the company itself, (2) every person who at the time the contravention was committed, was in charge of, and was responsible to the company for the conduct of the business of the company whom for short we shall describe as the person-in-charge of the company, and (3) any Director, Manager, Secretary or other officer of the company with whose consent and connivance or because of neglect attributable to whom the offence has been committed, whom for short we shall describe as an officer of the company.  Any one or more or all of them may be prosecuted and punished.  The company alone may be prosecuted.  The person-in-charge only may be prosecuted.  The conniving officer may individually be prosecuted.  One some or all may be prosecuted.  There is no statutory compulsion that the person-in-charge or an officer of the company may not be prosecuted unless he be ranged alongside the company itself”.  In view of the aforesaid principles laid down by the Hon’ble Supreme Court way back in 1984, it was absolutely impermissible to the Ld. Magistrate to dismiss the complaint of the Appellant and acquit the Respondents Nos.2 & 3, merely on account of non-joinder of M/s. Shah Enterprises as an Accused.

r)
The Ld. Magistrate ought to have appreciated and seen that in the case of Bilakchand Gyanchand Co. vs. Chinnaswami reported in 1999 AIR SCW 2201 the Hon’ble Supreme Court has clearly held that notice u/s. 138 (b) of Negotiable Instruments Act given to the Director signing the dishonoured cheque contemplated u/s. 138 of Negotiable Instruments Act is sufficient compliance of the said provision and therefore the prosecution is perfectly maintainable on the basis of such demand notice.  In the present case also the Appellant had duly given demand notice in terms of sub sec. (b) of Sec. 138 of Negotiable Instruments Act to the Respondents Nos.2 & 3 out of which the Respondent No.3 happened to be the signatory of  (Cheques) Ex.P-7.  Thus, in view of the aforesaid principles, the Ld. Magistrate ought not to have given undue importance about the non-joining or non-prosecution of M/s. Shah Enterprises.

s)
The Ld. Magistrate ought to have appreciated the principles laid down by this Hon’ble Court in the case of Brijlal vs. Jugal Kishore & Ors. reported in Crimes V-1995 (2) pg. 636 wherein, this Hon’ble Court has also held that non-joining of the firm could not be said to be either fatal or causing such defect so as to prejudice the other accused persons.  This Hon’ble Court in the said judgment has categorically held that complaint filed against the partners without joining the partnership firm, as an accused was perfectly justified and maintainable.

t)
The Ld. Magistrate ought to have appreciated, considered and followed the principles laid down by the Hon’ble Supreme Court in the case of Rajneesh Aggarwal vs. Amit H. Bhalla reported in 2001 Supreme Court Cases (Cri) 229 wherein, the Hon’ble Supreme Court has held that the notice under sec. 138 (b) of Negotiable Instruments Act given to a Director (in the said judgment, Shri Amit J. Bhalla, a Director of M/s. Bhalla Techtran Industries) was held to be a sufficient compliance of sec. 138 (b) of Negotiable Instruments Act so as to give an opportunity to the drawer to make the payment within 15 days.  The principles laid down in the aforesaid case could have been conveniently applied to the case of the Appellant who had duly given a demand notice within the stipulated time to the Respondents Nos.2 & 3, which was duly received by them and replied through their Advocates.

u)
The Ld. Magistrate ought to have appreciated and seen that the Respondents Nos.2 & 3 constantly suppressed the actual constitution of M/s. Shah Enterprises since beginning till giving reply (Ex.P-11) through their Advocates M/s.M.V.Kini & Co.  The Ld. Magistrate ought to have appreciated and seen the dishonest and unscrupulous conduct of the Respondents Nos.2 & 3 who had not chosen to disclose the actual constitution of M/s. Shah Enterprises in their reply (Ex.P-11) sent after receiving demand notice (Ex.P-9).  No reasons were assigned by the Respondents Nos.2 & 3 for not disclosing the actual constitution of M/s. Shah Enterprises in the said reply dated 20.03.2001.

v)
The Ld. Magistrate has committed a serious error of law in recording a finding of acquittal in favour of the Respondents Nos.2 & 3 inspite of the Appellant having established all the ingredients of Sec. 138 of Negotiable Instruments Act with the help of oral and documentary evidence.  The reasons assigned by the Ld. Magistrate in dismissing the complaint of the Appellant and acquitting the Respondents Nos.2 & 3 are absolutely illegal, incorrect, improper, bad in law and contrary to the legislative spirit underlying Sec. 138 of Negotiable Instruments Act.

17)
The Appellant craves leave to add, amend, alter or modify the grounds urged hereinabove.

18)
The Appellant has not filed any other application or petition previously against the impugned order before any court of law.

19)
The Appellant has filed a separate application under sub section 4 of Sec. 378 of Cr.P.C. for the grant of special leave to the Appellant for filing the present appeal.

20)
The Appellant has filed the present appeal within the period of limitation.

21)
Under the circumstances, the Appellant most respectfully prays that this Hon’ble Court be pleased to:

a)
Exercise its jurisdiction u/s. 378 of Cr.P.C, admit the appeal and issue rule in the above matter. 

b)
Call for the records and proceedings of C.C. No. 505/S/01 pending on the file of Ld. Metropolitan Magistrate, 28th Court, Esplanade, Mumbai.

c)
Reverse the impugned order dated 28.01.2008 passed by the Ld. Metropolitan Magistrate, 28th Court, Esplanade, Mumbai in C.C.No. 505/S/01 and convict the Respondents Nos.2 & 3 for an offence punishable u/s. 138 of Negotiable Instruments Act and sentence them according to law, after examining the legality, validity, propriety and correctness of the impugned order.

d)
Order an action u/s. 390 of Cr.P.C. against the Respondents Nos.2 & 3.

e)
Pass such other and further orders as may be deemed just, proper and reasonable.

Dated this         day of

February 2008

Mumbai






APPELLANT

ADVOCATE FOR APPELLANT

V E R I F I C A T I O N

I, JITENDRA VORA, the Appellant above named do hereby solemnly declared and state that the contents of the paragraph nos. ………. are true to my own knowledge, the contents of paragraphs nos. ……… are my legal submissions and the contents of paragraph no. ----- are my humble prayer which I believe to be true.

Solemnly declared at Bombay 

                                                                        BEFORE ME,

Dated this             day of 

February 2008

Explained and identified by me

ADVOCATE FOR THE APPELLANT

