IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

DISCRICT BOMBAY

CRIMINAL APPLICATION NO.                        OF 2004

                                                                 IN THE MATTER OF ART.227 OF 

                                                                 CONSTITUTION OF INDIA

                                                                                   AND

                                                                  IN THE MATTER OF SEC.482 OF

                                                                  CRIMINAL PROCEDURE CODE

                                                                                    AND

                                                                  IN THE MATTER OF SEC.138 &

                                                                 141 OF NEGOTIABLE INSTRUMENTS
                                                                 ACT 

                                                                                  AND 

                                                                IN THE MATTER OF  SEC.     

                                                                OF THE COMPANIES ACT, 1956 

                                                                                   AND

                                                                IN THE MATTER OF CC.NO.1281/S/2003

                                                                PENDING ON THE FILE OF LEARNED 

                                                                METROPOLITAN MAGISTRATE, 33RD
                                                                COURT, BALLARD PIER, BOMBAY, U/S

                                                                138 OF N.I. ACT

DILIP P. SELARKA 

102, Nathdwara,

(Jn.) of Sai Baba Road and Street,

Santacruz ( W )

Mumbai – 400 054                                                                     ……….. APPLICANT 

                                                                                                   (Original Accused No.2)

                         Versus

1) STATE OF MAHARASHTRA

2) M/S. SHAMBHULAL A. SHAH & CO.

43, Podar Chambers,

109, S.A. Brelvi Road,

Fort, Mumbai – 400 001                                      …………..RESPONDENTS

TO,

THE HON’BLE THE CHIEF JUSTICE & 

THE OTHER HON’BLE ADDITIONAL JUDGES 

OF THE HIGH COURT OF JUDICATURE AT BOMBAY

 THE HUMBLE APPLICATION                                                                                                                                                                   OF THE APPLICANT/ ORIGINAL ACCUSED NO. 2, U/ART. 227 OF CONSTITUTION OF INDIA R/W SEC. 482 OF CR. P.C. FOR QUASHING THE PROCEEDINGS OF C.C. NO.1281/S/2003 PENDING ON THE FILE OF LEARNED METROPOLITAN MAGISTRATE, 33RD COURT, BALLARD PIER, BOMBAY

MOST RESPECTFULLY SHEWETH :

1. The Applicant ( Original Accused No. 2 ) is an Indian National, domiciled in the State of Maharashtra having his fixed place of residence and business at Bombay since last several years. The Applicant is a peace loving and law abiding citizen, having no previous criminal antecedents. The Applicant was one of the Directors of M/s. OHM Packaging Pvt. Ltd., a Company incorporated under the provisions of Indian Companies Act, 1956.  ( which Company for the sake of brevity and convenience, is hereafter referred as “the said Company” ), till the Applicant resigned from the said Company on 28th March, 2003. The Applicant has not re-joined the said Company for any purpose whatsoever after his resignation on 28th March, 2003. The Respondent No.2 ( Original Complainant)  is a Partnership Firm engaged in the Business of Papers at Bombay. 

2. The  Applicant states that pursuant to a Private Complaint filed by  the Respondent No.2 hereinabove, through its Constituted Attorney Shri. Jitendra Shambhulal Shah in the Court of Learned Metropolitan Magistrate, 33rd Court, Ballard Pier, Bombay in the month of September 2003, against the Applicant herein above and 4 others, the Learned Magistrate was pleased to issue process against the applicant and others for the alleged offence U/S 138 OF Negotiable Instrument Act vide C.C. NO. 1281/S/2003. Annexed hereto and marked “Exhibit A” is the true copy of the said Complaint filed by the Respondent No.2 in C.C.1281/S/2003.

3. The Applicant states that the prosecution case in brief, as can be seen from the copy of Complaint furnished to the Applicant is as follows :

(a). The Respondent No.2 claims to be doing  business in Paper Trading and  as Wholesale Dealers of M/s.Ballarpur Industries Ltd. ( Paper Division) and of APR Packaging Ltd. The Applicant is alleged to be a Director of M/s. OHM Packagings Pvt. Ltd. (Original Accused No.1 ) and is incharge of and responsible for  the day -to- day business of the said Company. 

(b).  That the said Company had been purchasing goods from the Complainant, and through the Complainant from M/s. Ballarpur Industries Ltd. and APR Packagings Ltd. on credit, the payment for which had been made by the said Company from time to time. The Respondent No.2 claims to have favoured the said Company by effecting some payment to the said Company which amount was not repaid by the said Company. The Respondent No.2 claims to have been maintaining an open and current account relating to the transactions which the said Company had with the Respondent No.2. According to the Respondent No.2, the said Company has never raised any objection about the quality, quantity and the price of the goods sold, supplied and delivered to the said Company. 

(c ). That, in due discharge of the liability of the said Company towards the interest and to pay for the goods sold, supplied and delivered to the said Company on credit and towards wiping out of the debt and liabilities of the said Company, 6 undated cheques, out of which 2 were drawn on Indian Overseas Bank, Nariman Point Branch and other 4 all drawn on Bank of India, Nariman Point Branch, Mumbai and signed by Mr. Bharat C. Parekh ( Original Accused No.4) were issued in favour of Respondent No.2. According to the Respondent No. 2 , at the time of deposit of aforesaid cheques, the said Company authorized the Respondent No.2 to put the dates on the all the aforesaid cheques and present the same for realization. The said Company allegedly assured the Respondent No. 2 , that it had sufficient fund in its bank account at the time of presentation of the aforesaid cheques.

(d). That pursuant to the instructions and assurance given by the said Company, the Respondent No.2 filled in, the date as 6th August, 2003 in all the aforesaid cheques and deposited the cheque nos. 257687, 231141, 231142 and 231143 with its Bankers at Union Bank of India, Nariman Point Branch , Mumbai on 9th August, 2003. According to the Respondent No.2 the said cheques were dishonoured and returned by the Bankers of the said Company, vide their memos dated 9th August, 2003 for the reasons “ Not arranged For”.

(e). The Respondent No.2 claims to have presented the remaining 2 cheques bearing Nos.687868 and 687869 with its Bankers at Indian Oversea Bank, Nariman Point Branch on 8th August, 2003 which were allegedly dishonoured and returned by a bank memo dated 9th August, 2003 on the grounds “ Not arranged for”. The Respondent No. 2 has filed a separate complaint in respect of the aforesaid 2 cheques. 

(f). After the dishonour of Cheques Nos. 257687, 231141, 231142 and 231143, the Respondent No. 2 contacted the said Company and others and called upon them to make the payment of Rs. 15,06,340/-, being the amount of aforesaid 4 cheques. The Respondent No.2 thereafter issued a statutory notice dated 21th August, 2003 calling upon the said Company and others to make the payment of Rs.15,06,340/- within 15 days on the receipt of the said Notice. According to the Respondent No. 2 the said Notice was sent Under Registered Post A.D. and Under Postal Certificate, which was received by the said Company and the others. 

(g). It is the case of the Respondent No.2 that the present Applicant by his letter dated 5th September 2003 replied to the said Demand Notice and denied that he was incharge of and responsible for day to day business of the said Company as he had resigned since 28th  March, 2003. The Applicant further submitted that as he was not attending the office of the said Company after his resignation, there was no opportunity to the Respondent No.2, to contact the Applicant for any assurance as alleged in the letter dated 21st August, 2003. The Applicant further submitted that appropriate formalities had already been completed with the Registrar of Companies after his resignation on 28th March, 2003.  The Respondent No. 2 has duly annexed the copy of aforesaid reply dated 5th September, 2003 given by the present Applicant, as Exhibit I to the said Complaint in C.C. No. 1281/S/2003. The Respondent No.2 thereafter appears to have filed the aforesaid complaint against the Applicant, the said Company and 2 others for the alleged offence U/S.138 of N.I. Act in the Court of Learned Metropolitan Magistrate, 33rd Court, Ballard Pier in the month of September, 2003. 

4. The Applicant states that much prior to the  presentation of aforesaid cheques by the Respondent No.2, to its Banker for encashment on 8th August, 2003 and much before the issuance of aforesaid Demand Notice dated 20th August, 2003 by the Advocate of the Respondent No.2,  the present Applicant had ceased to be the Director of said Company by submitting his resignation on 1st March, 2001. The Applicant states that by his reply dated 4th September, 2003 addressed to Mr. N.K.S. Das, the Advocate of Respondent No. 2( which reply has been duly received and acknowledged by the Respondent No.2), the Applicant had categorically informed the Advocate for Respondent No.2 that the Applicant was not incharge of and not responsible for the day to day business of the said Company. The Applicant had further informed and put on record by the aforesaid letter dated 4th September, 2003 that he had resigned from the said Company since March, 2003 and therefore, no question of the Applicant having given any assurance to the Respondent No. 2. The Applicant had requested the Advocate for Respondent No.2 for not dragging him into any litigation by his aforesaid letter. Annexed hereto and Marked “Exhibit B” is the copy of said letter dated 5th September, 2003 addressed by the Applicant to the Advocate for the Respondent No. 2. 

5. The Applicant States that after his resignation on 28th  March, 2003 as stated herein above, the said Company has forwarded  a duly filled up Form No.32 as provided U/S. 303(2) of The Indian Companies Act, 1956 to The Regis tare of Companies, Maharashtra, Mumbai for intimating and putting on record the change in the Constitution of the said Company. Annexed hereto and marked “Exhibit C” is the true copy of the said Form No.32 submitted by the said Company, to Registrar of Companies, Maharashtra, Mumbai. The Applicant craves leave to refer to and produce before this Hon’ble Court, the certified Copy of aforesaid Form No.32, issued by the Registrar of Companies, Maharashtra, Mumbai, showing the resignation of the Applicant as ad Director of the said Company w.e.f. 28th March, 2003. 

6. The Applicant states that after his resignation as a Director of the said Company on 28th March, 2003, the Applicant has  never joined the Board of Directors of the said Company, again for any term or period, whatsoever. The Applicant has never accepted the employment of the said Company in any capacity whatsoever, after his resignation as a Director on 28th March, 2003. The Applicant is no way concerned with the Business,  Management or Affairs of the said Company after his resignation on 28th March,  2003. The Applicant has never taken any part in the Business, Functioning and Administration of the said Company after his resignation  on 28th March, 2003. Admittedly, the Applicant is not alleged to have signed any of the aforesaid 4 cheques which are the subject matter of C.C.No.1281/S/2003 pending on the file of the Ld. Metropolitan Magistrate, 33rd Court, Ballard Pier, Bombay.

7. The Applicant states that inspite of intimating, in writing to the Advocate for Respondent NO.2 about his resignation  as a Director of the said Company on 28th March, 2003, the Respondent No.2 has wrongfully and illegally impleaded the Applicant as the Accused No. 4 in the said CC.NO.1281/S/2003, without making any efforts to find out from the record of Registrar of Companies, Maharashtra, Bombay to find out the actual position of the Applicant in the said Company at the relevant time. The Applicant has not produced before the Learned Magistrate any document or the certified copy from the office of Registrar of Companies, Maharashtra, Bombay, showing the continuation of the Applicant as a Director of the said Company after 1st March, 2001. It is not the case of Respondent No. 2 that any search of record pertaining to the said Company maintained by the Registrar of Companies was taken by the Respondent No.2, before the filling of Criminal case in C.C. No.1281/S/2003, for satisfying the Respondent No.2 about the actual position of the present Applicant. The Respondent No.2 appears to have impleaded the Applicant wrongfully and illegally by making an omnibus statement in the Complaint that the Applicant was in charge of and responsible for a day to day business of the said Company. 

8. In the premises aforesaid the Applicant submits that inspite of there being no evidence against him, that the Applicant was a person in charge of and responsible for the conducting the affairs of the said Company, which fact the Respondent No.2 was aware from the reply of the Applicant, that w.e.f. 5th September, 03, the Applicant had ceased to be a Director for the said Company, hence, the Applicant will have to undergo the ordeal of trial.
G R O U N D S

(a) The Learned Magistrate erred in Law, in taking cognizance of the above offence against the Applicant and further erred in Law  in issuing process against the Applicant for the alleged offence, inspite of the Applicant, by his letter dated 5th September, 2003  having intimated the Advocate for Respondent No.2 about the resignation of the Applicant as a Director of the said Company w.e.f. 28th March 2003. The Learned Magistrate ought to have appreciated and seen that the said letter dated 5th September, 2003 was duly produced by the Respondent No.2 as Exhibit I to the said Complaint. The Learned Magistrate, therefore, ought not to have exercised his Jurisdication U/S.204 of Criminal Procedure Code, for summoning the Applicant as an Accused in the said case, in the absence of any authentic and certified copies of documents from the Office Registrar of Companies, Maharashtra, Bombay, showing the position of the Applicant as a Director of the Said Company at the relevant time. 

(b) The Respondent No.2 erred in Law in impleading and joining the present Applicant as an Accused in the said C.C.No.1281/S/2003 without making any efforts to verify the position of the Applicant  from the relevant record maintained by the Registrar of the Companies, Maharshtra, Bombay, before filing the Complaint in the said Case. The Respondent No.2 was bound and liable to take search of the records pertaining to the said Company and maintained by the Registrar of Companies, Maharashtra, Bombay, before joining / impleading the present Applicant as an Accused in the said case, especially when the Applicant by his letter dated 5th September, 2003 had  categorical informed that the Applicant had ceased to be the Director of the said Company since 28th March, 2003.

(c) The Learned Magistrate ought to have appreciated and seen that apart from making a vague and omnibus averments in para 2 of the Complaint by alleging that the Applicant was incharge of and responsible for day to day business of the said Company, the Respondent No.2, in the entire Complaint had not attributed any overt act or role to the present applicant in the commission of alleged offence. It was never the case of  Respondent No.2 that the Applicant had signed any purchase order, for acquiring the goods on behalf of the said Company or signed any invoice / challan for accepting the delivery of said goods, from the Respondent No.2. There are absolutely no averments or statements showing the role / part played by the present Applicant in the commission of alleged offence, in the entire Complaint. 

(d) The Applicant states that upon the perusal of the said letter dated 5/9/2003 which was annexed as Exhibit I to the said Complaint, the Learned Magistrate ought to have called upon and directed the Respondent No.2 to produce some authentic and proper document, issued by the Registrar of Companies, Maharashtra, Mumbai, to show that  the present Applicant was a Director  of  the Said Company at the relevant time. The Respondent No.2 was not justified nor entitled in the Law to implead the present Applicant as an Accused and prosecute him for the alleged offence, inspite of the Applicant having duly intimated to the Advocate for Respondent no.2 on 5/9/2003 about the resignation present Applicant. In view of the aforesaid letter having been addressed to the Advocate for Respondent No.2, it was incumbent and obligatory upon the Respondent No.2 to undertake appropriate search in the relevant record maintained by the Registrar of Companies, Maharashtra, Mumbai with regard to the constitution of the said Company. 

(e) The Applicant can not by any stretch of imagination be said to be incharge of and responsible for day to day business of the said Company ( though wrongly alleged by the Respondent No.2  in para 2 of the Complaint) after his resignation as a Director of the said Company on 28th  March, 2003. The Applicant can not be said to have any control or dominion over the banking operations of the said Company after his resignation  on 28th March, 2003. Consequently, the Applicant had no authority or competency to compile with the alleged Demand Notice dated 20th August, 2003, sent by the Respondent No.2 U/S 138 (b) of Negotiable Instrument Act, upon the dishonoured of the alleged cheques. The Applicant, therefore, could not have been held responsible either for the issuance or for the dishonoured of the alleged cheques, alleged to have been issued in favour of Respondent No.2.

(f) The Learned Magistrate ought to have appreciated and seen that according to Respondent No.2, all the cheques which were issued by the said Company, which were drawn on Bank of India, Nariman Point Branch were undated when given to the Respondent No.2. There is nothing on record to show that either the Applicant or any of the co-accused, ever wrote any letter or writing to the Respondent No.2 for inserting the date on any of the said cheques and for presenting the same to the bank, for encashment. The Respondent No.2 has not produced any documentary evidence or  material before Learned Magistrate to substantiate that the Respondent No. 2 was either Authorised or empowered by any of the Accused  to insert the date of 6th August, 2003 on the said cheques.

(g) It is submitted that since the Applicant has validly and lawfully resigned as a Director of the said Company w.e.f 28th  March, 2003 and as the said Company has duly intimated and put on record the factum of resignation of Applicant before the Registar of Company, Bombay by submitting a prescribed Form No.32, provided under Companies Act, 1956, the Applicant is not liable or responsible for being prosecuted, for the alleged offence. From the perusal and reading of the certified copy of Form No.32 issued to the Applicant by the Registrar of Company, Maharashtra, Bombay, it is abundantly clear that the Applicant has ceased to be the Director of the said Company w.e.f 28TH March, 2003.

(h) It is significant to note that in the entire Complaint, the Respondent No.2 has not disclosed or submitted before the Learned Magistrate about the date, month or year in which the aforesaid 6 undated cheques were received by the Respondent No.2 from the said Company. The Respondent No.2 has deliberately and willfully suppressed from the Learned Magistrate the date, month or year in which the aforesaid 6 undated cheques were received by the Respondent No.2. It has never been the case of the Respondent No.2 in the entire Complaint that the aforesaid 6 undated cheques were received by the Respondent No.2, at the time when the Applicant was one of the Directors of the said Company. There is nothing on record to show that the Applicant is concerned in any manner with the issuance or delivery of the aforesaid cheques to the respondent No.2. 

(i) In the absence of any document, to substantiate the averments made by the Respondent No.2 in Para 2 of the Complaint, the Learned Magistrate ought not to have taken Cognizance of the alleged offence against the Applicant and issued any process against the Applicant especially when the Applicant vide his letter/ reply dated 5th September, 2003 addressed to the Advocate for the Respondent No.2  had put on record and intimated about his resignation as a Director of the Said Company since 28th March, 2003.

9. In the Circumstance, the Applicant files this Application U/Art. 227 of the Constitution of India and U/S 482 of Criminal Procedure Code and submits that for the reasons aforesaid and for the following amongst other grounds which are without prejudice to each other, the proceeding against the Applicant in C.C.No.1281/S/2003 pending on the file of the Learned Metropolitan Magistrate, 33rd Court, Ballard Pier, Mumbai be quashed and the Complaint in the said case be dismissed.
10. The Applicant states that since the charge in respect of an offence U/S 138 of Negotiable Instrument Act is summons triable in nature, the Applicant has no other alternate and efficacious legal remedy  to seek his exoneration of the alleged charge, save and except to approach this Hon’ble Court in its Jurisdication U/Art 227 of Constitution of India r/w Sec. 482 of Criminal Procedure Code. The Applicant has no alternate legal remedy to approach the Court of Learned Magistrate for seeking the recall order issuing Process as Chap. XX of Criminal Procedure Code does not authorized or empowered the Learned Magistrate to recall the order issuing process.

11. The. The Applicant  has not filed any other application or petition previously, for the reliefs claimed hereunder, before this Hon’ble Court or before the Hon’ble Supreme Court of India.

12. The Applicant has affixed the fixed Court fees of Rs.                      for the purpose of jurisdiction.

13. 
The Applicant, therefore, prays :

    (a)   A Rule be issued

(b) By issuing an appropriate writ, order or direction under Article 227 of Constitution of India and U/S 482 of Criminal Procedure Code, the proceedings against the Applicant in C.C.No.1281/S/2003 pending before the Learned Metropolitan Magistrate, 33rd Court, be quashed and the Complaint in the said case be dismissed.
( c). 
Pending the hearing and final disposal of the Petition, further proceedings of C.C.No.1281/S/2003  pending on the file the Learned Metropolitan Magistrate, 33rd Court, Ballard Pier, Bombay U/S. 138 of Negotiable Instrument Act, may be stayed.
(d). 
Pass interim and ad-interim  reliefs in terms of prayer (b) above, pending the admission of above application.

(e). Pass such other and further orders as may be deemed just, proper and reasonable.

Dated this 11th day of October, 2004.

ADVOCATE FOR APPLICANT                                                           APPLICANT

V E R I F I  C A T I O N

 I Dilip P Selarka, the Applicant above named do hereby solemnly declared and state that the contents of  the paragraph nos.          are true to my own knowledge, the contents of paragraphs no.            are my legal submission and the contents of paragraphs no.13 are my humble prayer which I believe to be true.

Solemnly declared at Mumbai )

                                                                                        BEFORE ME,

this             day of October, 04 )

 Explained and identified by me

ADVOCATE FOR THE APPLICANT
IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IT ITS CRIMINAL APPELLANT  JURISDICATION

CRIMINAL APPLICATION NO.                          OF 2004

                                                         DISTRICT BOMBAY
DILIP P. SELARKA                                                           …………. APPLICANT

              Versus

1. STATE OF MAHARASHTRA

2. M/S.SHAMBHULAL  A. SHAH & CO.         ................RESPONDENTS

                                          S Y N O P S I S
I. LIST OF DATES AND EVENTS
	NO.
	DATE
	EVENTS

	1.
	28/03/2003
	The Applicant resigned as a Director of M/s.Ohm Packagings Pvt. Ltd., a Company Registered under the provisions of Indian Companies Act, 1956. 



	2.
	06/08/2003
	The Respondent No.2 presented 4 cheques, all dated 6/8/2003 drawn on Bank of India, Nariman Point Branch, Mumbai issued by M/s. Ohm Packagings Pvt. Ltd.( which were signed by Bharat C. Parekh, accused No.4), which were returned unpaid on 9th August, 2003 with the remarks “Not Arranged For”.



	3.
	20/08/2003
	The Respondent No.2, through its advocate sent a notice U/S 138 (b) of Negotiable Instrument Act to the said Company, the applicant and 2 others, demanding interalia therein the payment of aforesaid 4 cheques.



	4.


	05/09/2003
	The Applicant sent a reply to the Advocate for the Respondent No.2 and put on record / intimated  that the Applicant has ceased to be the Director of M/s. Ohm Packagings Pvt. Ltd. w.e.f. 28th March, 2003. The Applicant further replied that in view of his resignation the Applicant was not incharge of and responsible for conducting the business of the said Ohm Packagings Pvt. Ltd.



	5.
	September, 03
	The Respondent No. 2 filed  a private complaint in the Court of Learned Metropolitan Magistrate, 33rd Court, Ballard Piear against M/s.Ohm Packgings Pvt. Ltd., the Applicant and 2 others for the alleged offence under Sec. 138 of N.I. Act vide C.C.No.1281/S/2003.




II .POINTS TO BE URGED

A. Whether a Director in a Company incorporated under the provisions of Indian Companies Act, 1956, after tendering his resignation ( which is duly forwarded by the said Company to the Registrar of Companies, Maharashtra, Bombay in the form of Form No.32 ), can be said to be incharge of and responsible for the dishonour of a cheque issued by such Company, so as to be liable to be prosecuted for an offence U/S 138 of Negotiable Instrument Act.

B. Whether a Payee of a Cheque, drawn by a Company incorporated under the provisions of Companies Act, 1956, is entitled to prosecute a Director of such Company, in respect of dishonour of such cheque, for an offence U/S 138 of N.I. Act, inspite of having been intimated by such Director about his resignation as a Director of such Company. 

   III       LIST OF ACTS RELIED UPON BY THE APPLICANT
1. Criminal Procedure Code

2. Negotiable Instrument Act

3. Any other Act as may be found necessary

  IV      JUDGEMENTS TO BE CITED :
1. Pandurang Camotion Samcolcar 

                    Versus

      Suresh Prabhakar Prabhu & Ors, 2001 (S) Bom. C.R. 857

2. Dushyant D. Aryaria

                                Versus

                 Wall Street Finance Ltd. 2001 (S) Bom. CR.180

3. D. B. Mehta & Others

                             Versus

                  Ramesh Rikhavdas Shah & others 2004 ALL MR (Cri) 2072

4. Saumil Dilip Mehta

                            Versus

                 State of Maharashtra & Others 2002 (II) LJ 175

5. Kusum A. Bardeskar

                  Versus

  Babulal Tarachand Shah 1998(4) L.J. 654
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	Synopsis
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	List of Documents

Exhibits A

Copy of the Criminal Complaint No.1281/S/2003 filed by the Respondent No.2 before Learned Metropolitan Magistrate, 33rd Court, Ballard Pier, Bombay

Exhibit B

Copy of the letter dated 5th September 2004 addressed by the Applicant to the Advocate for the Respondent No.2

Exhibit C

Copy of Form No. 32 in respect of the Resignation of the Applicant forwarded to Registrar of Companies, Bombay by M/s.Ohm Packagings Pvt. Ltd.
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