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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

DISCRICT BOMBAY
CRIMINAL WRIT PETITION NO.                OF 2009
IN THE MATTER OF ARTICLE 227 OF THE CONSTITUTION OF INDIA



AND

IN THE MATTER OF SEC. 482 OF CR.P.C.



AND

IN THE MATTER OF SECTION 202 OF CR.P.C.

                             AND

IN THE MATTER OF SEC. 138 OF THE NEGOTIABLE INSTRUMENTS ACT



AND

IN THE MATTER OF ORDER DATED 
12.01.2009 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 33rd COURT, BALLARD PIER, MUMBAI, BELOW EX.1 IN C.C. NO.11417/SS/2008 
MR.RADHESHAYAM AGARWAL
Age :        years, Occupation : Business
Having his address at:

40, Sumadhur Society, Near Ocean Park,
Nehru Nagar Char Rasta,

Satellite, Ahmedabad, Gujarat


…
PETITIONER
 (ORIGINAL ACCUSED NO.2)


V/S.

1)
STATE OF MAHARASHTRA

2)
ICICI Bank Limited


Having its Corporate Office at:


ICICI Bank Towers,

Bandra-Kurla Complex,

Bandra (E), Mumbai 400 051

…
RESPONDENTS
To,

THE HON’BLE THE CHIEF JUSTICE

AND THE OTHER HON’BLE PUISNE

JUDGES OF THE HIGH COURT OF

JUDICATURE AT BOMBAY

THE HUMBLE PETITION OF THE PETITIONER (ORIGINAL ACCUSED NO.2) ABOVE NAMED UNDER ARTICLE 227 OF THE CONSTITUTION OF INDIA R/W. SEC. 482 OF CR.P.C. FOR QUASHING AND SETTING ASIDE THE ORDER DATED 12.01.2009 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 33rd COURT, BALLARD PIER, MUMBAI, BELOW EX.1  IN C.C. NO.11417/SS/08
MOST RESPECTFULLY SHEWETH:

1)
The Petitioner (Original Accused No.2) is an Indian National domiciled in the State of Gujarat, having his fixed place of residence and business at Ahmedabad, Gujarat.  The Petitioner is a peace loving and law abiding citizen, having no previous criminal antecedents to his discredit.  The Respondent No.2 (Original Complainant) is a banking company incorporated under the provisions of Companies Act 1956 and a scheduled bank within the meaning of the Reserve Bank of India Act, 1934, carrying on the business of banking and finance, having its branches throughout India. 
2)
Pursuant to the private complaint filed by the Respondent No.2, through its Manager, Mr.Deepak Negi, against the Petitioner hereinabove, M/s.Rohan Dyes and Intermediates Ltd. (Original Accused No.1), Mr.Rohan R. Agrawal (Original Accused No.3) and Mr.Dinesh Chowdhary (Original Accused No.4), in the Court of Ld. Metropolitan Magistrate, 33rd Court, Ballard Pier, Mumbai on 07.11.2008 for an offence punishable u/s.138 of Negotiable Instruments Act, the Ld. Magistrate was pleased to take cognizance of the said offence, record the verification statement of the said Mr.Deepak Negi on 18.12.2008 and was thereafter pleased to issue process against the Petitioner and 3 others for the alleged offence on 12.01.2009 vide C.C.No.11417/SS/08.  The alleged offence u/s.138 of Negotiable Instruments Act is non-cognizable and bailable in nature.  Annexed hereto and marked as Exhibit A is the copy of the Complaint filed by the Respondent No.2 in the said C.C.No.11417/SS/08 and verification statement of Mr.Deepak Negi, recorded therein.
3)
The prosecution case in brief, as can be seen from the copy of complaint furnished to the Petitioner is as follows:
a)
The Respondent No.2 is a company incorporated under the provisions of Companies Act 1956 having its Corporate Office at ICICI Bank Towers, Bandra-Kurla Complex, Bandra (E), Mumbai 51.  The Respondent No.2 is a banking company within the meaning of Banking Regulation Act, 1949 and a scheduled bank within the meaning of the Reserve Bank of India Act, 1934.
b)
M/s.Rohan Dyes and Intermediates Ltd. (Original Accused No.1) is a Company incorporated and registered under the provisions of Companies Act 1956, having its factory address at 123, Phase-1, GIDC, Vatva, Ahmedabad, Gujarat.  Mr.Rohan R. Agrawal (Original Accused No.3) and Mr.Dinesh Chowdhary (Original Accused No.4) are the Directors of the said M/s.Rohan Dyes and Intermediates Ltd. (Original Accused No.1). The said M /s.Rohan Dyes and Intermediates Ltd., for the sake of brevity and convenience is hereafter referred as “the said Company”.  The Petitioner is the Chairman & Managing Director of the said Company.  Mr.Rohan R. Agrawal (Original Accused No.3) and Mr.Dinesh Chowdhary (Original Accused No.4) and the Petitioner are in charge and actively involved in the day-to-day business and overall control of the said Company.  

c)
The said Company entered into derivative transactions for hedging their Foreign Exchange Exposure with the Respondent No.2.  In the year 2006 at the request of the said Company, the Respondent No.2 issued Credit Arrangement letters dated 12.12.2006, which was subsequently revised on 13.11.2007 and 16.01.2008, setting out the derivative limits for the said Company.  The said Company duly accepted and executed the said Credit Arrangement letters.  Pursuant to the execution of the said Credit Arrangement letters, the said Company and the Respondent No.2 entered into an International Swaps & Derivative Association (ISDA) Master Agreement dated 17.07.2007 (hereinafter referred to as ISDA Agreement) on the terms and conditions as set out therein.  

d)
That as per the terms of the said ISDA Agreement, it was agreed that, upon demand made by the Respondent No.2 towards the obligations on the part of the said Company, it would deliver such monies or executive such security documents, as set out in the ISDA Agreement, in the form and manner as may be acceptable to the Respondent No.2, to protect the Respondent No.2, from any loss or risk of loss under present or future transactions.  The transactions dated 13.08.2007 (which are hereinafter referred as “the said transactions”) were matured/cancelled and the amounts there under became due and payable by the said Company.  The said Company had furnished fixed deposits in aggregate of Rs.55 lakhs out of which Rs.10 lakhs was refunded back due to decrease in mark to marked position in accordance of the market movements. 
e)
However, the said Company failed to maintain the margin requirements as per the terms of the ISDA Agreement after the said initial payment of Rs.55 lakhs and consequently on the failure of the said Company, the second transaction dated 13.08.2007 was first partially unwound and then terminated on 07.08.2008 ,upon the request of the said Company in order to reduce the extent of credit exposure of the said Company.  Due to partial and final termination, a loss of Rs.4,00,50,425/- in aggregate was crystallized and the Respondent No.2 requested the said Company to make the due payment of the crystallized amount.  The said Company committed default in making the payments in respect of the said transactions, which were matured and unwound in accordance with the terms of the respective confirmation.  That an amount of Rs.3,57,13,343/- (inclusive of interest) had became due and payable to the Respondent No.2 on 16.09.2008. 
f)
That, as per the terms of the said Credit Arrangement letters, the said Company issued 3 cheques, all dated 30.04.2008 and drawn on Ahmadabad Branch of ICICI Bank Ltd. for an amount of Rs.30 lakhs, Rs.30 lakhs and Rs.90 lakhs towards the payment under the said Credit Arrangement provided by the Respondent No.2 to the said Company.

g)
That, despite regular follow-up and repeated request and reminders, the said Company continued the defaults in making payment under the terms of ISDA Agreement.  As per the terms agreed upon between the Respondent No.2 and the said Company, as on 25.09.2008, the Respondent No.2 became entitled to present the aforesaid 3 cheques, which were issued by the said Company as per the terms of Credit Arrangement letters.  The said cheques were signed by Mr.Rohan R. Agrawal (Original Accused No.3) in his capacity as Director and Authorised Signatory for and on behalf of the said Company.   

h)
The said cheques were returned unpaid by the bankers of the said Company with the remark “insufficient balance”.  The Respondent No.2 was intimated by its bankers from its branch at Ahmedabad about the dishonour of the said cheques vide a combined bank memo dated 25.09.2008.

i)
The Respondent No.2 thereafter through its Advocate issued a statutory notice to the Petitioner and others vide a notice dated 11.10.2008 under Regd. Post A.D. calling upon the Petitioner and the said Company to make the payment of the aforesaid dishonoured cheques within 15 days from the receipt of the said notice.  The said notice was duly served upon the Petitioner and others at their respective addresses.  The Respondent No.2 thereafter filed a private complaint against the said Company, Petitioner, Mr.Rohan R. Agrawal and Mr.Dinesh Chowdhary, for an offence u/s.138 of Negotiable Instruments Act on 07.11.2008.

4)
The Petitioner states that on 18.12.2008 the Ld. Magistrate was pleased to examine Mr.Deepak Negi, the Manager of the Respondent No.2 on oath u/s.200 of Cr.P.C. and reduce in writing the substance of such examination.  The said Mr.Deepak Negi in his aforesaid examination on oath (verification statement) never deposed that the Petitioner was in charge of and responsible for conducting the business of the said Company, at the time of commission of alleged offence by the said company.  The Petitioner states that after recording the verification statement of the said Mr.Deepak Negi, without postponing the issuance of process and without conducting any enquiry or directing any investigation u/s.202 of Cr.P.C., the Ld. Magistrate was pleased to issue process against the Petitioner and 3 others for the alleged offence vide C.C.No.11417/SS/08.  Annexed hereto and marked as Exhibit B is the certified copy of the order dated 12.01.2009 passed by the Ld. Magistrate issuing process against the Petitioner & 3 others.
5)
The Petitioner states that since the Petitioner and his co-Accused namely Mr.Rohan R. Agrawal, were shown to be having their address at 40, Sumadhur Society, Near Ocean Park, Nehru Nagar Char Rasta, Satellite, Ahmedabad, Gujarat, the Ld. Magistrate was enjoined in law to postpone the issuance of process and conduct either an enquiry or direct an investigation through Police in terms of Sec.202 of Cr.P.C.  The Petitioner states that instead of conducting any enquiry into the said complaint or directing any investigation to be made by a Police Officer for the purpose of deciding whether or not there were sufficient grounds for proceeding, the Ld. Magistrate proceeded to exercise his jurisdiction u/s.204 of Cr.P.C.,by passing an order on 12.01.2009 for issuing process against the Petitioner and 3 others for the alleged offence.  The Petitioner states that before passing the said order dated 12.01.2009 the Ld. Magistrate has not followed or complied with the mandatory provisions appearing in Sec.202 of Cr.P.C.(which came into force with effect from 23.06.2006), requiring the Ld. Magistrate to conduct an enquiry into the said complaint or to direct an investigation by Police agency in respect of the said Company.  Thus, the Ld. Magistrate proceeded to pass the said order dated 12.01.2009 below Ex.1 in the said C.C.No.11417/SS/08 without complying with the provisions of Sec.202 of Cr.P.C.  

6)
The Petitioner states that in the said complaint, since the Petitioner was shown to be the persons residing at a place, beyond the area in which the Ld. Magistrate exercised his jurisdiction, as per the amended provisions of Sec.202 of Cr.P.C. the Ld. Magistrate was required to postpone the issuance of process against the Petitioner and was further required to enquire into the said complaint  either by himself or by directing an investigation to be made, by the Police Officer or by such other person, as he thought fit, for the purpose of deciding whether or not, there were sufficient grounds for proceeding further with the said case.  The amended provisions of Sec.202 of Cr.P.C. are reproduced in verbatim hereunder, for the quick reference of this Hon’ble Court. 

202 Postponement of issue of process - (1) Any Magistrate, on receipt of a complaint of an offence of which he is authorized to take cognizance or which has been made over to him under section 192, may, if he thinks fit, (and shall, in a case where the accused is residing at a place beyond the area in which he exercise his jurisdiction) postpone the issue of process against the accused, and either inquire into the case himself or direct an investigation to be made by a police officer or by such other person as he thinks fit, for the purpose of deciding whether or not there is sufficient ground for proceeding:

Provided that no such direction for investigation shall be made-

(a)
where it appears to the Magistrate that the offence complained of is triable exclusively by the Court of Sessions; or

(b)
where the complaint has been made by a Court, unless the complainant and the witnesses present (if any) have been examined on oath under section 200.
The Petitioner states that as per the aforesaid amended provisions of Sec.202 of Cr.P.C., it was obligatory upon the Ld. Magistrate to postpone the issuance of process against the Petitioner and hold an enquiry into the said case or direct an investigation to be made by Police Officer or by such other person, for the reasons provided in the said provisions.

7)
Being aggrieved and dissatisfied with the action of the Ld. Magistrate in taking cognizance of the alleged offence and in issuing process against the Petitioner, for an alleged offence, without the compliance of the mandatory provisions of  sec.202 of Cr.P.C., the Petitioner most respectfully approaches this Hon’ble Court in its jurisdiction under Article 227 of the Constitution of India r/w. sec. 482 of Cr.P.C. and prays that the writ of certiorari or any other writ, order or direction in the nature of certiorari be issued calling  for the records and proceedings of C.C.No.11417/SS/08, pending on the file of the Ld. Metropolitan Magistrate, 33rd Court, Ballard, Pier, Mumbai, and after examining the legality, validity, and correctness of the order dated 12.01.2009 (which order for the sake of brevity and convenience is hereafter referred as “the impugned order”), the same be quashed and set aside on following amongst the other grounds. 

G R O U N D S

a)
The Ld. Magistrate erred in law in exercising his jurisdiction u/s.204 of Cr.P.C. and in issuing process against the Petitioner and others, for the alleged offence merely on the basis of reduction in writing of the substance of examination of Mr.Deepak Negi, the Manager of the Respondent No.2.  The Ld. Magistrate ought to have kept in mind, followed and considered the amended provisions of Sec.202 of Cr.P.C, which came into force w.e.f. 23.06.2006, requiring the Ld. Magistrate to postpone the issuance of process and conduct either an enquiry into the said complaint by himself or by  directing an investigation into such complaint through Police Officer, in all the cases where the persons accused of an offence were shown to be residing outside the territorial jurisdiction of the Ld. Magistrate.  A plain reading and bare perusal of the cause title of the complaint would have revealed that the Petitioner and his co-Accused Mr.Rohan R. Agrawal, were shown to be residing at Ahmedabad, Gujarat.  In view of the aforesaid factual position, the Ld. Magistrate ought to have postponed the issuance of process and conducted either an enquiry into the said complaint or directed an investigation through the Police Officer, before passing the impugned order.  The impugned order is therefore passed in contravention of mandatory provisions of Sec.202 of Cr.P.C.  
b)
The Ld. Magistrate ought to have appreciated and seen that in the entire verification statement of the said Mr.Deepak Negi, there was no evidence to reach to subjective satisfaction that the Petitioner was in charge of and responsible for conducting the business of the said Company, at the time of commission of an offence by the said Company.  The said Mr.Deepak Negi, has not adduced any oral or documentary evidence on record during his examination on oath u/s.200 of Cr.P.C. showing the complicity and or involvement of the Petitioner for an alleged offence.  The Ld. Magistrate, therefore, committed a serious error of law in summoning the Petitioner for the alleged offence, only on the bare verification statement of the said Mr.Deepak Negi, without conducting any enquiry or directing any  investigation as per Sec.202 of Cr.P.C.
c)
The Ld. Magistrate ought to have followed and considered the principles laid down by this Hon’ble Court in the case of Rupee Co-op. Bank Ltd. vs. Mrs.Rajul Ketan Rajpopat & ors. in Criminal Writ Petition No.1814/07 decided by this Hon’ble Court on 28.09.2007 (Coram: His Lordship Mr.B.H.Marlapalle), wherein, this Hon’ble Court has held that “the amended scheme of Section 202 of Cr.P.C. mandates that before issuance of process against a person located beyond the territorial jurisdiction of the Magistrate concerned, he shall postpone the issuance of process against the accused and enquire into the case himself”.  In view of the principles laid down by this Hon’ble Court in the aforesaid Criminal Writ Petition, the Ld. Magistrate was bound to postpone the issuance of process against the Petitioner and conduct either an enquiry in to the said complaint by himself or directing an investigation through Police Officer, as per Sec.202 of Cr.P.C.   

d)
The impugned order is vitiated on account of non observance of the amended provisions of Sec.202 of Cr.P.C.  Since the Petitioner and his co-Accused were shown to be the residents of Ahmedabad, the Ld. Magistrate could have exercised his jurisdiction u/s.204 of Cr.P.C. only after the conclusion of an enquiry or an investigation in terms of Sec.202 of Cr.P.C.  Since no such enquiry or investigation had been ordered by the Ld. Magistrate before the passing of impugned order and since the impugned order has been passed only on the basis of verification statement of the said Mr.Deepak Negi, the Petitioner was not liable to be summoned and proceeded with the alleged offence.
e)
Inspite of there being no evidence given by the Respondent No.2 in his verification statement dated 18.12.2008 with regard to the vicarious liability of the Petitioner for the offence committed by the said Company, the Ld. Magistrate erred in law in observing in the impugned order that the Petitioner was stated to be a person being in charge of day-to-day business of the said Company.  The entire observations made by the Ld. Magistrate in the impugned order with regard to the Petitioner being in charge of the day-to-day business of the said Company are not substantiated by the said Mr.Deepak Negi, in his aforesaid verification statement.

f)
The Ld. Magistrate has not assigned any reasons or grounds either for doing away or dispensing with an enquiry or an investigation in terms of Sec.202 of Cr.P.C. while passing the impugned order.  In any event, it was not permissible to the Ld. Magistrate either to do away or dispense with an enquiry or an investigation u/s.202 of Cr.P.C. since the said provisions being mandatory in nature were liable to be observed in its letter and spirit before the passing of impugned order.
8)
The Petitioner craves leave to add, amend, alter or modify the    grounds urged hereinabove.

9)
The Petitioner states that as there exists a grave error apparent on the face of record and gross illegality in the matter of taking cognizance of the alleged offence by the Ld. Magistrate, this is a fit and proper case to exercise the jurisdiction of this Hon’ble Court under Article 227 of the Constitution of India r/w. sec. 482 of Cr.P.C. to quash and set aside the impugned order, in order to prevent the abuse of process and to secure the ends of justice.

10)
The Petitioners states that since the trial of the said case not has yet commenced and as the Petitioner has no other alternate and efficacious legal remedy for challenging the aforesaid action of the Ld. Magistrate in taking cognizance of the alleged offence, it is just proper and reasonable to issue writ of certiorari or any other writ, order or direction in the nature of certiorari for quashing and setting aside the impugned order.

11)
The Petitioner states that since the Ld. Magistrate has already explained the particulars of offence to the Petitioner and fixed the said case for recording evidence of the Respondent no 2, it is just, proper and reasonable to stay the further proceedings of the said case, pending the hearing and final disposal of the present writ petition.

12)
The Petitioner has approached this Hon’ble Court, for the reliefs prayed hereunder, at the earliest possible opportunity and before the commencement of Trial of said case.  There is no delay or latches on the part of the Petitioner in filing the present writ petition.

The Petitioners therefore most respectfully pray that this Hon’ble Court be pleased to:


a)
Issue rule in the above petition.

b)
Issue writ of certiorari or any other writ, order or direction in the nature of certiorari, for quashing and setting aside the order dated 12.01.2009 passed by the Ld. Metropolitan Magistrate, 33rd Court, Ballard Pier, Mumbai in C.C. No.11417/SS/08.  

c)
Stay the further proceedings of C.C. No.11417/SS/08 pending on the file of the Ld. Metropolitan Magistrate, 33rd Court, Ballard Pier, Mumbai, till the hearing and final disposal of the present petition. 

d)
Pass such other and further orders as may be deemed just proper and reasonable.

Dated this         day of December, 2009
Mumbai






PETITIONER

ADVOCATE FOR PETITIONER

V E R I F I C A T I O N

I, RADHESHAYAM AGARWAL, the Petitioner above named, do hereby solemnly declare and state that the contents of the paragraph nos 1 to --- are true to my own knowledge, the contents of paragraphs nos -- to ---- are my legal submissions, which I believe to be true and correct.  
Solemnly declared at Mumbai
on this     day of December, 2009              
Before me,
Identified and explained by me
ADVOCATE FOR THE PETITIONER

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

                                                                 DISCRICT BOMBAY           

CRIMINAL WRIT PETITION NO.                        OF 2009
MR.RADHESHAYAM AGARWAL

…
PETITIONER
 (ORIGINAL ACCUSED NO.2)


V/S.

1)
STATE OF MAHARASHTRA

2)
ICICI Bank Limited


…
RESPONDENTS
I N D E X

	SL.NO.
	PARTICULARS
	PAGE NO.
	EXH.

	1
	Synopsis 
	
	

	2
	Criminal Writ Petition 
	
	

	3
	Copy of the Complaint filed by the Respondent No.2 in C.C.No.11417/SS/08, verification statement of Mr.Deepak Negi, recorded therein.
	
	A

	4
	Certified copy of the order dated 12.01.2009 passed by the Ld. Magistrate issuing process against the Petitioner & 3 others.
	
	B


Dated this      day of December 2009
Mumbai




ADVOCATE FOR THE PETITIONER

 are my humble prayer which I believe to be true.

Solemnly declared at Mumbai  

                                                                      BEFORE ME,

Dated this             day of 

March, 2009
   Explained and identified by me

ADVOCATE FOR THE PETITIONER
