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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

DISCRICT BOMBAY
CRIMINAL WRIT PETITION NO.                OF 2009
IN THE MATTER OF ARTICLE 227 OF THE CONSTITUTION OF INDIA



AND

IN THE MATTER OF SEC. 482 OF CR.P.C.



AND
IN THE MATTER OF SEC. 138 OF THE NEGOTIABLE INSTRUMENTS ACT



AND

IN THE MATTER OF ORDER DATED 02.06.2006 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 14th COURT, GIRGAUM, MUMBAI, BELOW EX.1 IN C.C. NO. 44/SS/06 
1)
SHRI MANNALAL KHANDELWAL


Age :          years, Occupation : Business


Having his address at:


1, Vaikunth, Lallubhai Park Road,


Andheri (W), Mumbai 400 058

2)
SHRI RAJENDRA KHANDELWAL


Age :         years, Occupation : Business


Having his address at:


201, Windermere, North Avenue,


Santacruz (W), Mumbai


…
PETITIONERS
V/S.

1)
STATE OF MAHARASHTRA

2)
INDUSIND BANK LTD. 

Having its Corporate Office at:

IndusInd House, 425, 

Dr.Dadasaheb Bhadkamkar 

Marg, Mumbai 400 004


…
RESPONDENTS

TO,

THE HON’BLE THE CHIEF JUSTICE
AND THE OTHER HON’BLE PUISNE JUDGES

OF THE HIGH COURT OF JUDICATURE

AT BOMBAY
THE HUMBLE PETITION OF THE PETITIONERS (ORIGINAL ACCUSED NOS.2 & 4) ABOVE NAMED UNDER ARTICLE 227 OF THE CONSTITUTION OF INDIA R/W. SEC. 482 OF CR.P.C. FOR QUASHING THE PROCEEDINGS OF C.C.NO.44/SS/06 PENDING ON THE FILE OF THE LD. METROPOLITAN MAGISTRATE, 14TH COURT, GIRGAUM, MUMBAI 
MOST RESPECTFULLY SHEWETH :

1) The Petitioners (Original Accused Nos.2 & 4) are Indian national domiciled in the State of Maharashtra having their fixed place of residence and business at Mumbai.  The Petitioners are peace loving and law abiding citizens having no previous criminal antecedents to their discredit.  The Respondent No.2 (Original Complainant) is a banking company engaged in the business of banking and finance having its branches at various places in India.
2)
Pursuant to the private complaint filed by the Respondent No.2 on 12.05.2006 through its Manager, Mr.Farhad Habib Jiwani, in the Court of Ld. Metropolitan Magistrate, 14th Court, Girgaum, Mumbai, for an alleged offence u/s. 138 of Negotiable Instruments Act, against the Petitioners, M/s.Viral Filaments Ltd. (Original Accused No.1) and Mr.Krishna Kumar Khandelwal (Original Accused No.3), the Ld. Magistrate was pleased to take cognizance of the alleged offence and issued process against the Petitioners and others on 02.06.2006 vide C.C.No.44/SS/06.  Annexed hereto and marked as Exhibit A is the certified copy of the complaint in C.C.No.44/SS/06, verification statement dated 02.06.2006 recorded therein and the order dated 02.06.2006 passed thereon.  The Petitioners state that the offence u/s. 138 of Negotiable Instruments Act is non-cognizable, bailable and summary triable in nature.
3)
The Petitioners state that the trial of the said case has not yet commenced as the particulars of offence have not been explained to the Petitioners.  The Petitioners are duly represented by their Advocate in the said case.
4)
The prosecution case in brief as can be seen from the copy of complaint furnished to the Petitioners is as follows:
a)
The Respondent No.2 is a banking company within the meaning of Banking Regulation Act 1949 having its Registered Office at 2401, Gen. Thimmayya Road, Pune and one of the branches at the address mentioned in the cause title.  The Respondent No.2 operates throughout India and in the course of its banking business introduces various schemes of loans for the benefit of its customers.
b)
The Respondent No.2 had filed recovery proceedings before the Hon’ble Debt Recovery Tribunal at Mumbai vide OA No. 1249 of 2000 and the same was decreed on 28.10.2002.  The said M/s.Viral Filaments Ltd. vide its letter dated 30.08.2005 approached the Respondent No.2 for a compromise settlement of the outstanding dues.  The Respondent No.2 vide its letter dated 19.10.2005 conveyed its approval to the said M/s.Viral Filaments Ltd. for one time settlement/compromise towards full and final settlement.  The said letter dated 19.10.2005 written by the Respondent No.2 was duly accepted by the said M/s.Viral Filaments Ltd. and others.

c)
The Respondent No.2 received only Rs.10 lakhs from the said M/s.Viral Filaments Ltd. in October 2005 and post dated cheques dated 29.11.2005 for Rs.41 lakhs which were dishonoured.  The said M/s.Viral Filaments Ltd. vide its letter dated 10.12.2005 requested the Respondent No.2 for time till 31.01.2006 to repay the outstanding dues.  Since the said M/s.Viral Filaments Ltd. failed to repay the dues of the Respondent No.2, the Respondent No.2 vide its letter dated 27.01.2006 informed M/s.Viral Filaments Ltd. that if the payment was not received by 31.01.2006 the Respondent No.2 would be forced to revoke the one time settlement.   
d)
In discharge of the aforesaid one time settlement/compromise, Shri Krishna Kumar Khandelwal (Original Accused No.3) issued 2 cheques bearing nos.593805 dated 28.02.2006 for Rs.5 lakhs and 593806 dated 20.03.2006 for Rs.31 lakhs both drawn on Andheri (W) Branch of Oriental Bank of Commerce in favour of the Respondent No.2.  The Respondent No.2 presented the aforesaid 2 cheques for realization, which were returned unpaid by a memo dated 23.03.2006 with the reasons “funds insufficient”.  

e)
That upon the return of the aforesaid 2 cheques the Respondent No.2 issued a demand legal notice dated 06.04.2006 (dispatched under Regd. Post A.D. on 08.04.2006) which was allegedly received by the said M/s.Viral Filaments Ltd. and others.  That inspite of receiving the said demand notice the said M/s.Viral Filaments Ltd. failed and neglected to settle the amount even after the expiry of 15 days from the date of receipt of the said notice.  The Respondent No.2 thereafter filed a private complaint against the Petitioners, M/s.Viral Filaments Ltd. and Shri Krishna Kumar Khandelwal, before the Ld. Metropolitan Magistrate, 14th Court, Girgum, Mumbai, on 12.05.2006.    

5)
The Petitioners state that as per the provisions, regulating the trial of a private complaint, provided in Chapter XV of the Code of Criminal Procedure, upon the receipt of complaint in the said case, the Ld. Magistrate was required to examine the said Mr.Farhad Habib Jiwani, on oath and reduce in writing the substance of his examination, as per Sec.200 of Cr.P.C.  The Petitioners state that the provisions appearing in Sec.200 of Cr.P.C., stipulating the examination of the person filing private complaint before the Ld. Magistrate and reducing in writing the substance of such examination are mandatory and important in nature, since its object is to find out the existence or otherwise of the sufficient grounds, for proceeding further with such complaint.  
6)
The Petitioners state that instead of examining the said Mr.Farhad Habib Jiwani, on oath and reducing into writing the substance of his examination, in accordance with the aforesaid provisions of Sec.200 of Cr.P.C., the Ld. Magistrate permitted the Respondent No.2 to file a pre-typed statement titled as “Verification Statement” of the said Mr.Farhad Habib Jiwani, on 02.06.2006.  The Petitioners state that after accepting the said verification statements which had been pre-typed by the Respondent No.2, the Ld. Magistrate proceeded to pas following order on the reverse thereof.

O R D E R

Perused complaint and verification statement.  Perused original documents.  Offence under sec. 138 of N.I. Act is disclosed.  So issue process against the accused.  Issue summons to the accused, returnable on 15/09/2006.
Sd/-

   (P.J.SHAH)
Metropolitan Magistrate,

2/6/2006



      14th Court, Girgaon, Mumbai

7)
The Petitioners state that the Ld. Magistrate was pleased to accept the said pre-typed verification statement of Mr.Farhad Habib Jiwani, which was filed in the Court by the Respondent No.2 on 02.06.2006.  The Respondent No.2 has filed the said verification statement in the itemized format mentioning certain particulars vide serial no. 1 to serial no. 7, in the said verification statement.  
8)
The Petitioners state that by accepting the aforesaid pre-typed verification statement of the said Mr.Farhad Habib Jiwani on 02.06.2006 the Ld. Magistrate was pleased to take cognizance of the alleged offence and issued process against the Petitioners and others u/s. 138 of Negotiable Instruments Act on 02.06.2006.
9)
The Petitioners state that without examining the said Mr.Farhad Habib Jiwani on oath and without reducing the substance of his examination into writing the Ld. Magistrate passed the impugned order and summoned the Petitioners and others to face the trial of the alleged offence.  The Petitioners state that since the Ld. Magistrate has not examined the said Mr.Farhad Habib Jiwani on oath nor reduced into writing the substance of such examination, no cognizance of the alleged offence could have been taken against the Petitioners by the Ld. Magistrate.

10)
Without prejudice to whatever submitted hereinabove, the Petitioners further state that the cheques which were referred and relied upon by the Respondent No.2 in para 7 of the complaint and in column no.1 of the so-called verification statement (whose zerox copies were duly filed by the Respondent No.2 along with the complaint) were drawn upon a personal and or individual bank account of the said Shri Krishna Kumar Khandelwal.  A bare perusal of the zerox copies of the said cheques, forming the part of complaint in the said case would reveal that none of the aforesaid cheques were drawn or issued on a bank account maintained by the said M/s.Viral Filaments Ltd.  Thus, the Respondent No.2 could not have invoked the provisions of Sec.141 of Negotiable Instruments Acct in respect of dishonour of aforesaid cheques so as to render the Petitioners vicariously liable for any offence committed by the said M/s.Viral Filaments Ltd.  The Petitioners state that since none of the aforesaid 2 cheques were drawn by a bank account maintained by the said M/s.Viral Filaments Ltd., there was no question of the Petitioners being vicariously liable for the dishonour of the said cheques, which were apparently drawn and issued by the said Shri Krishna Kumar Khandelwal from his individual bank account.
11)
Being aggrieved and dissatisfied with the action of the Ld. Magistrate in taking cognizance of the alleged offence against the Petitioners on the basis of pre-typed verification statement of the said Mr.Farhad Habib Jiwani and in respect of the said cheques having not been drawn on a bank account maintained by the said M/s.Viral Filaments Ltd., the Petitioners most respectfully approaches this Hon’ble Court in its jurisdiction under Article 227 of the Constitution of India r/w. sec. 482 of Cr.P.C. and pray that the writ of certiorari or any other writ, order or direction in the nature of certiorari be issued and the order dated 02.06.2006 passed by the Ld. Metropolitan Magistrate, 14th Court, Girgaum, Mumbai, below Ex.1 in C.C.No.44/SS/06 (which order for the sake of brevity and convenience is hereafter referred as the impugned order), the same be quashed and set aside on following amongst the other grounds.
G R O U N D S
a)
The Ld. Magistrate erred in law in taking cognizance of the alleged offence and issuing process against the Petitioners for the alleged offence, inspite of the said Mr.Farhad Habib Jiwani having not been examined on oath nor the substance of such examination being reduced into writing, in accordance with the provisions of Sec.200 of Cr.P.C.  The Ld. Magistrate ought to have appreciated and kept in mind that the object of such examination of the said Mr.Farhad Habib Jiwani, envisaged u/s.200 of Cr.P.C. was to ascertain, the existence or otherwise of sufficient grounds against the Petitioners for proceeding further with the said case.  The Ld. Magistrate therefore committed a serious error of law in abdicating his judicial function, to examine on oath the said Mr.Farhad Habib Jiwani and thereafter reduce into writing the substance of his examination, as per the mandatory provisions of Sec.200 of Cr.P.C.

b)
The Ld. Magistrate ought to have appreciated and seen that the examination on oath of the said Mr.Farhad Habib Jiwani and reducing into writing the substance of his examination in terms of Sec.200 of Cr.P.C. was not an empty formality.  The Ld. Magistrate ought to have appreciated and seen that such examination, which is popularly known as verification of the complainant was aimed at finding out, whether the facts pleaded by the said Mr.Farhad Habib Jiwani in the complaint were true or not.  The Ld. Magistrate ought to have kept in mind that unless the alleged offence was disclosed from the substance of examination of the said Mr.Farhad Habib Jiwani, the impugned order could not have been passed only on the basis of averments appearing in the complaint.  The Respondent No.2 was bound to examine the said Mr.Farhad Habib Jiwani on oath and satisfy the Ld. Magistrate as to how the alleged offence had been committed and how the Petitioners were liable to be prosecuted for the alleged offence.  Since the Ld. Magistrate did not reduce into writing the substance of examination of the said Mr.Farhad Habib Jiwani nor the Ld. Magistrate examined the said person on oath, the impugned order is vitiated on account of non-observance of the provisions of Sec.200 of Cr.P.C.  

c)
The Ld. Magistrate ought to have appreciated, followed and considered the principles laid down by the Hon’ble Supreme Court in the case of Nirmaljit Singh Hoon vs. State of West Bengal reported in 1973 (3) SCC pg. 753, wherein, the Hon’ble Supreme Court was pleased to emphasize that “the object of examination of the complainant envisaged u/s. 200 of Cr.P.C. was to ascertain whether there was an prima facie case against the person accused of the offence in the complaint and to prevent the issue of process on a complaint which is either false or vexatious or intended only to harass such a person”.   

d)
The Ld. Magistrate ought to have kept in mind and followed the principles laid down by this Hon’ble Court in the case of Captain Lance Irwin Lobo vs. Ismail D’Souza, reported in 2007 All M.R.(Cri) pg.623 wherein, this Hon’ble Court was also pleased to emphasize and direct that “16……… The recording of the statement on oath of the complainant under Section 200 Cr.P.C. is not an empty formality.  Commonly it is nicknamed as verification.  To verify means to establish the truth.  In other words, verification is done in order to ascertain as to what is pleaded by the complainant is true or not.  It is with a view to separate chaff from the grain as many a times complaints do contain unfounded allegations and it is the duty of the Court to ensure that what is stated in the complaint is also stated by the complainant on oath and it is only then that based on such statement that process can be issued.  The corollary of this would be that unless offences are disclosed from the statement on oath, no process can be issued only based on averments in the complaint.  The complainant is bound to make a statement on oath as to how the offence was committed and how the accused persons are responsible therefore.  After the statement on oath is recorded, a Magistrate is required to apply his judicial mind to the facts of the case and the law applicable thereto and find out what offence/s is made out, notwithstanding that the other party at that stage is unrepresented”.
e)
That recently, this Hon’ble Court (Coram: His Lordship Mr. Justice A. S. Oka) in the case of Amarnath Baijnath Gupta & anr. vs Mohini Organics Pvt. Ltd. & anr. reported in 2009 All M.R. (Cri) pg. 184 has reiterated the aforesaid well settled principles and held that ‘it is the obligation of the Magistrate to examine the complainant which means that the Magistrate is obliged to put questions to the complainant for eliciting the truth from him.  The said provision enjoins a judicial duty to be performed by the Judicial Magistrate which requires an application of judicial mind.  The waid work of recording the statement cannot be done mechanically by simply filling details such as the date of cheque name of the bank, date of intimation of dishonour of the cheques etc. in a format which is already kept ready”. 

f)
The jurisdiction vested in the Ld. Magistrate for passing the impugned against the Petitioner could have been exercised, only if the said Mr.Farhad Habib Jiwani was examined on oath by the Ld. Magistrate and only if such examination of the said Mr.Farhad Habib Jiwani was reduced in writing in accordance with the provision of Sec.200 of Cr.P.C. The Ld. Magistrate had no jurisdiction or powers to accept the pre-typed verification statement of the said Mr.Farhad Habib Jiwani, which appears to have been filed by the Respondent No.2 on 02.06.2006.  

g)
A bare perusal of the pre-typed order verification statement would also reveal that the Ld. Magistrate has never examined the said Mr.Farhad Habib Jiwani on oath nor reduced into writing the substance of such examination and instead permitted the Respondent No.2 to file a pre-typed verification statement of the said Mr.Farhad Habib Jiwani.  The entire action of the Ld. Magistrate in taking cognizance of the alleged offence, on the basis of so-called verification statement is illegal, improper and contrary to the scheme governing the trial of offences, on the basis of private complaint, as provided in Chapter XV of Code of Criminal Procedure.

h)
The Ld. Magistrate ought to have carefully perused and seen the zerox copies of the cheques annexed by the Respondent No.2 along with its complaint in the said case, which clearly reveal that none of the said cheques were drawn or issued on a bank account maintained by M/s.Viral Filaments Ltd. with the said Oriental Bank of Commerce, Andheri (W) Branch, Mumbai.  A bare perusal of the zerox copies of the said cheques would reveal that none of the aforesaid cheques bore the rubber stamp or name of M/s.Viral Filaments Ltd. below the signature appearing on the said cheques.  A plain reading and bare perusal of the said cheques would reveal that the same are issued by an individual person on a bank account maintained by such individual person with his bankers.  Since the said cheques are not shown to have been drawn on a bank account maintained by the said M/s.Viral Filaments Ltd., the Petitioners could not have been held vicariously liable for an alleged offence by invoking the provisions of Sec.141 of Negotiable Instruments Act.
i)
The Ld. Magistrate ought to have appreciated and seen that the Respondent No.2 could not have invoked the provisions of Sec.141 of Negotiable Instruments Act against the Petitioners in respect of the dishonour of the said cheques since the said cheques were not drawn on any bank account maintained by M/s.Viral Filaments Ltd of which the Petitioners are alleged to be the Directors.

j)
There are reasonable grounds to believe that the Ld. Magistrate has not perused, seen or appreciated the aforesaid cheques in their proper perspective while taking cognizance of the alleged offence and while issuing process against the Petitioners.  The Petitioners are not shown to have been concerned with the issuance and or dishonour of the said cheques.
k)
The Ld. Magistrate ought to have appreciated and seen that it was never the case of the Respondent No.2 that the said cheques or either of them were signed by the Petitioners hereinabove.  Admittedly, none of the aforesaid cheques bore the signature of either of the Petitioners.  Neither in the complaint nor in the so-called verification statement the Respondent No.2 made any averments to show that the alleged cheques had been signed by either of the Petitioners.  In view of the aforesaid factual position, the Ld. Magistrate could not have taken cognizance of the alleged offence against the Petitioners and passed the impugned order. 


l)
The Ld. Magistrate ought to have appreciated and seen that though the said Mr.Farhad Habib Jiwani, claimed himself to be the Manager of Bombay Office of the Respondent No.2 in the body of complaint, the said Mr.Farhad Habib Jiwani in his verification statement merely described himself as an authorized representative of the Respondent No.2.  There is apparent discrepancy with regard to the designation of the said Mr.Farhad Habib Jiwani appearing in the body of complaint as well as in the so-called verification statement dated 02.06.2006.
m)
A plain reading and bare perusal of the so-called verification statement would reveal that the contents thereof are nothing but the pre-typed columns from sl.no.1 to 7 prepared by the Respondent No.2 and submitted to the Court of Ld. Magistrate as if it was an examination of the said Mr.Farhad Habib Jiwani in terms of Sec.200 of Cr.P.C.  The so-called verification statement of Mr.Farhad Habib Jiwani cannot by any stretch of imagination be termed as his examination on oath u/s. 200 of Cr.P.C. so as to enable the Ld. Magistrate to take cognizance of the alleged offence.
n)
Further, a bare perusal of the said verification statement would reveal that the typing fronts of the so-called verification statement do not correspond or tally with the typing fonts of the impugned order, though both the aforesaid documents appeared to have been prepared on same day i.e. 02.06.2006.  From the difference in typing fonts and its size appearing in the so-called verification statement and in the impugned order it is very much apparent that the Respondent No.2 itself has pre-typed the so-called verification statement on its computer and submitted the same to the Court of Ld. Magistrate as if it was an act of Ld. Magistrate for examining the said Mr.Farhad Habib Jiwani on oath u/s. 200 of Cr.P.C.
12)
The Petitioners crave leave to add, amend, alter or modify the grounds urged hereinabove.

13)
The Petitioners state that against the impugned order the Petitioners had preferred a Criminal Revision Application (Stamp No.5761 of 2007) before the Hon’ble Sessions Court for Greater Bombay along with a separate application for condonation of delay in filing the said revision application.  However, on 10.12.2008 the Hon’ble Sessions Court was pleased to dismiss the said application for condonation of delay in filing revision application and consequently dismissed the main criminal revision application on the point of limitation.  Annexed hereto and marked as Exhibit B is the certified copy of the order dated 10.12.2008 passed by the Hon’ble Sessions Court Bombay in M.A.No.1605 of 2007 (Stamp No.5761 of 2007).  The Petitioners have therefore no other alternate or efficacious legal remedy save and except to approach this Hon’ble Court in its jurisdiction under Article 227 of the Constitution of India r/w. sec. 482 of Cr.P.C. for challenging the aforesaid action of the Ld. Magistrate.
14)
The Petitioners have not filed any other petition or application previously before this Hon’ble Court for the reliefs claimed herein under 

15)
The Petitioners therefore most respectfully pray that this Hon’ble Court be pleased to:


a)
Issue rule in the above petition.

b)
Issue writ of certiorari or any other writ, order or direction in the nature of certiorari, for quashing and setting aside the order dated 02.06.2006 passed by the Ld. Metropolitan Magistrate, 14th Court, Girgaum, Mumbai, below Ex.1 in C.C. No.44/SS/06.  

c)
Stay the further proceedings of C.C. No.44/SS/06 pending on the file of the Ld. Metropolitan Magistrate, 14th Court, Girgaum, Mumbai, till the hearing and final disposal of the present petition. 

d)
Pass such other and further orders as may be deemed just proper and reasonable.

Dated this            day of

April, 2009
Mumbai






PETITIONERS
        PRAVINA J KANANI
ADVOCATE FOR PETITIONERS
V E R I F I C A T I O N

I, Rajendra Kumar Khandelwal, Age :      years, the Petitioner No.2 above named do hereby solemnly declared and state that the contents of the paragraph nos. …… to …… are true to my own knowledge, the contents of paragraphs nos. …… to …… are my legal submission and the contents of paragraph no.15 are my humble prayer which I believe to be true.
Solemnly declared at Mumbai












BEFORE ME,

Dated this         day of

April, 2009

Explained and identified by me

           PRAVINA J KANANI
ADVOCATE FOR THE PETITIONERS
 IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

                                                    DISCRICT BOMBAY            

CRIMINAL WRIT PETITION NO.                        OF 2009

1)
SHRI MANNALAL KHANDELWAL

2)
SHRI RAJENDRA KHANDELWAL
…
PETITIONERS

V/S.

1)
STATE OF MAHARASHTRA

2)
INDUSIND BANK LTD.

…
RESPONDENTS

I N D E X

	SL.NO.

	PARTICULARS
	PAGE NO.
	EXHIBIT

	1.
	Criminal Writ Petition
	
	

	2.
	Certified copy of the complaint in C.C.No.44/SS/06, verification statement dated 02.06.2006 recorded therein and the order dated 02.06.2006 passed thereon.
	
	A

	3.
	Certified copy of the order dated 10.12.2008 passed by the Hon’ble Sessions Court Bombay in M.A.No.1605 of 2007 (Stamp No.5761 of 2007)
	
	B


Dated this       day of

April 2009

Mumbai
       ADVOCATE FOR THE PETITIONERS
IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

                                                    DISCRICT BOMBAY            

CRIMINAL WRIT PETITION NO.                        OF 2009

1)
SHRI MANNALAL KHANDELWAL

2)
SHRI RAJENDRA KHANDELWAL
…
PETITIONERS

V/S.

1)
STATE OF MAHARASHTRA

2)
INDUSIND BANK LTD.


…
RESPONDENTS
                                          S Y N O P S I S
I. LIST OF DATES AND EVENTS

	SL.NO.
	DATE
	EVENTS

	1.
	12.05.2006
	The Respondent No.2 through its Manager, Mr.Farhad Habib Jiwani filed a private complaint in the Court of Ld. Metropolitan Magistrate, 14th Court, Girgaum, Mumbai, for an alleged offence u/s. 138 of Negotiable Instruments Act, against the Petitioners, M/s.Viral Filaments Ltd. (Original Accused No.1) and Mr.Krishna Kumar Khandelwal (Original Accused No.3). 

	2.
	02.06.2006
	That instead of examining the said Mr.Farhad Habib Jiwani on oath and reduce into writing the substance of his examination in accordance with the provisions of Sec.200 of Cr.P.C., the Ld. Magistrate permitted the Respondent No.2 to file a pre-typed statement titled as “Verification Statement” of the said Mr.Farhad Habib Jiwani on 02.06.2006, which also contained at the foot thereof an already pre-typed order as follows:  

O R D E R

Perused complaint and verification statement.  Perused original documents.  Offence under sec. 138 of N.I. Act is disclosed.  So issue process against the accused.  Issue summons to the accused, returnable on 15/09/2006.


	
	
	As per the provisions regulating the trial of a private complaint, provided in Chapter XV of the CRPC, upon receipt of the complaint in the said case, the Ld. Magistrate was required to examine the said Complainant, on oath and reduce in writing the substance of his examination, as per Sec.200 of Cr.P.C.  That the provisions appearing in Sec.200 of Cr.P.C. stipulating the examination of the person filing private complaint before the Ld. Magistrate are mandatory and important in nature since its object is to find out the existence or otherwise of the sufficient grounds, for proceeding further with such complaint

As per the amended provisions of section 202 of CRPC, the Ld. Magistrate was required to postpone the issuance of process as the Accused resided beyond the jurisdiction of the Ld. Magistrate.

That without following the mandatory provisions of section 200 and 202 of CRPC, Learned Magistrate was pleased to issue process against the Petitioner.

Hence the Petition


II . POINTS TO BE URGED
At the time of argument 

III)
LIST OF ACTS RELIED UPON BY THE APPLICANT
1. Criminal Procedure Code

2. Evidence Act.
3. Negotiable Instrument Act.

4. Any other Act as may be found necessary

IV      JUDGEMENTS TO BE CITED :

At the time of argument


Dated this          day of

April, 2009
Mumbai


       ADVOCATE FOR THE PETITIONERS
