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Introduction 

This case deals with Section 8, 7, 10-14 of Preventive Detention Act, 1950. And Validity of Article 13, 19 to 22 and 32 of Constitution of India in relation to the law relating to preventive detention infringes Fundamental Right as to freedom of movement. 

Main facts of the case

The petitioner who was detained under the Preventive Detention Act, 1950 applied under Article 32 of the Constitution for a writ of habeas corpus and for his release from detention, on the ground that the said Act contravened the provisions of Article 13, 19, 21 and 22 of the Constitution and was consequently ultra rites and that his detention was therefore illegal.
Legal issue considered

1. Whether Article 19 (5) subject to judicial review as to reasonableness.

2. Whether words enunciated under Article 21 that “law” and “procedure establish by law” includes rules the natural justice.  

3. What is the scope of Article 19 and Right of free movement, Right to personal liberty, nature and incidents of it?  

Petitioner’s contention

Learned counsel for the petitioner contends that the impugned Act does not comply with even the bare requirements of Article 22 (4) to (7). It is pointed out that Section 3 of the Act does not lay down any objective test but leaves it to the authority to define and say whether a particular person comes within the legislative heads. In other words, it is contended that Parliament has not legislated at all but has delegated its legislative powers to the executive authorities.

It is next urged that section 12 of the Act does not comply with the requirements of clause (7) of article 22 for two reasons, namely-- (i) that clause (7) contemplates a law prescribing the circumstances under which, and the class or classes of cases in which, a person may be detained for a period longer than three months and then another law thereafter providing for preventive detention for a period longer than three months; and (ii) that under clause (7) Parliament must prescribe both the circumstances under which, and the class or classes of cases in which, a person may be detained for a period longer than three months. 

Observation of the Supreme Court

Finally, an objection is taken that section 14 of the impugned Act takes away or abridges the right of the detenu to move this Court by appropriate proceedings. Both clauses (1) and (2) of article 32 speak of enforcement of rights conferred by Part III. The right to move this Court is given to a person not for the sake of moving only but for moving the Court for the enforcement of some rights conferred by Part III and this Court has been given power to issue directions or orders or writs for the enforcement of any of such rights. In order, therefore, to attract the application of article 32, the person applying must first satisfy that he has got a right under Part III which has to be enforced under article 32. Under article 22 (5) the authority making the order of detention is enjoined, as soon as may be, to communicate to the detenu the grounds on which that order has been made. This provision has some purpose, namely, that the disclosure of the grounds will afford the detenu the opportunity of making a representation against the order.

Supposing the authority does not give any grounds at all as distinct from facts referred to in Clause (6). Surely, the detenu loses a fundamental right because he is prevented from making a representation against the order of detention. Suppose the authority hands over to the detenu a piece of paper with some scribbling on it which does not amount to any ground at all for detention. Then also the detenu can legitimately complain that his right has been infringed. He can then come to the Court to get redress under article 32, but he cannot show to the Court the piece of paper with the scribbling on it under section 14 of the Act and the Court cannot judge whether he has actually got the grounds which he is entitled to under article 22 (5).

In. such a case the detenu may well complain that both his substantive right under article 22 (5)' as well as his right to constitutional remedies under article 32 have been in- fringed. He can complain of infringement of his remedial rights under article 32, because he cannot show that there has been an infringement of his substantive right under article 22 (5). It appears to me, therefore, that section 14 of the Act in so far as it prevents the detenu from disclosing to the Court the grounds communicated to him is not in conformity with Part III of the Constitution and is, therefore, void under article 13 (2). That section, however, is clearly severable and cannot affect the whole Act.

On this question the views of Meredith C.J. and Das J. of Patna in Criminal Miscellaneous No. 124 of 1950 (Lalit Kumar Barman v. The State) and the majority of the learned Judges of the Calcutta High Court in Full Bench Case No. 1 of 1950 (Kshitindra Narayan v. The Chief Secretary) appear to be correct and sound.

For the reasons I have given above, in my opinion, the impugned Act is a valid law except as to Section 14 in so far as it prevents the grounds being disclosed to the Court. The petitioner before us does not complain that he has not got proper grounds. Further, the period of his detention under the impugned Act 334 has not gone beyond three months and, in the circumstances, this application should, in my opinion, stand dismissed.

Petition dismissed.
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