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Introduction 


This is an appeal made against the judgment of the Kerala High Court. Article 324 and Section 115 of the Evidence Act is in question. Apex Court held voting by mechanical process is not empowered under the ‘Act’ and ‘Rules’.

Main facts of the case


The appellant i.e. A.C. Jose was a candidate for election to “no. 70 Parur assembly constituency in Kerala but was not elected six candidates contested the said election which was held on 19th May, 1982 out of whom the first respondent (Sivan Pillai) who was a candidate of the communist party of India and the appellant were the two principal contestants. The result of the election was announced on 20th May, 1982 in which the first respondent was declared elected having secured 30,450 votes as against 30,327 votes secured by the appellant. Thus the first respondent secured by 123 more votes than the appellant. Of these 30,450 votes 11,268 were cast manually according to the conventional method provided in the Conduct of Election Rules, 1961 (for short ‘rules’) made under the Representation of the People Act, 1951 “for short the ‘Act’) and 19,182 votes were cast by means of election machines. This was done in pursuance of the direction issued by the Election Commissioner of India (for short the ‘commission’). The votes by the mechanical process were cast in 50 out of the 84 polling stations. 


The appellant contended that the votes casted by the electronic machines are violative of the legal and constitutional provisions.

Legal issue considered

1. Whether the Election Commission is empowered under article 324 of the constitution to arrange the voting of mechanical process. 
2. Whether the voting by electronic machines were violative of legal and constitutional provisions.

3. What is the position of Section 115 estoppels, evidence act, 1872?

Appellant’s contention


The counsel for the appellant contended that article 324 is conditioned by the rules made by the central government for the conduct of all elections.


Section 59 of the Act and rule 49 of the rules nowhere provides for voting by mechanical process.


Further added that Section 59 of the Act uses the words ballot in such manner as may be prescribed which means prescribed by the rules made under the Act and also ballot doesn’t include voting by mechanical process. 

Respondent’s contention


The learned counsel for the respondents contended that article 324 was code in itself and the plain language of it, gives full powers and authority to the commission to give any direction in connection with the conduct of elections.


Further added that the word ‘ballot’ is wide enough to include the mechanical process and therefore the direction of the commission falls squarely within the four corners of both Section 59 and rule 49.

Decision of the Trail Court


The Trial Court upheld the validity of voting by machine and held that the respondent was duly elected to the assembly seat. 

Decision of the High Court

Appellant preferred an appeal to the High Court. The High Court also upheld the validity of voting by electronic machine by giving emphasis on article 324, 327, 328 and 329 of the constitution.


Hence, this appeal came before Supreme Court by the appellant. The main grievance of the appellant was that the voting by mechanical process was not permissible either under the Act or under the rules. 

Observation of the Supreme Court

The Supreme Court held that article 324 would operate only in areas left unoccupied by legislation, ever if the widest possible connotation is given to the language of article 324. 


Further the Supreme Court held that on a proper and detailed analysis of Section 59 of the article and rule 49 of the ‘Rules’ and other relevant rules it is clear that the Act by framing the rules completely excluded the mechanical process and the word ‘ballot’ in its strict sense would not include voting by the use of voting machines.


Hence the order of the commission directing casting of ballot by machines is some of the polling stations were without jurisdiction.


Answering the contention of the respondents that the appellant would be estopped from challenging the mechanical process because he did not oppose the introduction of this process although he was present in the meeting personally or through his agent. The court held that while considering a constitutional or statutory provision there can be no estoppel against a statute and whether or not the appellant agreed a statute and whether or not the appellant agreed or participated in the meeting which was held before introduction of the voting machines. If such a process is not permissible / authorized by law he can’t be estopped from challenging the same.


Finally, the Apex Court clarified the legal and constitutional position as regards to conduct of elections which are as follows:-

a. Where there is no parliamentary legislation or rule made under the said legislation, the commission is free to pass any orders in respect of the conduct of elections.

b. Where there is an Act and express rules made there under, it is not open to the commission to override the Act or the Rule and pass orders in direct disobedience to the mandate contained in the Act or the Rules.

c. Where the Act or the Rules are silent, the commission has plenary powers under article 324 to give any direction in respect of the conduct of election.

Result 


The Supreme Court allowed the appeal setting aside the election of the respondent, with respect 50 voting stations where the voting machines were used. The court accepted the re polling in these 50 polling stations. This decision doesn’t touch or disturb the result so the votes secured in the other polling stations which was done in accordance with law. Viz .the use of ballot papers.

Appeal allowed with no costs. 
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