IN THE COURT OF SESSION BOMBAY

AT MUMBAI

CRIMINAL APPEAL NO. _____OF 2009

(U/s 374(3) of Cr. P.C.)

Between:-

1. 

XYZ PVT. LTD.
 

)


)


2. 
BMI  aged 69 yrs.   



)
3. 
MSI aged 63 yrs.    



)

All having address at
  
   
)

Mumbai 400 055

 

)
..Appellants

.

   
    


)        (Orig. Accused)

V/s.

1. 
State of Maharashtra
  
   
) 

2. 
VJS



        

)  


 

Having address at Flat No.   

)





  

)







)      ..Respondents





  
  
)(Orig. Complainant)

In the matter of Section 374(3)

Of Criminal Procedure Code

And

In the matter of Judgment & order

Dated ______ passed by ____ Court

Andheri in Case No. ____/SS/2007

 U/s 138 of N.I. Act.

MAY IT PLEASE YOUR HONOR

I. This Petition is filed on behalf of the Appellants against the Judgment and order dated ________ passed by ___ Court, _______ in case no. ___________, u/s 138 of Negotiable Instruments Act convicting the Appellant no.1 to pay a fine of Rs.5,10,000/- and Appellant no.2 & 3 to undergo Rigorous Imprisonment for a term of one year and also to pay a fine of Rs.5,10,000/- each and in default to undergo imprisonment for a period of three months more.

II. The Appellants are aggrieved by the Judgment and order passed by the Learned Trial Judge and therefore prefers this Appeal on the following among other grounds:-

G R O U N D S

CHEQUE NOT DRAWN IN DISCHARGE OF LEGALLY ENFORCEABLE DEBT

1. the Learned trial Judge, having in Para 4 of his order correctly stated that the defense taken by the accused is that, on the dates on which the cheques were issued, the liability was not enforceable and therefore, no offence is constituted; failed to adjudicate on the said defense; as such on this ground itself the impugned order is liable to be quashed and set aside;

2. the learned trial Judge in para 10 of his order has contradicted para 4 of his order and wrongly recorded that. “According to the ld. Defence counsel the existence of debt is not proved as on the date of issuance of the cheque”.

3. That the learned judge has erred, in not adjudicating the disputed facts & question of Law with regard to enforceability of the debt, but has focused only on admitted facts;

4. That the learned judge ought to have appreciated that provisions of s.138 of Negotiable instruments are attracted only in respect of a cheque drawn or received in discharge or satisfaction of a legally enforceable debt or liability;

5. That the learned judge ought to have appreciated that a debt or liability repayable on demand  becomes liable for discharge or satisfaction only after the demand for repayment;

6. That the learned judge failed to appreciate that a debt or liability would become enforceable only on or after the demand for repayment;

7. That the learned judge ought to have appreciated that a cheque drawn or received before the demand for repayment is not a cheque drawn in discharge or satisfaction of Legally enforceable debt or liability;

8. That the learned judge ought to have appreciated that in the present case as per the material on record the demand for repayment was made by a letter dated 20th February 2007 delivered to the Appellant on 4/4/2007, in other words the demand for repayment was made on 4th April 2007.

9. That the learned judge ought to have appreciated that in the present case as per the material on record the impugned cheques were drawn or received in October 2006 i.e. prior to 20th February 2007;

10. Thus the learned judge in the present case committed a grave error by holding that a cheque drawn prior to the date of demand for repayment was drawn or received in discharge of a legally enforceable debt or liability;

11. the Learned trial Judge has in Para 6 of his order erroneously concluded that except the version that the loan was repayable on a date to be mutually agreed upon there is no other evidence from the side of the accused;

12. the Learned trial Judge not only failed to appreciate that Ex.12 produced by the Respondent is the defense of the accused but also failed to take into account the evidence tendered by Appellant  no. 3 that the loan was repayable on  the financial condition of Appellant no.1 improving;

13. the learned trial judge has wrongly recorded in Para 19 that the stand of the Appellant is that loan is not repayable;

TIME BARRED DEBT

14. the Learned trial Judge ought to have held that the Loan of Rs.5,75,000/- which was advanced on 3.5.2002, Loan of Rs.1,45,000/-which was advanced on 17/5/2002, Loan of Rs.5,00,000/- which was advanced on 17/10/2002 and Loan of Rs.6,00,000/- which was advanced on 25/11/2003 were all time barred by Article 21 of the Law of Limitation AS ON 27.4.2007;

15. the Learned trial Judge ought to have held that provisions of s.138 of the NI act is not applicable in case of dishonor of cheques allegedly issued in discharge of time barred debt;

STATUS OF ACCUSED NO.2 

16. the Learned trial Judge  in Para 7 of his order  has erroneously recorded that, the ld. Defense counsel argued that the status of the accused no.2 would be reflected from the Memorandum of Association and balance sheet of accused no.1. company;

17. the Learned trial Judge ought  to have appreciated that, it was the prosecution witness who had stated that Memorandum of Association and the Balance Sheet of accused no.1 are the documents on the basis of which the prosecution says that the accused no.2 is in-charge of and responsible for day to day affairs of the accused no.1;

18. the Learned trial Judge failed to appreciate that the defense has only argued that  the contents of the Memorandum of Association and the Balance Sheet relied upon by the Respondent was not proved in accordance with the provisions of the Evidence Act;

19. the Learned trial Judge  misinterpreted the argument of the Defense and erroneously concluded that the Appellant cannot ask the complainant to choose a particular type of evidence;

20. the Learned trial Judge ought to have appreciated that despite the Ld. Trial Judge permitting the Respondent to produce Xerox copies of the Balance sheet the Respondent failed to produce the same;

21. the Learned trial Judge committed a grave error by concluding that Appellant no.2 was responsible towards the affairs of the Appellant no.1 merely because Appellant no.2 was an authorized signatory, or was a promoter Director at the time of incorporation in the year 1981 or was drawing remuneration;

22. the Learned trial Judge failed to appreciate that the prosecution was required to prove that Appellant no.2 was in-charge of and was responsible for the conduct of the day to day business of Appellant no.1 when the offence is alleged to have been committed i.e. on 25.5.2007;

23. The Learned trial Judge ought to have appreciated that PW1 (the original complainant), has categorically stated “I had never met the accused no 2. at any point of time in respect with the transaction. It is true that I had never seen her conducting the business of the company…” & PW2 also, who seems to have dealt in the entire matter has also never mentioned any where that he has dealt with Accused no 2 at any point in time. In fact he says that Acc no 2 is In charge of and is responsible for day to day affairs of the accused no 1 based on the Memorandum of Association & the Balance sheet of the accused no 1. Hence the Learned trial judge committed a grave error by concluding that accused no 2 was responsible for the day to day affairs of the company without there being any material on record;

24.
The learned judge ought to have appreciated that the Accused no 2 was not responsible for the day to day affair of the company when in her 313 statement she has categorically Stated that she always signed the cheques under the Instructions of Accused no.3. 

25. The learned judge erroneously by surmise and conjecture concluded “The person who is not responsible for the conduct of the business and the affairs of the company cannot be authorised to sign the cheques and the balance sheets”.

26. The Learned judge ought to have appreciated that the issue before the court was whether accused no. 2 was responsible for the day-to-day affairs of the conduct of the business & not whether accused no 2 was responsible person.

APPELLANT DENIED REASONABLE OPPORTUNITY

27. That the learned judge denied reasonable opportunity to the Appellant for producing Balance Sheet and Profit & Loss Account as Defense Exhibit on the ground that the Appellant in his 313 statement had not mentioned that he desires to produce the same;

28. That the learned judge denied reasonable opportunity to the Appellant for producing Balance sheet and Profit & Loss Account as Defense Exhibit despite the fact that the Appellant had not adopted any dilatory tactics by seeking any adjournment prior to the said date;

29. That the learned judge has erroneously drawn adverse inference against the Appellant on the ground that the Appellant has not responded to the notice u/s 66 of the Indian Evidence act given by the Respondent;

30. the Learned trial Judge ought to have appreciated that Memorandum of Association and Balance sheet being public documents are not documents in respect of which a notice u/s 66 of the Evidence Act could have been given by the Respondent;

31. That the learned judge committed a grave error in drawing adverse inference as above despite the Appellant consenting and the learned magistrate permitting  production of Xerox copies of the said documents by the Respondent; 

REBUTTAL OF PRESUMPTION U/S139 OF NI ACT

32. the Learned trial Judge ought to have appreciated that Exhibit P-10 produced and proved by prosecution witness categorically states that the impugned cheques were Security cheques;

33. the Learned trial Judge having in para 13 probablised that, “the loan appears to have been given on the belief that the amount is secured by obtaining the cheques”  ought to have held that the impugned cheque could not have been issued in discharge of debt;

34. the Learned trial Judge ought to have appreciated that the prosecution themselves in their evidence has never claimed that the impugned cheques were drawn by the Appellant or received by the Respondent in discharge of a Legally enforceable debt or liability;

35. the Learned trial Judge had erroneously interpreted Exhibit p-10 when he in para 13 of his order says, “cheques which were given earlier were security and this letter (p10) does not give an admission that the present cheques which were replaced were towards security” despite the fact that p-10 states that impugned cheques were substituted and replaced on account of change of bankers by the accused;

36. the Learned trial Judge ought to have appreciated that the prosecution evidence that they used the cheques lying with them rebuts the legal presumption u/s 139 NI act that the cheques were received by the prosecution witness in discharge;

37. the Learned trial Judge ought to have appreciated that admission in Exhibit p-10 that the cheques were security cheque rebuts the legal presumption of discharge u/s139 of N.I. act operating in favor of the Respondent;

38. the learned trial Judge ought to have appreciated that the impugned cheques were of Rs.1 lac each all bearing the same date rebuts the legal presumption that the said cheques were drawn in discharge of the debt;

INCONSISTENCIES IN THE JUDGMENT

39. the Learned trial Judge while correctly concluding that no documents in respect of the terms and conditions of the transactions were incorporated between the parties ought to have appreciated that non execution of the document was the special reasons for drawing the impugned security cheques;

40. the Learned trial Judge while correctly concluding in Para 13 that the cheques which were given earlier were security inconsistently  concluded that the substituted cheques were not security cheques despite Exhibit p-10 clearly stating that the substitution was occasioned on account of not operating the bank account i.e. change of banker by the company;

41. the Learned trial Judge has subsequently in para 13 probablised that “the loan appears to have been given on the belief that the amount is secured by obtaining the cheques”; 

42. the Learned trial Judge has contradicted himself, while on the one hand he says that the impugned cheques were not security cheques, on the other hand he says that the loan appears to have been given on the belief that the amount is secured by obtaining the impugned cheques;

43. therefore the findings of the learned trial judge “that the Appellant was estopped u/s 115 of the Evidence Act from taking a stand that the cheques were not towards discharge of liability” is  perverse  as it contradicts his conclusion that the Loan appears to have been given on the security of the cheque;

44.
the Learned trial Judge has displayed official bias by wrongly invoking  s.115 of the evidence act in favor of the Respondent despite the Respondent herself not invoking s.115 of the evidence act;

45.the Learned trial Judge ought to have appreciated that the principles of estoppel has no application in criminal proceedings;

46.That the learned judge ought to have appreciated that “security cheques” drawn by a principal borrower has no intrinsic value but is only a personal bond in the hands of the creditor as to his right to payment;

47.That the learned judge committed a grave error in concluding that a security cheque issued by a principal borrower is in discharge of Legally enforceable debt or liability;

DATE OF DRAWING CHEQUE

48. the conclusion of the learned trial judge that the moment the accused come with a defense that the cheques without date were issued and if there is no written contract as to the repayment of the debt, then natural inference is that the debt was repayable at the sweet choice and will of the Respondent is perverse;

49.
the learned trial judge ought to have appreciated that if the debt was repayable at the sweet choice and will of the Respondent, then the Respondent would have said so in the complaint as well as in the evidence;

50. the learned trial judge ought to have appreciated that if the debt was repayable at the sweet choice and will of the Respondent then the Respondent would not have repeatedly written Ex p-10, Ex p-11 and Ex p-13 to the Appellant demanding payment;

51.the learned trial judge ought to have appreciated that if the debt was repayable at the sweet choice and will of the Respondent then only one cheque for the amount of debt would have been issued to the Respondent and not a number of cheques as in the present case;

52.the inference drawn by the learned trial judge is erroneous and wrong as is evident from the conduct of the respondent in repeatedly writing letters and demanding payment when the respondent was already in possession of the impugned cheques;

53.the learned trial judge ought to have appreciated that Ex p-10 produced and proved by prosecution witness shows that the impugned cheques were drawn prior to 20/2/2007, yet perversely concluded that the legal presumption u/s 118 (b) is attracted;

54.That the learned judge, in accordance with the provisions of s.118 of Negotiable instruments act, ought to have held that cheques were drawn prior to 20th February 2007, despite all the cheques bearing the date as 27th April 2007;

55. the learned trial judge erroneously appears to hold a view that a cheque drawn with reference to a debt or a liability or relating to a debt or liability is in discharge of debt or liability despite overwhelming evidence to the contrary that the cheque was drawn as a security cheques;

CITATIONS

56.the learned trial judge ought to have appreciated that the case of M.S.Naryana Menon V/s State of Kerala was not relied upon by the Appellant as a Ratio but as an Obiter;

57.the learned trial judge ought to have appreciated that as per M.S.Narayana Menon V/s State of Kerala, a cheque can be drawn not only in discharge of a debt or liability but also as a security or for any other purpose;

58.that the learned trial judge ought to have appreciated that when there was evidence of the cheque being drawn as a security then the learned trial judge ought not to have relied upon on the legal presumption u/s 139 of N.I. act.

59.that the learned trial judge ought to have differentiated the case of Balagi Agency Pvt. Ltd. V/s Mr. Vilas Bagi Package Ltd, 2008 ALL M.R.(2230) from the facts and circumstances of the present case;

60.that the learned trial judge ought to have appreciated that in the said case the accused was given notice by the complainant that he would enforce the security and that the accused had failed to respond to the said notice which formed the basis of the conviction;

61.that the learned judge ought to have appreciated that in the present case no notice was given to the Appellant that the Respondent would enforce the security and in the present case, in addition,  the Appellant had by means of Ex-13 informed the Respondent not to deposit the cheques;

[

SENTENCE

62.That the learned judge had imposed a perversely disproportionate, insensitive, grave and harsh maximum  punishment of rigorous imprisonment to the Appellants who are aged 69 & 63 years respectively, 

63.That the learned judge ought to have appreciated that the age of Accused No.3 is mentioned in the Affidavit of evidence, before passing the remark “that there is nothing on record to show that they are senior citizen”;

AWARD OF INTEREST

64.  the learned judge ought to have appreciated that he had imposed a sentence of fine on the Appellant and therefore he could not have awarded interest in accordance with section 117(c) of the NI ACT;

65.
The learned judge ought to have appreciated that in the facts and circumstances of the present case he could not have awarded interest @ 18% in accordance with s.117(c) of the NI Act.

66. the learned trial judge in respect of the status of accused no.2 and date of repayment of debt has recorded a perverse finding, with regard to the impugned cheques being security cheque has recorded contradictory findings and with regard to the issue of enforceability of the debt has omitted to record a finding and on these ground itself the impugned order is liable to be quashed and set aside..

67.
That the judgment & Order passed by the learned magistrate is contrary to law, against the weight of evidence and against the principles of justice, equity and good conscience;

III. The Appellant craves leave to add, alter or amend any of the forgoing grounds.

IV. The Appellant submits that no other Appeal has been filed or is pending in this Hon’ble Court or Hon’ble High Court at Bombay or the Hon’ble Supreme Court of India.

V. The Appellant submits that the Judgment & Order was passed on 22.5.2009 and copy of the same was furnished to the Appellant on 26.5.2009 and therefore this Appeal is within the period of limitation.

VI. The Appellant therefore prays:-

a. that the findings of the learned trial judge, 10th Court, Andheri dated 22/5/2009 passed in case no. 2239/SS/2007 may be kindly reversed and the Appellant be honorably acquitted of the charges leveled against them;

b. that this hon’ble Court be pleased to alter the nature and extent of the sentence;

c. that pending the hearing and final disposal of this appeal the execution of sentence be suspended and the Appellants be released on bail;

d. that such further and other order as the Hon’ble Court may deem fit and proper be passed in the nature and circumstances of the case;

Mumbai

Dated :







(Advocate for the Appellant)

VERIFICATION

I, ____________, aged 63 years, Appellant No.3, Hindu, Indian Inhabitant, above named do hereby on solemn affirmation say and submit that whatever is stated herein above is true and correct and I believe the same to be true.

Solemnly affirmed at Mumbai

this ______day of______2009



  MSI 
(Appellant No.3)
