IN THE HIGH COURT OF JUDICATURE OF ANDHRA PRADESH
AT HYDERABAD

S.A.M.P.No.3229 OF 2005

IN

S.A.No.1593 OF 2005

Between:

Smt. G. Shashikala

…Petitioner/Appellant

AND

Smt. G. Kalawati Bai & 6 others

      …Respondents/Respondents
COUNTER AFFIDAVIT OF 1st RESPONDENT
I, Smt. G. Kalawati Bai, W/o. G. Premchand, aged about 76 years, Occ: Housewife, R/o. 5-3-125 to 5-3-128/1, Hindi Nagar, Goshamahal, Hyderabad, do hereby solemnly affirm and state as follows:

1. I submit that, I am the respondent herein and also in the 1st appeal, plaintiff in the main suit, as such I am well conversant with the facts of the case.
2. In reply to para (1), I submit that, the contents of the affidavit under reply were read over and explained to me in Hindi, having understood the same, I vehemently deny the contents of the affidavit under reply and petitioner is put to strict proof of the same. Para (1) being formal needs no reply.
3. In reply to para (2), I submit that, it is true that I filed a suit for mutation of house bearing Municipal No.5-3-128, situated at Hindi Nagar, Goshamahal, Hyderabad and sought the relief of mutating the name of the plaintiff in the Municipal assessment records. This suit was filed by me before the III Assistant Judge, C.C.C., Hyderabad and the same was transferred to XII Junior Civil Judge cum Principal Rent Controller, C.C.C., Hyderabad on the administrative grounds. I submit that, the Municipal 
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Corporation of Hyderabad without going through the connected record, without following the Municipal laws mutated the name of petitioner herein, questioning the same the suit was filed because it was a blunder committed by a statutory authority and the statutory authority was the necessary party in the eyes of law. Subsequently, the petitioner got herself impleaded as 7th defendant in the suit. It is true that initially the suit resulted in dismissal and an appeal was preferred bearing A.S.No.30 of 99, on the file of XII Addl. Chief Judge, C.C.C., Hyderabad. The 1st Appellant Court remanded the matter back for a fresh disposal on           16-11-01. The suit was decreed on 21-04-03 directing the defendants 1 and 2, who are respondent 2 and 3 herein to mutate the name of this respondent in the Municipal assessment register against the suit schedule property and awarded a cost of Rs.5,000/- against the defendant No.7. The petitioner herein preferred an appeal bearing A.S.No.271 of 03 on the file of IX Addl. Chief Judge, C.C.C., Hyderabad, which also resulted in dismissal on 21-07-05 along with cross appeal bearing A.S.No.462 of 03. The Hon’ble 1st Appellant Court passed a common order by clubbing both the appeals. The short point raised in the cross appeal was that the petitioner herein filed the appeal under Order 41 of C.P.C., which is not maintainable in the eyes of law. The appeal should have been filed under Order 43 of C.P.C., because the suit against which the appeal was filed was on notional basis and the suit was valued by the respondent herein at Rs.1,000/-. This cross appeal was also resulted in dismissal. Aggrieved by the orders passed in this appeal, the petitioner has preferred the present 2nd appeal before this Hon’ble Court. I submit that, the title suit which was pending disposal, bearing O.S.No.1402 of 02 on the file of VI Senior Civil 
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Judge, C.C.C., Hyderabad filed by me got decreed on 21-01-02. Whereas the O.S.No.911 of 95 was allowed on 21-04-03. I submit that, the illegal and arbitrary act of the respondent was questioned in O.S.No.911 of 95 in mutating the name of the petitioner herein without looking into any documents, title of the petitioner. The question of waiting till the disposal of title suit filed by me is not at all required.
4. In reply to para (3), I submit that, the contents of this paragraph are denied by me and petitioner is put to strict proof of the same. The petitioner herein by canvassing about the facts and figures of O.S.No.911 of 95 on the file of XII Junior Civil Judge, C.C.C., Hyderabad and O.S.No.1402 of 92 on the file of VI Senior Civil Judge, C.C.C., Hyderabad is getting confused and making others confused. There is no reason in canvassing the grounds, facts and figures of O.S.No.1402 of 92 on the file of VI Senior Civil Judge, C.C.C., Hyderabad in the present suit. I submit that, the petitioner herein has preferred an appeal aggrieved by the orders dated 21-01-02, passed in O.S.No.1402 of 92 on the file of VI Senior Civil Judge, C.C.C., Hyderabad bearing C.C.C.A.No.40 of 02, along with a C.M.P. bearing No.2648 of 02 for grant of interim orders. Initially, the Hon’ble High Court was pleased to grant a conditional order on 13-02-02 and after compliance of the condition imposed in the order dated 13-02-02 the matter was once again came up for hearing on 11-04-02 and the earlier order was made absolute. Subsequently, I filed the C.M.P.No.14131 of 02 for modification of the orders dated 11-04-02. After hearing both the sides, the Hon’ble High Court on 26-08-02 has modified the orders passed on 11-04-02 and directed the Hon’ble Lower Court to proceed for 
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determination of mesne profits by appointment of Commissioner and submit a report. The C.M.P., was disposed off with this direction. I submit that, the petitioner herein filed a writ petition bearing No.11831 of 92 sought a direction against the M.C.H., that her name should not be removed from the assessment against the suit schedule property. The 2nd writ petition bearing W.P.No.14566 of 96 was filed seeking a direction from the Hon’ble High Court that her roof should not be removed by the M.C.H., put by her over the suit schedule property. Both the writ petitions were disposed off by the Hon’ble High Court with a direction to the Municipal authorities to examine the petitioner’s case purely on its merits without getting influence by any extraneous factors. The M.C.H., was further directed to provide fair and reasonable opportunities to both the parties i.e., myself and the petitioner herein, the Municipal authorities was directed to dispose off the matter as per merits and as per the law. This exercise was directed to be completed within 8 weeks. Accordingly, the M.C.H. directed me to get the title perfected, declared from the competent Civil Court accordingly the O.S.No.1402 of 92 on the file of VI Senior Civil Judge, C.C.C., Hyderabad was filed by me.
5. In reply to para (4), I submit that, at the outset I vehemently deny the contents of this paragraph in toto and petitioner is put to strict proof of the same. I submit that, the petitioner herein is squatting over the property illegally without any right, share, title and interest over the suit schedule property. The title conferred upon her by her vendor is void-ab-initio. The documents, i.e., title deeds suffers from lot of legal irregularities, which cannot be cured or set right. In view of these circumstances, the title of the petitioner is nothing but a dead document. The petitioner is flogging a dead horse.
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6. In reply to para (5), I submit that, no prejudice will be cause to the petitioner if the judgment and decree dated 21-07-05, made in A.S.No.271 of 03 and no harm will cause to the petitioner. The grounds which are canvassed in the second appeal are just proforma grounds which cannot be treated as one under Section 100 of the C.P.C. The grounds cannot be looked into because the appeal does not canvass any substantial question of law. 
7. I submit that, the first ground does not attract the Section 11 of C.P.C., for the simple reason that O.S.No.1402 of 92 was filed for the relief of declaration of title, recovery of possession and for the past and future mesne profits. This suit is totally on a different footing, the parties to this suit are the petitioner and her husband, the previous owner of the suit schedule property Mr. Ranvir Singh is also party to the suit, after his death his legal heirs are contesting the suit. The O.S.911 of 95 was filed, sought the relief of mutating the name of the plaintiff in the Municipal assessment records. In this suit, parties are the petitioner, M.C.H. and the previous owner, after his death his legal heirs were brought on record. The doctrine of resjudicata is not attracted as canvassed by the petitioner in the light of the fact canvassed by me. The definition resjudicata is entirely different from the reason assigned in the first ground shown as the substantial question of law.
8. The second and sixth substantial questions of law cannot be looked into because the stay which was granted earlier in C.C.C.A.40 of 02 stands modified on   26-08-02 by the Hon’ble High Court. In fact, at present there is no stay.
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9. The third substantial question of law cannot be treated as a substantial question of law because the stay granted in C.C.C.A.40 of 02 does not restrained or debarred the Lower Courts from deciding the merits of both the suits because the stay stands modified on 26-08-02.

10. The fourth and fifth substantial questions of laws also cannot be considered on the simple ground that the evidence of my husband can be considered because my husband is my G.P.A., and he has deposed before this Hon’ble Court whatever facts which were in his knowledge. I executed the G.P.A., in favour of my husband because I being in old age of 76 years, suffering from heart ailments and arthritis and at the same time I am not keeping sound health and the doctors are constantly advising me to take complete bed rest. In view of these circumstances, the evidence of my husband can be accepted. 
11. I submit that, in view of the facts and circumstances canvassed by me, the second appeal is not at all maintainable in the eyes of law and deserves a dismissal in limini. The interim orders which were obtained by misrepresenting the facts of the case has to be set aside by this Hon’ble Court.
12. I submit that, both the Trial Court and the 1st Appellant Court judgments are based on the concurrent finding of facts. This litigation is going on from last 12 years, being a senior citizen, I request this Hon’ble Court to dispose off the litigation and cases as soon as possible.
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It is therefore prayed that this Hon’ble Court may be pleased to vacate the interim orders dated 06-01-06, granted by this Hon’ble Court in S.A.M.P.No.3229 of 05 in S.A.No.1593 of 05 and pass such other and further orders as are just and necessary in the circumstances of the case.
Solemnly affirm, sworn and 

signed before me on this 

13th day of February 2006 

at Hyderabad.





DEPONENT

Identified by:
Mohammed Shakeel
Before me,

Advocate / Hyderabad.

VERIFICATION

I, Smt. G. Kalawati Bai, petitioner herein do hereby state that the contents of Para 1 to 11 are true and correct, to the best of my knowledge and belief hence they stand verified on this 13th day of  February 2006 at Hyderabad.

Date: 13-02-2006





DEPONENT




Place: Hyderabad

IN THE HIGH COURT OF JUDICATURE OF ANDHRA PRADESH

AT HYDERABAD

S.A.M.P.No. 


OF 2006

IN

S.A.M.P.No.3229 OF 2005

IN

S.A.No.1593 OF 2005

Between:

Smt. G. Kalawati Bai, W/o. G. Premchand,

aged about 69 years, Occ: Housewife,

R/o.5-3-125 to 128/1, Hindi Nagar, Goshamahal,

Hyderabad.
…Petitioner/Respondent
AND

1. 
Smt. G. Shashikala, W/o. G. Rajender Kumar,

aged about 45 years, Occ: Teacher,

R/o.5-3-128/4, Hindi Nagar, Goshamahal,

Hyderabad.

2.
The Commissioner &  Special Officer,

Tank Bund, Hyderabad.

3.
The Deputy Commissioner,


M.C.H. Circle No.VI, Abids, Hyderabad.

4.
Ranvir Singh, S/o. Balmukund Singh


(died per LRs)

5.
Smt. Chandrakanta, W/o. late Ranvir Singh,


aged about 48 years, Occ: Business,

6.
Balvir Singh, S/o. late Ranvir Singh,

aged about 28 years, Occ: Business,

7.
Laxman Singh, S/o. Ranvir Singh,


aged about 24 years, Occ: Business,


(R-5 to R-7 are all R/o.5-9-1057, Gunfoundry, Hyderabad)

      …Respondents/Respondents
PETITION FILED UNDER SEC. 151 OF C.P.C.
For the facts set out and reasons mentioned in the accompanying affidavit it is therefore prayed that this Hon’ble Court may be pleased to vacate the interim orders dated 06-01-06, granted by this Hon’ble Court in S.A.M.P.No.3229 of 05 in S.A.No.1593 of 05 and pass such other and further orders as are just and necessary in the circumstances of the case.
Date: 13-02-2006

                                         (Mohammed  Shakeel)

Place: Hyderabad                                                     Counsel for Petitioner
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IN THE HIGH COURT OF JUDICATURE OF ANDHARA PRADESH

AT : HYDERABAD.

S.A.No.1593 OF 2005

Between:

Smt. G. SHASHIKALA





… Appellant.

AND

Smt. G.KALAWATHI




… Respondent No.1.

Material Papers filed on behalf of Respondent No.1.
	Sl.
	Date
	DESCRIPTION
	Page No’s.

	1.
	1-12-1992
	Plaint Copy OSNo.1402/92 on the file of the IV SCJ. Between: Smt. G. Kalawathi / G. Shashikala and others
	

	2.
	23-4-1993
	W.S. filed by D1 G. Rajender Kumar in OSNo.1402/92
	

	3.
	23-4-1993
	W.S. filed & D2 Smt. G. Shashikala
	

	4.
	21-1-2002
	Common Judgment on the file of VI SCJ in OSNo.1402/92
	

	5.
	No date
	Copy to appeal (with grounds of appeal) in CCCA 40/2002 filed by D1,D2.
	

	6.
	26-8-2002
	Modified stay order passed by Hon’ble High Court. Hyderbad.
	

	7.
	19-9-1992
	Plaint copy OSNo.1110/92 on the file of the VI S.C.J. CCC. 

Filed by Smt. G. Shashikala plaintiff / against (1) Ranvir Singh (2) Smt. G. Kalawathi a suit for cancellation of Sale Deed Dt.27-6-1992.
	

	8.
	7-7-2005
	Order plaint in IANo.129/2000 in OSNo. 1110/92 by the VI S.C.J.
	

	9.
	7.7.2005
	Decree Copy             ……..do…….
	

	10.
	7.7.2005
	Judgment copy OSNo.1110/92 Suit Dismissed.
	

	11.
	7-7-2005
	Decree Copy OSNo.1110/92 Suit Dismissed.
	

	12.
	17-12-1996
	Copy of Judgment in Writ Petition No.11831/92 and W.P.14566/96 by Hon’ble Justice Nasir.
	


Date: 10-02-2006.

Place: Hyderabad.




Counsel for Respondent No.1.

