RECORDING OF DYING DECLARATION

Paras yadav and others Vs. 
State of Bihar*

Facts

Accused Paras Yadav and two others assaulted Sambhu Yadav at about 8.00 p.m. and gave him Chhura (knife) blow in abdomen.  On hulla (noise)  being raised some public persons and Sub-Inspector of Police, SH. Dinanth Singh reached the spot while he was on patrolling duty.  He recorded the fardbeyan under section 307 IPC., The victim was shifted to hospital where he succumbed to the injuries at night of 8th February, 1983.  The Sessions Court convicted the accused by relying on fardbeyan (Ext. 1) which was treated as dying declaration by the Learned Addl Sessions Judge.  After appreciating the entire evidence on record the High Court has upheld the conviction of the appellants.  Hence, this appeal by special leave is preferred.  

Held

In out view, there is no reason to disbelieve the oral dying declaration and deposed by number of witnesses and as recorded in fardbeyan of deceased Sambhu Yadav.  The fardbeyan was recorded by the Police Sub-Inspector on the scene of occurrence itself, within few minutes of the occurrence of the incident.  Witnesses also rushed to the scene of offence after haring hulla gulla.  The medical evidence as deposed by PW-II also corroborates the prosecution version.  Hence, the Courts below have rightly convicted Paras Yadav for the offence punishable under section 302 IPC.

_______________

*1999 Cr.L.J 1122    

Gulam Hussain Vs State of Delhi*

Facts

In the instant case the Dying Declaration Exhibit PW 22/B was recorded by PW 22 ASI Balwan Singh in the hospital on 14-10-1989 at about 6.30 a.m. after getting an opinion from the Doctor that the injured was fit for statement.  The endorsement of the doctor is recorded as Exhibit PW 22/A.

Legal Issue:  Learned counsel appearing for the appellants submitted that as the statement was recovered by the investigating officer, which was treated as FIR, the same could not be treated as dying declaration and was inadmissible in evidence.  

Held

The submission has no substance because at the time of recording the statement PW 22 Balwan Singh did not possess the capacity of an investigating officer as the investigation had not commenced by then.  Such a statement can be treated as a dying declaration, which is admissible in evidence under section 32 (1) of the Evidence Act.  After critically scanning the statement of PW 22 ASI Balwan Singh and details of Exhibit PW 22.B, we have no hesitation to hold that the aforesaid statement was voluntarily made by the deceased which was reduced to writing and have rightly been treated as dying declaration after the death of the marker.  

________________
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