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Environmental laws
In the Constitution of India it is clearly stated that it is the duty of the state to ‘protect and improve the environment and to safeguard the forests and wildlife of the country’. It imposes a duty on every citizen ‘to protect and improve the natural environment including forests, Lakes Rivers and wildlife’. Reference to the environment has also been made in the Directive Principles of State Policy as well as the Fundamental Rights. The Department of Environment was established in India in 1980 to ensure a healthy environment for the country. This later became the Ministry of Environment and Forests in 1985. 

The constitutional provisions are backed by a number of laws – acts, rules and notifications. The Environment Protection Act of 1986(EPA) came into force soon after the Bhopal Gas Tragedy and is considered an umbrella legislation as it fills many gaps in the existing laws. Thereafter a large number of laws came into existence as the problems began arising e.g. Handling and Management of Hazardous Waste Rules in 1989.

The Environmental law is a new division of law:

Though environmental law appears to e anew creation but it is not a sudden creation. The Government of India appointed committee to recommend the legislative measures and administrative machinery for ensuring environmental protection were as follows: -

To review the existing laws on the subject of environmental protection and recommend legislative measures required for environmental quality.

To review the existing administrative arrangement for the protection of the environment and recommend for improvement.

To recommend appropriate and adequate machinery in Government both at the Central and State levels for improving environmental quality and to maintain the ecological balance.
Many provisions in the constitution relating to improvement in the quality of life had been made since its proclamation in 1950. However, a director reference to environmental protection and improvement was introduced with the constitution (42nd Amendment) Act of 1976.
Environmental Impact Assessment (EIA)

Environmental Impact Assessment (EIA) is out for evaluation of environmental and for incorporation of necessary safeguard for development activities having bearing on environmental quality. The project authorities are required to incorporate a chapter on aspects in their feasibility reports. Thus incorporation of environmental consideration in development process is an important scientific element for protecting the environment, the absence of which in the past caused environmental degradation.

For selected polluted industrial projects which come under the purview of licensing system, a formalized procedure has been evolved so as to ensure that environmental consideration are taken into account right a the site selection stage. Environmental guidelines for setting of industry have been recommended outlining the considerations for site selection, environmental impact assessment and requirements for environmental management during implementation of such projects

The Forty Second Amendment Act

Environmental protection and improvement were explicitly incorporated into the Constitution by the Constitution (Forty Second Amendment) Act of 1976. Article 48A was added to the Directive Principles of State Policy. It declares: “The State shall endeavor to protect and improve the environmental and to safeguard the forests and wildlife of the country.” Article 51A (g) in a new chapter entitled “Fundamental Duties”, imposes a similar responsibility on every citizen “to protect and improve the natural environment including the forests, lakes, rivers, and wildlife, and to have compassion for living creatures…” Although the language in the two articles differ, the difference appear to relate to form rather than to substance, Together, the provisions highlight the national consensus on the importance of environmental protection and improvement.

The Forty-Second amendment also expanded the list of concurrent power in the Constitution. The Amendment introduced a new entry,” population Control and Family Planning,” while “Forests” and “Protection and wild Animals and Birds” were moved from the State list to the Concurrent List. Did these changes give Parliament new powers to legislate on environment matters?

Articles 253 of the Constitution empowers Parliament to make laws implementing India’s international obligations as well as any decision made at an international conference, association or other body.

Article 253 states:” Not withstanding anything in the foregoing provisions of this chapter, Parliament has power to make any law for the whole or any part of the territory of India for implementing any treaty, agreement or convention with any other country or countries or any decision made at any international conference, association or other body.” In view of the broad range of issues addressed by international conferences, treaties and agreements, Article 253 apparently gives Parliaments the power to enact laws on virtually any entry contained in the State List.

Parliament has used its power under Article 253 to enact Air (Prevention and Control of Pollution) Act of 1981 and the Environmental (Protection) Act of 1986. The preambles to both the laws states that these Acts were enacted to implement the decisions reached at the United Nations Conference on the Human Environmental held at Stockholm in 1972. At the Conference, members of the United Nations agreed to work to preserve the world’s natural resources, and called on each country to carry out this goal.

The broad language of Article 253 suggest that in the wake of the Stockholm Conference in 1972, Parliament have the powers to legislate on all matters linked to the preservation of the natural resources. Parliament’s use of Article 253 to enact the Air Act and Environment Act confirms this view. The subject “Forests” and “Preservation of Wild Animals and Birds” relate to natural resources. It appears therefore, that the expansion of concurrent powers by the Forty Second Amendment 1976 only made explicit, powers that Parliament already possessed under Articles 253. 

The environmental law is a new division of law:

Though environmental law appears to e anew creation but it is not a sudden creation. The Government of India appointed committee to recommend the legislative measures and administrative machinery for ensuring environmental protection were as follows: -

To review the existing laws on the subject of environmental protection and recommend legislative measures required for environmental quality.

To review the existing administrative arrangement for the protection of the environment and recommend for improvement.

To recommend appropriate and adequate machinery in Government both at the Central and State levels for improving environmental quality and to maintain the ecological balance.

Many provisions in the constitution relating to improvement in the quality of life had been made since its proclamation in 1950. However, a director reference to environmental protection and improvement was introduced with the constitution (42nd Amendment) Act of 1976.

Environmental Impact Assessment (EIA) is out for evaluation of environmental and for incorporation of necessary safeguard for development activities having bearing on environmental quality. The project authorities are required to incorporate a chapter on aspects in their feasibility reports. Thus incorporation of environmental consideration in development process is an important scientific element for protecting the environment, the absence of which in the past caused environmental degradation. For selected polluted industrial projects which come under the purview of licensing system, a formalised procedure has been evolved so as to ensure that environmental consideration are taken into account right a the site selection stage. Environmental guidelines for setting of industry have been recommended outlining the considerations for site selection, environmental impact assessment and requirements for environmental management during implementation of such projects.

The Statement of Objects and Reason of Environment Protection Act (1986):

Under the Act, the Central Government has been vested with powers of entering and inspecting any place through any person or agency authorised by it. The Act also authorises the Central Government to issue direction for closure, prohibition or regulation of any industry’s operation or process. It also authorises Central Government to stop or regulate the supply of electricity or water or any other service directly without obtaining the court order. (Environment protection Act, 1986).

Local bodies legislation- Laws relating to municipal corporations, municipalities and panchayats-makes a feeble attempt a maintaining a clean environmental by imposing duties and conferring powers on the local bodies. But these provisions remain ineffective instrument of pollution control. Local Bodies Legislation is not the result proper policy towards environmental protection obviously because environmental consciousness is a latter development (Sapru, R.K.1989).

To provide explicit recognition to the pivotal role that environmental conservation must play for sustainable development, the Government of India set up a department of environment in November 1980. Since January 1985, it forms of new ministry of Environment and Forest. An integrated department called ‘department of environment, forest & wild life’ in the ministry of environment forest came in to being with effect from September 25th, 1985.

This is necessary to provide a historical note to show the development, that have taken place in the past two to three decades, to already existing status and the treatment provide to solving the environment problems. I am fully aware of the difficulties involved in providing a comprehensive account of all the development. I have tried to incorporate only the most relevant aspects in this chapter as a backdrop for the development of the thesis.

Indian environmental status chiefly employs a system of criminal sanctions to preserve natural resources and regulate their use. Civil compensations recovered through private citizens’ suits play a peripheral role in the overall regulatory strategy. Pollution charges, fees or other economic approaches to discourage pollution are largely untried. Until recently, the implementation of environmental laws was the exclusively responsibility of specially constituted state agencies, which prosecuted violators in the ordinary criminal courts. Since 1986, enforcement techniques have been strengthened. These laws now permit private prosecutions and, more significantly, empower state agencies to shut down polluting industries or stop their supply of water and power. (Armin Rosencraz 1991)

Following is a list of the environmental legislations that have come into effect:

·  General 
1986 – The Environment (Protection) Act authorizes the central government to protect and improve environmental quality, control and reduce pollution from all sources, and prohibit or restrict the setting and /or operation of any industrial facility on environmental grounds.

1986 – The Environment (Protection) Rules lays down procedures for setting standards of emission or discharge of environmental pollutants.
1989 – Hazardous waste (Management and Handling) Rules objective is to control generation, collection, treatment, import, storage and handling of hazardous waste.

1989 – The Manufacture, Storage and Import of Hazardous Chemical Rules defines the terms used in this context, and sets up an Authority to inspect, once a year, the industrial activity connected with hazardous chemicals and isolated storage facilities. 

1989 – The Manufacture, Use, Import, Export and Storage of hazardous Micro-organisms/ Genetically Engineered Organisms or Cells Rules were introduced with a view to protect the environment, nature and health, in connection with the application of gene technology and micro organisms.
1991 – The Public Liability Insurance Act and Rules and Amendment, 1992 was drawn up to provide for public liability insurance for the purpose of providing immediate relief to the persons affected by accident while handling any hazardous substance.

1995 – National environmental Tribunal Act has been created to award compensation for damages to persons, property and the environment arising from any activity involving hazardous substances.

1997 – The National Environment Appellate Authority Act has been created to hear appeals with respect to restrictions of areas in which classes of industries etc are carried out or prescribed subject to certain safeguards under the EPA (Environment Protection Act).

1998 – Biomedical waste (Management and Handling) Rules is a legal binding on the health care institutions to streamline the process of proper handling of hospital waste such as segregation, disposal, collection and treatment.
 

· Forest and wildlife

1927 – Indian Forest Act and Amendment 1984 is one of the many surviving colonial statutes. It was enacted to ‘consolidate the law related to forest, the transit of forest produce and the duty leviable on timber and other forest produce.

1972 – Wildlife Protection Act, Rules 1973 and Amendment 1991 provides for the protection of birds and animals and for all matters that are connected to it whether it be their habitat or the waterhole or the forest that sustain them.

1980 – The Forest (Conservation) Act and Rules 1981 provides for the protection of and the conservation of the forests. 
 

· Water

1882 – The Easement Act allows private rights to use a resource i.e. groundwater, by viewing it as an attachment to the land. It also states that all surface water belongs to the state and is a state property.

1897– Indian Fisheries Act establishes two sets of penal offences whereby the government can sue any person who uses dynamite or other explosive substance in any way (whether coastal or inland) with intent to catch or destroy any fish or poisons fish in order to kill.

1956 – The River Boards Act enables the states to enroll the Central Government in setting up an Advisory River Board to resolve issues in inter state cooperation.
1970 – Merchant Shipping Act aims to deal with waste arising from ships along the coastal areas within a specified radius.

1974 – The Water (Prevention and Control of Pollution) Act establishes an institutional structure for preventing and abating water pollution. It establishes standards for water quality and effluent. Polluting industries must seek permission to discharge waste into effluent bodies.
The Pollution Control Board (CPCB) was constituted under this act.

1977 – The Water (Prevention and Control of Pollution) Cess Act provides for the levy and collection of cess or fees on water consuming industries and local authorities.

1978 – The Water (Prevention and Control of Pollution) Cess Rules contains the standard definitions and indicate the kind of and location of meters that every consumer of water is required to affix.

1991 – Coastal Regulation Zone Notification puts regulations on various activities, including construction, are regulated. It gives some protection to the backwaters and estuaries.

· Air
1948 – Factories Act and Amendment in 1987 was the first to express concern for the working environment of the workers. The amendment of 1987 has sharpened its environmental focus and expanded its application to hazardous processes.

1981 – Air (Prevention and Control of Pollution) Act provides for the control and abatement of air pollution. It entrusts the power of enforcing this act to the Central Pollution Control Board.

1982 – Air (Prevention and Control of Pollution) Rules defines the procedures of the meetings of the Boards and the powers entrusted on them.

1987 – Air (Prevention and Control of Pollution) Amendment Act empowers the central and state pollution boards to meet with grave emergencies of air pollution.

1988 – Motor Vehicles Act states that all hazardous waste is to be properly packaged, labeled and transported.

 Power of Central Government to take measures to protect and improve environment

1) Subject to the provisions of this Act, the Central Government shall have the power to take all such measures as it deems necessary or expedient for the purpose of protecting and improving the quality of the environment and preventing, controlling and abating environmental pollution.

2) In particular, and without prejudice to the generality of the provisions of sub-section (1), such measures may include measures with respect to all or any of the following matters, namely, -

(i) Co-ordination of actions by the State Governments, officers and other authorities-

(a) Under this Act, or the rules made there under; or

(b) Under any other law for the time being in force which is  

      relatable to the objects of this Act;

        

(ii) Planning and execution of a nation-wide programme for the prevention, control and abatement of environmental pollution;

        

(iii) Laying down standards for the quality of environment in its various aspects;

        

(iv) Laying down standards for emission or discharge of environmental pollutants from various sources whatsoever:

        

PROVIDED that different standards for emission or discharge may be laid down under this clause from different sources having regard to the quality or composition of the emission or discharge of environmental pollutants from such sources;

        

(v) Restriction of areas in which any industries, operations or processes or class of industries, operations or processes shall not be carried out or shall be carried out subject to certain safeguards;

        

(vi) Laying down procedures and safeguards for the prevention of accidents, which may cause environmental pollution, and remedial measures for such accidents;

(vii) Laying down procedures and safeguards for the handling of hazardous substances;

        

(viii) Examination of such manufacturing processes, materials and substances as are likely to cause environmental pollution;

        

(ix) Carrying out and sponsoring investigations and research relating to problems of environmental pollution;

        

(x) Inspection of any premises, plant, equipment, machinery, manufacturing or other processes, materials or substances and giving, by order, of such directions to such authorities, officers or persons as it may consider necessary to take steps for the prevention, control and abatement of environmental pollution;

       

 (xi) Establishment or recognition of environmental laboratories and institutes to carry out the functions entrusted to such environmental laboratories and institutes under this Act;

        

(xii) Collection and dissemination of information in respect of matters relating to environmental pollution;

        

(xiii) Preparation of manuals, codes or guides relating to the prevention, control and abatement of environmental pollution;

        

(xiv) Such other matters, as the Central Government deems necessary or expedient for the purpose of securing the effective implementation of the provisions of this Act.

    

3) The Central Government may, if it considers it necessary or expedient so to do for the purposes of this Act, by order, published in the Official Gazette, constitute an authority or authorities by such name or names as may be specified in the order for the purpose of exercising and performing such of the powers and functions (including the power to issue directions under section (5) of the Central Government under this Act and for taking measures with respect to such of the matters referred to in sub-section (2) as may be mentioned in the order and subject to the supervision and control of the Central Government and the provisions of such order, such authority or authorities may exercise the powers or perform the functions or take the measures so mentioned in the order as if such authority or authorities had been empowered by this Act to exercise those powers or perform those functions or take such measures

 Rules to regulate environmental pollution

    

(1) The Central Government may, by notification in the Official Gazette, make rules in respect of all or any of the matters referred to in section 3.

    

(2) In particular, and without prejudice to the generality of the foregoing power, such rules may provide for all or any of the following matters, namely, -

(a) The standards of quality of air, water or soil for various areas and purposes;

(b) The maximum allowable limits of concentration of various environmental pollutants (including noise) for different areas;

(c) The procedures and safeguards for the handling of hazardous substances;

(d) The prohibition and restrictions on the handling of hazardous substances in different areas;

(e) The prohibition and restrictions on the location of industries and the carrying on of processes and operations in different areas; 

(f) The procedures and safeguards for the prevention of accidents, which may cause environmental pollution, and for providing for remedial measures for such accidents.

 Penalty for contravention of the provisions of the Act and the rules, orders and directions

    

(1) Whoever fails to comply with or contravenes any of the provisions of this Act, or the rules made or orders or directions issued there under, shall, in respect of each such failure or contravention, be punishable with imprisonment for a term which may extend to five years or with fine which may extend to one lakh rupees, or with both, and in case the failure or contravention continues, with additional fine which may extend to five thousand rupees for every day during which such failure or contravention continues after the conviction for the first such failure or contravention.

(2) If the failure or contravention referred to in sub-section (1) continues beyond a period of one year after the date of conviction, the offender shall be punishable with imprisonment for a term which may extend to seven years.

 Power to delegate

Without prejudice to the provisions of sub-section (3) of section 3, the Central Government may, by notification in the Official Gazette, delegate, subject to such conditions and limitations as may be specified in the notification, such of its powers and functions under this Act, except the power to constitute an authority under sub-section (3) of section 3 and to make rules under section 25, as it may deem necessary or expedient, to any officer, State Government or other authority.

 Effect of other laws

    

(1) Subject to the provisions of sub-section (2), the provisions of this Act and the rules or orders made therein shall have effect notwithstanding anything inconsistent therewith contained in any enactment other than this Act.

    

(2) Where any act or omission constitutes an offence punishable under this Act and also under any other Act then the offender found guilty of such offence shall be liable to be punished under the other Act and not under this Act.

25. Power to make rules

(1) The Central Government may, by notification in the Official Gazette, make rules for carrying out the purposes of this Act.

(2) In particular, and without prejudice to the generality of the foregoing power, such rules may provide for all or any of the following matters, namely,-

(a) the standards in excess of which environmental pollutants shall not be discharged or emitted under section 7;

(b) the procedure in accordance with and the safeguards in compliance with which hazardous substances shall be handled or cause to be handled under section 8;

(c) the authorities or agencies to which intimation of the fact of occurrence or apprehension of occurrence of the discharge of any environmental pollutant in excess of the prescribed standards shall be given and to whom all assistance shall be bound to be rendered under sub-section (1) of section 9;

(d) the manner in which sample of air, water, soil or other substance for the purpose of analysis shall be taken under sub-section (1) of section 11;

(e) the form in which notice of intention to have a sample analysed shall be served under clause (a) of sub-section (3) of section 11; 

(f) the functions of the environmental laboratories, the procedure for the submission to such laboratories of samples of air, water, soil and other substances for analysis or test; the form of laboratory report; the fees payable for such report and other matters to enable such laboratories to carry out their functions under sub-section (2) of section 12;

(g) the qualifications of government analyst appointed or recognised for the purposes of analysis of samples or air, water, soil or other substances under section 13;

(h) the manner in which notice of the offence and of the intention to make a complaint to the Central Government shall be given under clause (b) of section 19;

(i) the authority or officer to whom any reports, returns, statistics, accounts and other information shall be furnished under section 20;

(j) any other matter which is required to be, or may be, prescribed.

(a) 26. Rules made under this Act to be laid before Parliament 

(b) Every rule made under this Act shall be laid, as soon as may be after it is made, before each House of Parliament, while it is in session, for total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the rule or both Houses agree that the rule should not be made, the rule shall thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall be without prejudice to the validity of anything previously done under that rule.

International Law

 INTRODUCTION

In international law, a distinction is often made between hard and soft law. Hard international law generally refers to agreements or principles that are directly enforceable by a national or international body. Soft international law refers to agreements or principles that are meant to influence individual nations to respect certain norms or incorporate them into national law. Although these agreements sometimes oblige countries to adopt implementing legislation, they are not usually enforceable on their own in a court. 

If a treaty or convention does not specify an international forum that has subject matter jurisdiction, often the only place to bring a suit with respect to that treaty is in the member state's domestic court system. This presents at least two additional hurdles. If the member states being sued does not have domestic implementing legislation in place to hear the dispute, there will be no forum available. 

Even in the event that the domestic legislation provides for such suits, since the judges who decide the case are residents of the country against which it is brought, potential conflicts of interest arise. Treaties and conventions bind only nations. In international forums, such as the International Court of 

Justice (ICJ), countries must consent to being sued. Thus, it is often impossible to sue a country. The final question in the jurisdictional arena is who may bring a suit. Often, only countries may sue countries. 

Individual citizens and non-governmental organizations (NGOs) cannot. This has huge repercussions. First, the environmental harm must be large and notorious for a country to notice. Second, for a country to have a stake in the outcome of the subject matter, some harm may have to cross the borders of the violating country into the country that is suing. Finally, even if trans boundary harm does exist, the issue of causation, especially in the environmental field, is often impossible to prove with any certainty.

The enforcement issue is one where advocates for a safer environment often find themselves stymied. Even if a treaty or convention provides for specific substantive measures to be taken by a country (many treaties merely provide 'frameworks'), specifies a forum for dispute resolution and authorizes sanctions for non-compliance, international law remains largely unenforceable. A country cannot be forced to do what it is not willing to do. One can sanction the country, order damages, restrict trade, or, most frequently, publicize non-compliance. But beyond that, if a country will not comply, there is very little to be done.

International institutions are generally not responsible for directly implementing and enforcing international environmental law, but they often play important monitoring, informational and diplomatic roles. For example, the 1992 Convention on the Conservation of Biological Diversity (Biodiversity Convention)(1) created a new international body, the Committee on Sustainable Development (CSD).

 The CSD lacks the power to bring enforcement actions against either governments or private parties, but it plays a role in implementing the Biodiversity Convention. The CSD helps monitor national compliance efforts by requiring member nations to submit annual reports. Through its meetings and publications, the CSD also provides a forum to discuss and debate issues associated with global protection of biological diversity and forests.

SOME CORE ISSUES RELATING TO INTERNATIONAL ENVIRONMENTAL LAW

Consider for a moment why any law is enacted -- domestically or internationally. Some would maintain that it is a moral statement about behavior that a society cannot tolerate. Some would argue that certain conduct is outlawed to deter that conduct, which is why we also attach a penalty. Some would argue, especially in light of the inefficiencies in enforcement, that laws socialize society's members to behave in a certain way by defining a code.What is the purpose of international environmental law -- is it a moral statement, a deterrence, or a socializing tool? If it is a moral statement, which many of the framework conventions seem to be, is it merely as pirational? Do we honestly believe that all nations will achieve all the ideals expressed in all the agreements? Or do we, as a global community, simply like to think of ourselves as the kind of people who believe in these things? If it is intended as deterrence, why are there not more international forums for dispute resolution, more international bodies empowered to enforce agreements, more substantive requirements, and more ‘hard law' self-executing agreements? If there were, would any nation sign them? If it is intended as a socialization technique, is it working? Are nations more environmentally aware?

If ultimately all international environmental law is unenforceable, what good is it? Does it accomplish anything to find a country out of compliance with a treaty? What about publicity? What if the economic benefits of a project such as the Narmada Valley Project, are believed by government officials to outweigh the negative effects of the publicity? The practice of relying on domestic implementing legislation to enforce international environmental agreements leave state parties in the position of having different obligations under the same treaty, depending on how their legislative, executive and judicial bodies interpret and implement the treaty. Is this fair? What about the costs and administrative burdens that are associated with creating and enforcing legislation? Does this put richer countries in a better position to comply with treaties? What is the purpose of the informational roles of international institutions? Will more knowledge about the global environment and our impacts on it lead to better compliance? Or will so many new issues lead to non-compliance due to uncertainty? If it appears to the average citizen that virtually everything she does has a negative environmental impact, will she not cease to try to change any behavior?

 INDIA'S INTERNATIONAL OBLIGATIONS

India has obligations under numerous international treaties and agreements that relate to environmental issues. As a contracting party, India must have ratified a treaty, that is, by adopting it as national law before it came into force, or by acceding to it after it has come into force. For a treaty to enter into force, the requisite number of countries must ratify the treaty, which then has the force of international law. Specific obligations under any treaty vary, depending on the treaty itself. 

(1) The nature and degree of compliance and implementation depend on a number of factors, among them: the capabilities and staff of an international institution charged with coordinating national compliance efforts, if there is one; 

(2) The willingness of other state parties to enforce or comply with the treaty; 

(3) The political agenda of the government and popular support;

(4) Trade and diplomatic pressures brought to bear by other countries; and

(5) Sometimes, judicial or NGO involvement through court cases and publicity.
 ESTABLISHED NORMS OF INTERNATIONAL ENVIRONMENTAL LAW

Norms are general legal principles that are widely accepted. This acceptance is evidenced in a number of ways, such as international agreements, national legislation, domestic and international judicial decisions, and scholarly writings. The leading norms in the field of international environmental law are addressed below: 

(1) Foremost among these norms is Principle 21 of the 1972 Stockholm Declaration on the Human Environment. Principle 21 maintains that 'States have, in accordance with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their own resources pursuant to their own environmental policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction".

(2) Another widely shared norm is the duty of a state to notify and consult with other states when it undertakes an operation that is likely to harm neighboring countries' environments, such as the construction of power plant, which may impair air or water quality in downwind or downstream states. Over and above the duty to notify and consult, a relatively new norm has emerged whereby states are expected to monitor and assess specific environmental conditions domestically, and disclose these conditions in a report to an international agency or international executive body created by an international agreement, and authorized by the parties to the agreement to collect and publicize such information.

(3) Another emerging norm is the guarantee in the domestic constitutions, laws or executive pronouncements of several states, including India, Malaysia, Thailand, Indonesia, Singapore and the Philippines, that all citizens have a right to a decent and healthful environment. In the United States, this fundamental right has been guaranteed by a handful of states but not by the federal government. Most industrialized countries subscribe to the polluter pays principle. This means polluters should internalize the costs of their pollution, control it at its source, and pay for its effects, including remedial or cleanup costs, rather than forcing other states or future generations to bear such costs. This principle has been recognized by the Indian Supreme Court as a 'universal' rule to be applied to domestic polluters as well. Moreover, it has been accepted as a fundamental objective of government policy to abate pollution.

(4) Another new norm of international environment law is the precautionary principle. This is basically a duty to foresee and assess environmental risks, to warn potential victims of such risks and to behave in ways that prevent or mitigate such risks. In the context of municipal law, Justice Kuldip Singh of the Supreme Court has explained the meaning of this principle in the Vellore Citizens' Welfare Forum Case, which is excerpted later in this section. Environmental impact assessment is another widely accepted norm of international environmental law. Typically, such an assessment balances economic benefits with environmental costs. The logic of such an assessment dictates that before a project is undertaken, its economic benefits must substantially exceed its environmental costs. India has adopted this norm for select projects, which are covered under the Environmental Impact Assessment (EIA) regulations introduced in January 1994.

(5) Another recent norm is to invite the input of non-governmental organizations (NGOs), especially those representing community-based grassroots environmental activists. This NGOs participation ensures that the people who are likely to be most directly affected by environmental accords will have a major role in monitoring and otherwise implementing the accord. 

(6) This principle is mirrored in the Indian government's domestic pollution control policy and the national conservation policy, and is given statutory recognition in the EIA regulations of 1994. The Supreme Court has urged the government to draw upon the resources of NGOs to prevent environmental degradation.

(7) In October 1982, the United Nations General Assembly adopted the World Charter for Nature and Principles of Sustainable Development. The agreement expressly recognized the principle of sustainable development, defined as using living resources in a manner that 'does not exceed their natural capacity for regeneration' and using 'natural resources in a manner, which ensures the preservation of the species and ecosystems for the benefit of future generations.' 

(8) The principle of sustainable development was also acknowledged in the 1987 report Our Common Future, published by the United Nations World Commission on Environment and Development. This report defined sustainable development as 'humanity's ability ... to ensure that [development] meets the need of the present generation without compromising the ability of future generations to meet their needs.'The Supreme Court as well as the Indian government has recognized the principle of sustainable development as a basis for balancing ecological imperatives with developmental goals.

(9) Intergenerational equity is among the newest norms of international environmental law. It can best be understood not so much as a principle, but rather as an argument in favour of sustainable economic development and natural resource use. If present generations continue to consume and deplete resources at unsustainable rates, future generations will suffer the environmental (and economic) consequences. It is our children and grandchildren who will be left without forests (and their carbon retention capacities), without vital and productive agricultural land and without water suitable for drinking or sustaining cultivation or aquatic life. Therefore, we must all undertake to pass on to future generations an environment as intact as the one we inherited from the previous generation.

(10) Proponents of intergenerational equity maintain that the present generation has a moral obligation to manage the earth in a manner that will not jeopardize the aesthetic and economic welfare of the generations that follow. From this moral premise flow certain ecological commandments: 'Do not cut down trees faster than they grow back. Do not farm land at levels, or in a manner, that reduce the land's regenerative capacity. Do not pollute water at levels that exceed its natural purification capacity.'

(11) In State of Himachal Pradesh v. Ganesh Wood Products the Supreme Court recognized the significance of inter-generational equity and held a government department's approval to establish forest-based industry to be invalid because 'it is contrary to public interest involved in preserving forest wealth, maintenance of environment and ecology and considerations of sustainable growth and inter-generational equity. After all, the present generation has no right to deplete all the existing forests and leave nothing for the next and future generations.'

(12) At the 1982 United Nations Conference on the Law of the Sea (UNCLOS), developing countries, led by India, articulated the norm that certain resources, such as the deep seabed, are part of the common heritage of mankind and must be shared by all nations.

(13) The 1992 Rio de Janeiro Earth Summit articulated the norm of common but different responsibilities. With regard to global environmental concerns such as global climate change or stratospheric ozone layer depletion, all nations have a shared responsibility, but richer nations are better able than poorer nations to take the financial and technological measures necessary to shoulder the responsibility. 


CONSTITUTIONAL PROVISIONS RELATING TO INDIA'S INTERNATIONAL OBLIGATIONS

Article 51(c) of the Constitution sets out a Directive Principle requiring the state to foster respect for international law and treaty obligations. Article 253 of the Constitution empowers Parliament to make laws implementing India's international obligations as well as any decision made at an international conference, association or other body. Article 253 states:

 'Notwithstanding anything in the foregoing provisions of this Chapter, Parliament has power to make any law for the whole or any part of the territory of India for implementing any treaty, agreement or convention with any other country or countries or any decision made at any international conference, association or other body'. 

Entry 13 of the Union List covers:

 'Participation in international conferences, associations and other bodies and implementing of decisions made thereat.' In view of the broad range of issues addressed by international conventions, conferences, treaties and agreements, Article 253 read with Entry 13 apparently gives Parliament the power to enact laws on virtually any entry contained in the State List. 

Parliament has used its power under Article 253 read with Entry 13 of the Union List to enact the Air (Prevention and Control of Pollution) Act of 1981 and the Environment (Protection) Act of 1986. The preambles to both laws state that these Acts were passed to implement the decisions reached at the United Nations Conference on the Human Environment held at Stockholm in 1972. At the conference, members of the United Nations agreed to work to preserve the world's natural resources, and called on each country to carry out this goal. 

The broad language of Article 253 suggests that in the wake of the Stockholm Conference in 1972, Parliament has the power to legislate on all matters linked to the preservation of natural resources. Parliament's use of Article 253 to enact the Air Act and Environment Act confirms this view. 

Some major cases relating to Environment law:

M.C.Metha
  In the case of M. C. Mehta v. Union of India (AIR 1988 SC 1037) the Supreme Court reiterated the fundamental right to a clean environment and held that pollution treatment plant is pre-condition of the existence and continuation of an industry. Also the discharge of the pollutants from the tannery to the river Ganga was viewed very seriously and it was held that it would outweigh any inconvenience that may be caused to the management and the labour employed by it on account of its closure .it observed.

In the case of M. c. Mehta v. Union of India, (AIR 1992 SC 382), the Supreme Court was of the view that the people of India to be educated about their social obligation in the matter of the up keep in the environment in proper shape and making them alive to alive to their obligation not to act   as polluting agencies or factors. The Court issued directions for exhibition of two slides in each show in Cinema halls containing messages and information films on environment, spread of relative information through Radio and Television and making environment as compulsory subject in schools and colleges.

M. C Mehta v State of Orissa AIR 1992 Ori 225
A writ petition was filed to protect the health of thousands of innocent people living in Cuttack and adjacent areas who were suffering from pollution from sewage being caused by the Municipal Committee Cuttack and the SCB Medical College Hospital, Cuttack.
The main contention of the petitioner was that the dumping of untreated waste water of the hospital and some other parts of the city in the Taladanda canal was creating health problems in the city. The State, on the other hand contended that a central sewerage system had been installed in the hospital and that there is no sewage flow into the taladanda canal as alleged. Further, it was asserted that the State had not received any information relating to either pollution or of epidemic of water borne diseases caused by contamination of the canal. Also, the health department shrugged off the responsibility for supply of drinking water and passed the buck to the Municipality which refuted the contentions of carelessness and callousness.
The Court reprimanded the authorities and directed the government to immediately act on the matter. Also, the court recommended setting up of a committee to take steps to prevent and control water pollution and to maintain wholesomeness of water meant for human consumption amongst other things. A responsible Municipal Council is constituted for the precise purpose of preserving public health. Provision of proper drainage system in working conditions cannot be avoided by pleading financial inability.

M. C Mehta v Union Of India AIR 1997 SC 734
On the eve of his retirement, J. Kuldip Singh delivered the judgment in the Taj Trapesium case, culminating a long and arduous battle fought by M. C Mehta for over a decade. The case was first placed in 1984, wherein the petitioner warned of damage to the Taj Mahal from air pollutants from the Mathura refinery. 
It was alleged by the petitioner that the suplphur dioxide emitted by the Mathura refinery and the industries when combined with Oxygen-with the aid of moisture-in the atmosphere forms suplphuric acid which has a corroding effect on the gleaming white marble of the Taj. Industrial/Refinery emissions, brick-kilns, vehicular traffic and generator sets are primarily responsible for polluting the ambient air around Taj Trapezium. The petition states that the white marble has yellowed and blackened in places. It is inside the Taj that the decay is more apparent. Yellow pallor pervades the entire monument. In places the yellow hue is magnified by ugly brown and black spots. Fungal deterioration is worst n the inner chamber where the original graves of Shah-Jahan and Mumtaz mahal lie.
The Court observed that the Taj, apart from being cultural heritage, is an industry by itself, More than two million tourists visit the Taj every year. It is a source of revenue for the country. 
Various orders were passed by the Court. The Court created a Taj Trapezium which consisted of 10, 400 sq. Kms in the shape of a trapezium to regulates activities in relation to air pollution. 
Industries were asked to shift to eco friendly fuel and use lessen the use of diesels generators, and asked the State to improve power supply the city. Tanneries operating from Agra were asked to shift from the Trapezium. The Pollution Control Boards [State and Central] were asked to monitor any further deterioration in the quality of air and report the same to the Court. Further the Court asked he government to take steps to undo the wrong on the environment and the white marbles at Taj and to take clean up operations. 
The Ganga Pollution Case (Jaiswal) 
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Pilgrims bathing near a wastewater drain
Rakesh Jaiswal v. the State of UP was initiated by a letter written directly to Justice Malaviya of the Allahabad High Court. Justice Malaviya is the son of the freedom fighter for Indian independence, Madan Mohan Malaviya. In this letter, an environmental activist from Kanpur alleged that police officers were throwing unclaimed bodies into the river Ganga to dispose of them and pocketing the money allocated by the police department for cremation. 
R. K. Jaiswal vs. State of Uttar Pradesh and Others (No. 21552 of 1997)

A tough legal battle
The PIL faced a tough bureaucracy from dozens of departments. Notices were served to UP Govt., Director General of Police (UP), Urban Development Department (All Municipalities, Development Authorities and Water Works in UP), UP State Electricity Board, UP Jal Nigam, UP Pollution Control Board, Central Pollution Control Board, National River Conservation Directorate (Ministry of Environment & Forests) and others. There was a strong effort and lobby to mislead the court with false facts and figures. After a prolonged battle with affidavits and counter affidavits, the court saw the truth after which the court delivered a series of important orders. 

Some important orders passed by the High Court
The orders included the recent closure of many industries, namely 150 tanneries in Kanpur, 40 Saree printing units in Varanasi, 10 carpet dyeing units in Mirzapur etc. that did not have Primary Effluent Treatment Plants (PETP), 7 stone crushers at Hardwar, the formation of the river police in 22 towns of UP along river Ganga to ensure that no dead bodies and other pollutants are thrown into the river and prevent defecation on the banks, uninterrupted power supply to all assets like waste treatment plants, pumping stations, crematoria etc. created under Ganga Action Plan phase-I, cleaning of the Lower Ganga Canal System which is the raw water source for Kanpur (having capacity of 5.5 mld ), removal of 5000 truck-loads of chrome laden toxic tannery sludge from Jajmau area and to ensure its safe disposal, removal of illegal settlements on various ghats (river banks of Hardwar and Rishikesh towns). The court also ordered to form a " Ganga Fund" in order to promote public participation and contribution. 
In its past orders the court made Garhwal Mandal Vikas Nigam (GMVN) party to this case. The GMVN is the premier body for the development and tourism work in the Garhwal Himalaya. This order came following a newspaper report that Gangotri Glacier (source of the Ganga river) is shrinking fast and Ganga is polluted right from the source at Gaumukh.
The court has also ordered the UP Pollution Control Board to do a monthly monitoring of river water quality from the user's point of view unlike the previous method of sampling water from the centre of the river. Thus, an effort to improve the quality of water at bathing ghats and intake points has been undertaken to ensure the safety of the users and communities living along the banks and for all those directly or indirectly dependent on river water. 
The court has nominated a team of auditors with Sameer Gupta as leader (all senior Retd. Officers of Indian Audit & Accounts Services) to make an investigation as to how the money under the Ganga Action Plan Phase-I was spent. The audit team has already submitted its first report to the court. 
Honorable High Court vide its order dated: May 5-1998 had formed a High powered committee under the Chairmanship of Chief Secretary of the UP Govt. in order to ensure compliance of various orders passed by this court and on suggestions given by the petitioner from time to time. The high powered committee meets every fortnight in which 10 principal secretaries of various departments, Commissioners of various Divisions, District Magistrates of various towns and other top officials of UP Pollution Control Board, UP Jal Nigam, and representatives of Central Govt. participate. Eco-friends studies the report to verify the claims of the compliance report.
We are also requesting the court to declare 200 metre of area on both sides of the banks as a No Development Zone and the same be transferred to the forest department for afforestation and the involvement of the affected communities for carrying out the afforestation. In fact. We are proposing that in the entire Ganga cleaning programme, wherever manual labour is required, the affected communities and displaced people should be accorded priority in providing employment.
We are also requesting the court to direct the Govt to evolve some policy regarding urbanisation and industrialisation of Ganga.
We want that no more virgin land of Ganga (Flood plain/ River bed) should be colonised for further urban sprawl or industrial use. We also want the court to issue the direction to the Govt. to form a Ganga Vahini (Task Force) involving those communities which are directly related with Ganga and are dependent on Ganga for their livelihood. 
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Results obtained so far
The intake point until a couple of months ago received five huge drains of wastewater including one from a TB hospital. Following the court orders, the Govt. claims that all drains have now been tapped and diverted, yet it is felt that the tapping is not absolutely affected. However, there is a discernible reduction of effluent discharge over the past two months. The BOD has fallen to 4 mg/l from 9 mg/l (UP Pollution Control Board ). 
Eco-friends constant vigil and policing has ensured that no dead bodies are thrown into the river and people do not defecate on the banks and also throw the trash into the river. From the 100 dead bodies in the Ganga river of Kanpur stretch on any given day last year, the number has drastically fallen down to less than 10. This is a visible indicator of the success of Eco-friends. 
All industries of Kanpur, Banaras, Mirzapur and other towns that discharge polluting effluents and do not have PETP have been closed and are being reopened only after installation of PETP. The Supreme Court had made installation of PETP mandatory in 1985 but the order was not complied with even after 13 years. However, as a result of this PIL, the defaulters have been brought to task. 
The UP State Electricity Board has been ordered to provide uninterrupted power supply to GAP assets. Efforts are being made to ensure uninterrupted power supply to all the assets of GAP. On an average, Kanpur city faces power cuts of 8 hours per day. With that almost one third of the sewage and effluents were being discharged untreated everyday in the river. Efforts are also being made to ensure safe disposal of toxic tannery sludge that was lying in the open, thus posing health hazard and also contaminating the ground water.

Bhopal Gas Tragedy: 

Pratima Ungarala Final Paper HU 521/Dale Sullivan 5/19/98 

Introduction

 Around 1 a.m. on Monday, the 3rd of December, 1984, in a densely populated region in the city of Bhopal, Central India, a poisonous vapor burst from the tall stacks of the Union Carbide pesticide plant. This vapor was a highly toxic cloud of methyl isocyanate. Of the 800,000 people living in Bhopal at the time, 2,000 died immediately, and as many as 300,000 were injured. In addition, about 7,000 animals were injured, of which about one thousand were killed. “A series of studies made five years later showed that many of the survivors were still suffering from one or several of the following ailments: partial or complete blindness, gastrointestinal disorders, impaired immune systems, post traumatic stress disorders, and menstrual problems in women. A rise in spontaneous abortions, stillbirths, and offspring with genetic defects was also noted.” (The Bhopal Disaster) This incident we now refer to as the Bhopal Gas Tragedy, which has also been called “Hiroshima of the Chemical Industry” one of the worst commercial industrial disasters in history.(Cohen) 

The Tragedy Possible Causes 

The post-accident analysis of the process showed that the accident started when a tank containing methyl isocyanate (MIC) leaked. MIC is an extremely reactive chemical and is used in production of the insecticide carbaryl. It is presumed that the scientific reason for the accident at Bhopal is that water entered the tank where about 40 cubic meters of MIC was stored. When water and MIC mixed, an exothermic chemical reaction started, producing a lot of heat. As a result, the safety valve of the tank burst because of the increase in pressure. This burst was so violent that the coating of concrete around the tank also broke. It is presumed that between 20 and 30 tonnes of MIC were released during the hour that the leak took place. The gas leaked from a 30 m high chimney and this height was not enough to reduce the effects of the discharge. The reason was that the high moisture content (aerosol) in the discharge when evaporating, gave rise to a heavy gas which rapidly sank to the ground. The weather egged on this process. The conditions on the fateful day were typical for a clear night in the region, with a weak wind which frequently changed direction, which in turn helped the gas to cover more area in a shorter period of time (about one hour). The weak wind and the weak vertical turbulence caused a slow dilution of gas and thus allowed the poisonous gas to spread over considerable distances. (Chemical Accidents...) 

Many different terms have been used to describe the events in Bhopal that early morning of December 3, 1984: accident, disaster, catastrophe, crisis and also as sabotage, conspiracy, massacre, and experiment, whichever best suited the arguments that would help to pin the ‘blame’ on somebody. In his book titled The Bhopal Tragedy: Language, Logic and Politics in the Production of a Hazard, the authorWilliam Bogard “Each of these descriptions, in its own way, minimizes the problem of human agency and intention, and thus refuses to address directly the issue of responsibility.”(ix) Bogard goes on to point out that the best way to describe this incidence would be a tragedy because, “In calling Bhopal a tragedy, we are still permitted to say that intention and agency were involved in how the event unfolded and that responsibility must ultimately rest with someone or some group. But unlike saying that Bhopal was the deliberate result of sabotage, a conspiracy, or some diabolical experiment involving human guinea pigs- charges that are virtually impossible to prove in any case- a tragedy, in contrast, emerges out of a complex of confused and misguided intentions, many of which may be honorable in themselves but when forged to the actual chain of events produce the worst possible outcome.”(Bogard, ix) In the last twelve years, numerous studies have been conducted on the incident and there are numerous deductions. In most of the studies, the two main agencies analyzed were the Union Carbide Corporation and the Indian Government of the Late Primeminister Rajiv Gandhi and the Madhya Pradesh state government of Arjun Singh. One of the main reasons for the tragedy was found to be a result of a combination of human factors and an incorrectly designed safety system. “A portion of the safety equipment at the plant had been non-operational for four months and the rest failed. When the plant finally sounded an alarm--an hour after the toxic cloud had escaped--much of the harm had already been done.”(The Bhopal Disaster). Union Carbide itself believed the theory that the tragedy resulted when “ a disgruntled plant employee, apparently bent on spoiling a batch of methyl isocyanate, added water to a storage tank”(Browning). Still others, like the many experts in industrial safety, believe that the tragedy was preventable, arguing that it was the due to “....the negligence on the part of the Union Carbide Corporation and its corporate subsidiary Union Carbide of India Ltd.(UCIL), which had the responsibility for taking care of the day-to-day operations of the facility”(Bogard 4). The corporation and its subsidiary were also charged with corporate irresponsibility for pursuing the profits instead of the safety and hazard standards. The Madhya Pradesh State government had not mandated any safety standards and Union Carbide failed to implement its own (i.e. US) safety rules, apparently comfortable in the knowledge that it was not contravening Indian regulation. “The Bhopal plant experienced six accidents between 1981 and 1984, at least three of which involved MIC or phosgene, a highly poisonous gas used in World War I and a component in the manufacture of MIC. The accidents were generally small scale- one worker was killed in 1981- but official inquiries required by law were often shelved or tended to minimize the government’s or the company’s role”(Bogard 5). It is noted that it was probably this pattern of neglect that failed to bring about the much needed change in the malfunctioning safety equipment and improperly trained workers at the chemical plant. Even so, this negligent behavior on the part of Union Carbide regarding safety standards raised little concern among the citizens of Bhopal. So, why were the people of Bhopal so indifferent when voicing their concerns on the safety factors in the Union Carbide plant? Why was nothing done about the defective safety equipment? To understand this, it is important to understand that India is a poor nation. The country needed pesticides to protect her agricultural production. MIC is used to produce pesticides that control insects which would in turn, help increase production of food - central to India’s Green Revolution, which was ironically, US imposed. Initially, India imported the MIC from the United States. In an attempt to achieve industrial self-sufficiency, India invited Union Carbide to set up a plant in the state of Madhya Pradesh to produce methyl isocyanate. The license was given to them on the belief that the chemical industry would provide the desperately needed jobs and capital for the people of the country. To the people of the city of Bhopal, Union Carbide was a highly respected , technically advanced Western company that would bring them the jobs they needed. This coupled with political power and scientific expertise worked together to changed the people’s perception of what was dangerous and more importantly what was safe. 

The Analysis: Union Carbide’s Reaction Through all the months immediately following the incident, Union Carbide never directly apologized to the Indian government and her people or to the people of Bhopal. The Indian Government, in response to the tragedy and pressure from the Indian people, filed a compensation lawsuit against the UCC for an estimated $3 billion. On the other hand, Union Carbide strongly felt that the Indian government was to blame. This was the headlines in The New York Times on Dec. 17, 1986, The Union Carbide Corporation in Dec., 1986, while continuing to deny liability, filed a countersuit against the government of India and the State of Madhya Pradesh regarding the 1984 disaster at Carbide's Bhopal subsidiary. The company is charging the governments with "contributory" responsibility for the leak of poisonous gases, saying both governments knew of the toxicity of methyl isocyanate but failed to take adequate precautions to prevent a disaster. The government of India has sued Union Carbide for at least $3 billion in compensation for the victims of the leak of methyl isocyanate.(D4) This was iterated in the document titled Union Carbide: Disaster at Bhopal , written by Jackson B. Browning for the Union Carbide Corporation. At the time of the Bhopal tragedy, Jackson B. Browning was the Vice President responsible for the Health, Safety, and Environmental Programs in the corporation. He was one of the spokesmen for the corporation during the crisis in 1984 and was also in charge of the teams that responded to and investigated the tragedy. He retired from UCC in 1986. 

Browning’s document outlines the various aspects of the Bhopal tragedy from the perspective of the Union Carbide Corporation. In the very second paragraph on page one of the article, the author notes that the cause for the accident, as believed by the parent company- “Although it was not known at the time, the gas was formed when a disgruntled plant employee, apparently bent on spoiling a batch of methyl isocyanate, added water to a storage tank.”(Browning). This was the main argument by UCC in their defense and they still maintain the same. The corporation needed to divert the blame for the tragedy from themselves to something or somebody else, especially one that would catch the attention of anybody remotely interested in the incident. They used “sabotage”. What I found interesting was that on the one hand Browning called the incident of December 3rd a “massive industrial disaster” and on the other hand, a premeditated action- a sabotage. To me, the two don’t fit together. Disaster would mean ‘even if we knew, we could have done nothing about it’ and sabotage on the other hand would mean ‘if the process had not been tampered with, there would have been no leak, no loss of life’. But this was clearly not the case. Studies conducted on this incidence by a Dr. Paul Shrivastava, tell a completely different story. Dr. Paul Shrivastava, an Associate Professor of Business in NewYork University and Executive Director Industrial Crisis Institute Inc., NY conducted studies that revealed that Bhopal was neither an isolated incident nor the first of its kind in the corporation. There had been many accidents of similar nature in UCC's American plants prior to the Bhopal accident. He found that 28 major MIC leaks had occurred in UCC’s West Virginia plant during the five years preceding the Bhopal incident, the last one occurring only a month before. His studies found that the ‘sabotage’ theory was UCC’s way to avoid paying the huge amount that the Indian government had demanded as settlement. Interestingly, UCC, till date, has been unsuccessful in presenting any evidence to prove that theory and has never disclosed the name of the supposedly guilty employee.(Ahuja) 

All the previous accidents in the other Union Carbide plants were not highly publicized events, and hence, there were no repercussions that UCC had to face. But in the case of the Bhopal tragedy, the magnitude of the incident worked against them and made it difficult for them to distance themselves from it. In his article, discussing the theories of image restoration, Benoit notes that there are two components to an attack on one’s image: an undesirable act has been committed and you are responsible for that action. “Only if both of these conditions are believed to be true by the relevant audiences is the actor’s reputation at risk...”(71). The Bhopal incident was too big for the public to ignore and added to everything else, there was a huge loss of human life. This naturally drew attention. Even Browning notes in his article that “ the scope of the Bhopal tragedy made it to “page one” material in the weeks and months that followed.” Union Carbide was under attack from all sides as news of the leak spread and they needed to make arguments to achieve one particular goal- “restoring or protecting their reputation”(Benoit 71). Benoit argues that “....when our reputation is threatened, we feel compelled to offer explanations, defenses, justifications, rationalizations, apologies or excuses for our behavior”(70). But these defenses and excuses needed to be made to the audience that mattered the most to you. To the Union Carbide Corporation in the United States, the audiences were the people around them in the US and the media. 

The Press seemed to be the main focus in Browning document. The tone of the document suggested that the main audiences to pacify would be the media and once that was done the corporation would have definitely ‘saved face’. The other relevant audiences needed to be identified carefully. In the document, Browning has a sub-section titled “Keeping Vital Audiences Informed”. Under this section, Browning himself clearly identifies that audiences they were responding to: the most visible-the media, and other interested parties like the customers, shareholders, suppliers and other employees. Nowhere in this whole section was there a mention of the people of India or the people of Bhopal. There seemed an urgency for the corporation to assure the people of the United States who were their main stockholders, that such an incident would not happen here. Browning notes in the document that Warren Anderson, the then chairman of the UCC, and he were summoned to appear before the House Commerce and Energy Committee to answer one question- “Can it happen here?” It seems like this pretty much proved that the process of image restoration for the corporation was not all that difficult because of the large distance between the ‘vital’ audiences and the site of the disaster Bhopal. In his discussion of the tragedy, Benoit notes, The unusual aspect of Carbide’s public image is the fact that the public believed Union Carbide was responsible for Bhopal and had not told the truth about it- yet had a generally favorable overall opinion about the company. This may reflect a partial lack of interest in events that occurred in distant lands and suggests that salience of the accusations to the audience of an important factor of image restoration.(140) This shows an important factor of restoring one’s image in the eyes of the public depends to a great extent on how relevant the unfavorable event is in their eyes, in other words, how close to home is the tragedy. 

As the first step towards image restoration, Browning’s main strategy seems to have been to distance the corporation from the site of the disaster. Browning, very early in the document, points out that the Union Carbide Corporation had only 50.9% stake in the affiliate, the Union Carbide India Ltd. He also makes clear that all the employees in the company were Indians and that “...the last American employee at the site had left two years[1982] before.” Union Carbide Corporation maintained that it did not have any hold over its Indian affiliate. The UCC argued that the day-to-day working in UCIL was independent of the parent company and hence it was not to be held responsible. But most of the research showed that this was not really true. In spite of denials, it appears the Union Carbide company in Danbury, Connecticut had substantial authority over its affiliate......Many of the day to day details, such as staffing and maintenance, were left to Indian officials, but every major decision, such as the annual budget, had to be cleared with the American headquarters, and directives were often issued from the US.(Bogard 28) And in addition to this, by both Indian and US laws, a parent company (UCC in this case) holds full responsibility for any plants they operate through subsidiaries and in which they have the majority stake.Hence, it seemed like the main aim of making an argument that UCIL was independent could be for two purposes: 1) to avoid paying the large sum of $3,000 million that India demanded as compensation or 2) to find a ‘scapegoat’ to divert the blame onto. In his article, Keith Michael Hearit, an Assistant Professor in Communication Studies, Purdue University, discusses the concept of scapegoating with respect to saving face, “ .....instances in which corporations cannot deny the validity of the charges, they are forced to deal with the issue of guilt and responsibility to restore their social legitimacy. At such time, corporate apologist offer individual/group dissociations. An individual/group dissociation is a scapegoating strategy by which a rhetor seeks too transfer guilt to another.” (8) In this case, UCC, by noting that UCIL had an all Indian workforce and the last American employed had left two years before, attempted to restore its image by differentiating the affiliate from the rest of the organization. This is one of the many modes of image restoration discussed by Benoit. 

William Benoit has an interesting and detailed discussion of the theory of Image Restoration in his book titled Accounts, Excuses and Apologies. He lists five categories that, he argues, identify instances of image restoration strategies in a defensive discourse: · Denial · Evading Responsibility · Reducing Offensiveness of Event · Corrective Action · Mortification Defense by denial can be done in two ways- simply denying that the accused committed the act or by shifting the blame on something that the accused can distance itself from. The accused could also evade responsibility either by claiming to have been provoked or defeasibility -claiming lack of information, or declare that the event was an accident or claim that the act was done with good intentions. The third method that Benoit talks about is by reducing the perceived offensiveness of the act by either minimizing or bolstering or differentiation or transcendence or in turn attack the accuser or by compensation which reduces the perceived severity of the injury. Another strategy used for image restoration is corrective action. Audiences may well forgive the accused if the accused is promise to remedy the problem and never do it again. The last strategy is mortification, the sincere apology. This is often a never used strategy.(73-74) 

Union Carbide used some of these strategies to restore its reputation after the gas leak in Bhopal. One of the strategies employed is that of ‘corrective action’ and stands out in an interesting section of Browning’s document titled “Safety Emphasized”. Under this section, Browning tries to establishe that Bhopal was a stray incident and should not be held against the corporation because “No analysis of Union Carbide’s reaction to the Bhopal tragedy is possible without recognizing the considerable emphasis the company and its affiliates had placed on safe operations”(Browning). To lend credibility to the corporation’s cause, Browning cites an international management specialist, Dr. Richard Robinson, a professor in Massachusetts Institute of Technology, commenting on the tragedy as saying that Union Carbide was one of those multinational corporations who were very dedicated to the safety aspect of their plants and that “ it is particularly depressing that it was Union Carbide which was involved”. Browning notes that considering the company’s strict safety policies that the news of the Bhopal tragedy was “astounding”. Arguments in this section are more devoted to explaining that it would be unfair to assume that the accusations that UCC was not careful with safety, were true. It is, in a sense, a form of apologia- the corporation is utilizing the “act/essence dissociation. An act/essence dissociation distances the apologist from the wrongdoing by arguing that while the wrongdoing admittedly occurred, it was an isolated act that does not represent the apologist’s true nature.”(Hearit 9) And the next step -to point out how the corporation has worked to remedying the unfortunate incidence often follows this. This is exactly what Union Carbide Corporation did. 

Under the two sections titled “First Steps At Control” and “Contingency Planning and Experience Help”, Browning lists out all the things that UCC did immediately following the first call they got about the tragedy. He notes that vital decisions were made - the UCC facility making MIC in the US was shut down; a task force led by the chairman of UCC, Warren Anderson, was set up; medical and technical teams were dispatched to the site of the tragedy “within 24 hours”. He also noted that “Union Carbide had a contingency plan for emergencies” The people of UCC worked together, with the press and the ‘vital audiences’, in to help in dealing with the “terrible facts of the tragedy”. What is interesting is that most of the research done on the incident points to the fact that Union Carbide did not have any kind of emergency plans in its Indian subsidiary. So much so that when the accident occurred and people started pouring into the hospitals in Bhopal complaining about the various ailments, the hospital staff had on idea of what had happened or what to do. “The city health officials had not been informed of the toxicity of the chemicals used at the Union Carbide factory. There were no emergency plans or procedures in place and no knowledge of how to deal with the poisonous cloud.”(The Bhopal Disaster) 

Browning ends his document noting, with confidence, that the approach used by UCC at the time of the disaster were in his opinion “correct ones”. He also notes that today’s Union Carbide Corporation is a very different company. The Corporation now works twice as hard on its safety operations and that “money and staff were committed to those objectives”. 

Conclusion Thirteen years later not much has changed. Union Carbide India Ltd. is an abandoned site in Bhopal. UCC sold its share of the affiliate. In October of 1991, the Indian Supreme Court upheld a settlement, which had been appealed from a lower court decision of 1989, under which Union Carbide had to pay $470 million in compensation of all claims. In 1996, at Union Carbide's annual meeting, William H. Joyce, its chief executive, declared that the company had no intention of doing anything further for the victims. This resolve was apparently reversed, as the company announced that it is planning to support the building of a $ 20 million hospital for the victims of the Bhopal tragedy through a London based independent charitable trust. The construction should be complete in mid-1998 and will be operational by the end of this year. 

Today, Union Carbide is a six billion dollar company, whose worldwide sales percentage is increasing every financial year. It seems like their image restoration strategy worked for them. “Union Carbide may have been aided in this matter by an unconscious ethnocentric bias in the public. It is reasonable to assume that if this terrible tragedy had occurred here in the United states (rather than in a foreign country), its image would have suffered even more.” (Benoit, 141). 

Bhopal was one of the worst industrial disasters in history. For all its horrors, the tragedy had at least one beneficial consequence- the intense public debate that followed the tragedy made more private citizens aware of the hazards of the chemical industry as a whole. It put the lethal nature of the chemical industry in out in the open. In response to this, the Chemical Manufacturing Association created the ‘Responsible Care Program’ that is now being implemented worldwide in at least 22 countries. The Program's aim is to improve community awareness, emergency response and employee health and safety. 

In this paper, I attempted analyze Browning’s document and draw from it the rhetorical implications of Union Carbide’s perspective on the Bhopal tragedy. This is by no means an in-depth inquiry of the various image restorations strategies that the Union Carbide Corporation might have used. This is at best the tip of the iceberg.
 HEALTHFUL ENVIRONMENT, SUSTAINABLE DEVELOPMENT
As mentioned, norms of customary international law evolve through custom and usage. Not all norms are of equal importance however, some being accorded the status of fundamental norms. The category of fundamental norms comes under the doctrine of jus cogens, or the doctrine of peremptory norms. The 1969 Vienna Convention on the Law of Treaties serves to clarify the concept in Article 53 as follows: 


A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognised by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.

The doctrine of jus cogens is extremely limited and extends to only a handful of norms, the most long-standing of which are the prohibitions against the slave trade, piracy and genocide. Many scholars also believe that the norm expressed in Principle 21 of the Stockholm Convention has risen to jus cogens status. Principle 21 is based on the Roman maxim, sic utero tuo et alienum non laedas, which roughly means 'do not behave in a way that hurts your neighbour.' However, again the question arises, what good does an international peremptory norm, like an international agreement, achieve?

Consider some of the other norms addressed above, such as the right to a healthful environment. Is there to be one standard by which all environments are judged, or is it a relative concept? If cutting down trees for firewood destroys the environment, but provides life-sustaining fuel, which right will prevail? Which right should prevail? How much weight does each of the two rights carry when the concept of intergenerational equity is introduced?

When considering moral ideals such as the principles of a common heritage and intergenerational equity, what incentives do countries have to try to mould their practices to achieve these ideals? How can countries be better motivated? Is saving the environment for its own sake going to appeal to the majority of people, or does there have to be a more direct benefit, like the idea that we may, by destroying an ecosystem, inadvertently destroy the cure for cancer?

What exactly is 'sustainable development'? What is 'sustainable'? Could not intelligent and informed people differ over whether producing more minerals or preserving a landscape is sustainable. If so, which is more important? And what is 'development'? Factories that employ thousands, give a country more industry with which to compete in the world market, but discharge effluents into the water and produce piles of hazardous waste. Do some countries have more of a right to development and less of an obligation to ensure sustainability and vice versa? How much more do industrialized nations need to develop? Have they not gone far enough? Who is to judge?

 EXTRACTS FROM VELLORE CASE
At the end of a judicial career, Justice Kuldip Singh of the Supreme Court issued comprehensive directions to clean up the mess created by the leather tanneries of Tamil Nadu. In the following excerpt from this leading case, Justice Singh borrowed international law norms and applied them to the local milieu.

VELLORE CITIZENS' WELFARE FORUM v. UNION OF INDIA
AIR 1996 SC 2715

KULDIP SINGH, J.:

The traditional concept that development and ecology are opposed to each other, is no longer acceptable. 'Sustainable Development' is the answer. In the International sphere 'Sustainable Development' as a concept came to be known for the first time in the Stockholm Declaration of 1972. Thereafter, in 1987 the concept was given a definite shape by the World Commission on Environment and Development in its report called 'Our Common Future'. The Commission was chaired by the then Prime Minister of Norway Ms.G.H.Brundtland and as such the report is popularly known as "Brundtland Report". In 1991 the World Conservation Union, United Nations Environment Programme and World Wide Fund for Nature, jointly came out with a document called 'Caring for the Earth' which is a strategy for sustainable living. Finally, came the Earth Summit held in June, 1992 at Rio which saw the largest gathering of world leaders ever in the history -- deliberating and chalking out a blue print for the survival of the planet. Among the tangible achievements of the Rio Conference was the signing of two conventions, one on biological diversity and another on climate change. These conventions were signed by 153 nations. The delegates also approved by consensus three non-binding documents namely, a Statement on Forestry Principles, a declaration of principles on environmental policy and development initiatives and Agenda 21, a programme of action into the next century in areas like poverty, population and pollution. During the two decades from Stockholm to Rio 'Sustainable Development' has come to be accepted as a viable concept to eradicate poverty and improve the quality of human life while living within the carrying capacity of the supporting eco-systems. 'Sustainable Development' as defined by the Brundtland Report means 'development that meets the needs of the present without compromising the ability of the future generations to meet their own needs'. We have no hesitation in holding that 'Sustainable Development' as a balancing concept between ecology and development has been accepted as a part of the Customary International Law though its salient features have yet to be finalized by the International Law Jurists.

Some of the salient principles of 'Sustainable Development', culled-out from Brundtland Report and other international documents, are inter-generational equity; use and conservation of natural resources; environmental protection; the precautionary principle; polluter pays principle; obligation to assist and cooperate, eradication of poverty and financial assistance to the developing countries. We are, however, of the view that 'the precautionary principle' and 'the polluter pays' principle are essential features of 'Sustainable Development'. The 'precautionary principle'-- in the context of the municipal law - means: 

(i) Environmental measures -- by the State Government and the statutory authorities -- must anticipate, prevent and attack the causes of environmental degradation.

(ii) Where there are threats of serious and irreversible damage, lack of scientific certainty should not be used as a reason for postponing measures to prevent environmental degradation.

(iii) The 'Onus of proof' is on the actor or the developer/industrialist to show that his action is environmentally benign. 

'The polluter pays' principle has been held to be a sound principle by this Court in Indian Council for Enviro-Legal Action vs. Union of India (The Bichhri Case), 1996 (3) SCC 212. The Court observed, 'We are of the opinion that any principle evolved in this behalf should be simple, practical and suited to the conditions obtaining in this country'. The Court ruled that 'Once the activity carried on is hazardous or inherently dangerous, the person carrying on such activity is liable to make good the loss caused to any other person by his activity irrespective of the fact whether he took reasonable care while carrying on his activity. The rule is premised upon the very nature of the activity carried on'. Consequently the polluting industries are 'Absolutely liable to compensate for the harm caused by them to villagers in the affected area, to the soil and to the underground water and hence, they are bound to take all necessary measures to remove sludge and other pollutants lying in the affected areas'. The 'polluter pays' principle as interpreted by this Court means that the absolute liability for harm to the environment extends not only to compensate the victims of pollution but also the cost of restoring the environmental degradation. [Remedying] the damaged environment is part of the process of 'Sustainable Development' and as such [the] polluter is liable to pay the cost to the individual [who] suffers as well as the cost of reversing the damaged ecology.

[The court then set out the provision of the Constitution as well as the Water Act, Air Act and Environment (Protection) Act]. In view of the above mentioned constitutional and statutory provisions we have no hesitation in holding that the precautionary principle and the polluter pays principle are part of the environmental law of the country.

Even otherwise once these principles are accepted as part of the Customary International Law there would be no difficulty in accepting them as part of the domestic law. It is almost accepted proposition of law that the rule of Customary International Law which are not contrary to the municipal law shall be deemed to have been incorporated in the domestic law and shall be followed by the Courts of Law. For support we may refer to Justice H.R.Khanna's opinion in Addl. Distt. Magistrate Jabalpur vs. Shivakant Shukla (AIR 1976 SC 1207), Jolly George Verghese's case (AIR 1980 SC 470) and Gramophone Company's case (AIR 1984 SC 667). 

The Constitutional and statutory provisions protect a persons right to fresh air, clean water and pollution free environment, but the source of the right is the inalienable common law right of clean environment. [The court proceeded to quote a paragraph from Blackstone's commentaries on the Laws of England (1876) in respect of 'nuisance']. Our legal system having been founded on the British Common Law the right of a person to pollution free environment is a part of the basic jurisprudence of the land. 
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