       SOME IMPORTANT SUPREME COURT CASES

            COLLECTED:: P.JANARDHANAREDDY
   Adverse inference - Document - Non production - Adverse inference - Document when in possession of a public functionary and under an obligation to produce before Court, fails and or neglects to produce the same, an adverse inference may be drawn against him. (Evidence Act, 1872, S.114). (State Inspector of Police, Visakhapatnam Vs Surya Sankaram Kurri) 2006(4) Criminal Court Cases 231 (S.C.)

          Agreement to sell - Specific performance - Property belonged to Company - Company passed resolution to sell the property - Power of Attorney executed - Power of Attorney holder entering into agreement to sell - Plaintiff having capacity to pay and ready and willing to pay the balance amount - Absence of any material to show that power of attorney was acting in unauthorised manner in view of clear resolution of company - Decree of specific performance, upheld. (Specific Relief Act, 1963, Ss.16, 20, Contract Act, 1872, Ss.23 & 24). (India Financial Assn., Seventh Day Adventists Vs M.A.Unneerikutty & Anr.) 2006(4) Civil Court Cases 42 (S.C.)

          Agreement to sell - Suit for specific performance - Death of agreement holder - Suit for specific performance filed by sister - Widow of agreement holder not remarried - Suit by sister not maintainable when wife of agreement holder had not remarried. (Dyaneshwar Ramachandra Rao Patange Vs Bhagirathibai) 2006(4) Civil Court Cases 140 (S.C.)

          Arbitration and Conciliation Act, 1996, S.11, Civil Procedure Code, 1908, O.3.R.1 - Arbitrator - Appointment - Counsel consented to appointment of an arbitrator - High Court in a petition u/s 11 of the Act appointed an arbitrator on consent given by counsel for appellant - Arbitrator so appointed entered into reference and proceeded in the matter - Held, such party cannot be allowed to agitated that as per terms of arbitration clause in agreement only a particular arbitrator could be appointed - Concession made by Advocate is binding on party whom he represents in terms of O.3.R.1 CPC. (B.S.N.L. & Ors. Vs M/s.Subash Chandra Kanchan & Anr.) 2006(3) Apex Court Judgments 193 (S.C.)

          Arbitration and Conciliation Act, 1996, S.11(6), Constitution of India, Article 137 - Arbitration petition - Review - Function performed by Chief Justice of India or his nominee or by Chief Justice of a High Court or his nominee is 'Judicial' - Application for review of an order passed by Chief Justice of India or his nominee is maintainable. (M/s Jain Studios Ltd. Vs Shin Satellite Public Co. Ltd.) 2006(3) Apex Court Judgments 358 (S.C.)

          Arbitration and Conciliation Act, 1996, Ss.34, 43, Limitation Act, 1963, S.14 - Prosecuting remedy in wrong forum - Exclusion of time - Provision of S.14 Limitation Act is applicable to proceedings under Arbitration and Conciliation Act, 1996. (United India Insurance Co. Ltd. Vs J.A.Infra Structure Pvt. Ltd.) 2006(4) Civil Court Cases 254 (S.C.)

          Civil Procedure Code, 1908, Ss.92, 115 - Maintainability of suit u/s 92 CPC - Preliminary issue framed - Order that suit is maintainable - Revision thereagainst is maintainable. (Vidyodaya Trust & Ors. Vs M/s Mohan Prasad R. & Ors.) 2006(4) Civil Court Cases 209 (S.C.)

          Civil Procedure Code, 1908, S.100 - Second appeal - Scope - High Court can interfere in a case only when substantial questions of law are involved and those questions have been clearly formulated in the memorandum of appeal - At the time of admission of second appeal, it is the bounden duty and obligation of High Court to formulate substantial question of law and then only High Court is permitted to proceed with the case to decide those questions of law. (Gurdev Kaur & Ors. Vs Kaki & Ors.) 2006(3) Apex Court Judgments 214 (S.C.)

          Civil Procedure Code, 1908, O.3.R.1 - Concession by counsel - It is binding on party - However, matter is different if concession is made on a question of law - A wrong concession on legal question is not binding upon client. (B.S.N.L. & Ors. Vs M/s.Subash Chandra Kanchan & Anr.) 2006(3) Apex Court Judgments 193 (S.C.)

          Civil Procedure Code, 1908, O.3.R.1, Arbitration and Conciliation Act, 1996, S.11 - Arbitrator - Appointment - Counsel consented to appointment of an arbitrator - High Court in a petition u/s 11 of the Act appointed an arbitrator on consent given by counsel for appellant - Arbitrator so appointed entered into reference and proceeded in the matter - Held, such party cannot be allowed to agitated that as per terms of arbitration clause in agreement only a particular arbitrator could be appointed - Concession made by Advocate is binding on party whom he represents in terms of O.3.R.1 CPC. (B.S.N.L. & Ors. Vs M/s.Subash Chandra Kanchan & Anr.) 2006(3) Apex Court Judgments 193 (S.C.)

          Civil Procedure Code, 1908, O.9.R.13 - Exparte decree - Setting aside - While setting aside a decree, conditions can be imposed but such conditions should not be unreasonable or harshly excessive. (Tea Auction Ltd. Vs Grace Hill Tea Industry & Anr.) 2006(3) Apex Court Judgments 234 (S.C.)

          Civil Procedure Code, 1908, O.9.R.13 - Exparte decree - Setting aside - Exparte decree for Rs.37 lakhs - While setting aside exparte decree condition of furnishing security of Rs.37 lakhs either in the form of bank guarantee or in cash imposed - Held, while setting aside a decree, conditions can be imposed but such conditions should not be unreasonable or harshly excessive - Interest of justice will be met if respondent is directed to furnish security to extent of Rs.5 lakhs. (Tea Auction Ltd. Vs Grace Hill Tea Industry & Anr.) 2006(3) Apex Court Judgments 234 (S.C.)

          Civil Procedure Code, 1908, O.6.Rr.1,2 - Mala fide - Allegations as to - Pleading - Sufficient particulars and cogent materiels making out prima facie case must be set out in the pleadings - Vague allegation or bald assertion is not sufficient - In absence of material particulars, Court is not expected to make 'fishing' inquiry into the matter. (Purushottam Kumar Jha Vs State of Jharkhand & Ors.) 2006(3) Apex Court Judgments 303 (S.C.)

          Civil Procedure Code, 1908, O.23.R.3-B - Consent decree - Suit in representative character - Leave of Court - Notice to interested parties - Notice as provided under O.23.R.3-B is not mandatory - In case Court finds that all parties interested in suit had joined in the consent terms and are fully conscious of consent terms, then issuance of notice is an empty formality. (Milind Moreshwar Kowley Vs Manohar Bhaskar Kowley (D) thr. L.Rs. & Ors.) 2006(4) Civil Court Cases 154 (S.C.)

          Civil Procedure Code, 1908, O.23.R.3-B - Consent decree - Suit in a representative character - Leave of Court - Consent terms tendered in Court and Court proceeded to pass decree in accordance with consent terms - It is sufficient to hold that leave of Court was expressly recorded - Held, it is not necessary to use particular words to record leave of the Court - Fact that Court proceeded to pass the consent decree is sufficient indication that Court granted leave. (Milind Moreshwar Kowley Vs Manohar Bhaskar Kowley (D) thr. L.Rs. & Ors.) 2006(4) Civil Court Cases 154 (S.C.)

          Civil Procedure Code, 1908, O.41.R.23-A - Remand - While remitting the matter High Court not indicated as to what question of facts and law are required to be assessed and the circumstances upon which the High Court found itself unable to decide the matter - Plaintiff given sufficient opportunity to produce the documents and no other documents filed inspite of opportunity - Order of remand set aside - Matter remitted to High Court for decision on merits only on the materials already on record. (Hamebed (D) By LRs. & Ors. Vs Kummothummal Kunhi P.P.Amma (D) by LRs. & Ors.) 2006(4) Civil Court Cases 100 (S.C.)

          Civil Procedure Code, 1908, O.39.Rr.1,2, Trade and Merchandise Marks Act, 1958, Ss.2, 21, 29 & 33 - Trade mark - Infringement - Ad interim injunction - When prima facie case is made out and balance of convenience is in favour of plaintiff then it is not necessary to show loss of goodwill and reputation to fulfil the requirement of condition of irreparable injury - If first two requisites are fulfilled in trade mark actions irreparable injury can be presumed to have taken place. (Ramdev Food Products Pvt. Ltd. Vs Arvindbhai Rambhai Patel & Ors.) 2006(3) Apex Court Judgments 367 (S.C.)

          Civil Procedure Code, 1908, O.37.R.3 - Summary suit - Leave to defend - While giving leave to defend the suit the Court shall observe the following principles: (a) If the Court is of opinion that the case raises a triable issue then leave to defend should ordinarily be granted unconditionally - The question whether the defence raises a triable issue or not has to be ascertained by Court from the pleadings before it and the affidavits of parties; (b) If the Court is satisfied that the facts disclosed by the defendant do not indicate that he has a substantial defence to raise or that the defence intended to put by the defendant is frivolous or vexatious it may refuse leave to defend altogether; (c) In cases where the Court entertains a genuine doubt on the question as to whether the defence is genuine or sham or whether it raises a triable issue or not, the Court may impose conditions in granting leave to defend. (Defiance Knitting Industries Pvt. Ltd. Vs Jay Arts) 2006(4) Civil Court Cases 259 (S.C.)

          Civil Procedure Code, 1908, O.37.R.3 - Summary suit - Leave to defend - To be granted when there is a triable issue. (UBS AG Vs State Bank of Patiala) 2006(3) Apex Court Judgments 324 (S.C.)

          Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974, S.3 - Preventive detention order - Challenged on ground that translated copies of all documents, statements and other material not furnished within statutory period of five days to detenu - Documents in English - Within 10 days translated documents made available to detenu - Sufficient material to establish that detenu in fact was conversant with English language and corresponded with authorities in that language - Service of documents upon detenu in English did not breach Article 22(5) of Constitution. (Sheetal Manoj Gore Vs State of Maharashtra & Ors.) 2006(4) Criminal Court Cases 058 (S.C.)

          Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974, S.3 - Preventive detention order - Delay in passing order of detention - Time taken in completing the process for issuance of order of detention not to be tested by same standard as is applied in matter of consideration of representation of detenu - Reasons sufficiently explained for time taken in issuing order of detention - Detention order not vitiated. (Sheetal Manoj Gore Vs State of Maharashtra & Ors.) 2006(4) Criminal Court Cases 058 (S.C.)

          Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974, S.3 - Preventive detention order - Non application of mind - Detaining authority took charge on 10.1.2006 and detention order passed on 27.1.2006 - Documents running into 2000 pages - Contention that authority signed the detention order on grounds prepared by predecessor - No basis of contention that detaining authority passed detention order without applying her mind. (Sheetal Manoj Gore Vs State of Maharashtra & Ors.) 2006(4) Criminal Court Cases 058 (S.C.)

          Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974, S.3(1) - Preventive detention order - Delay in execution of order - Order passed on 12th February and served on 12th March - Detenu evaded his arrest and absconded - Held, when a person himself evaded service of detention order, it was not open to him to contend that due to long delay live link between offending activities and actual arrest was snapped. (Vinod K.Chawla Vs Union of India & Ors.) 2006(4) Criminal Court Cases 215 (S.C.)

          Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974, S.3(1) - Preventive detention order - Formulation of opinion and subjective satisfaction of detaining authority - Detention order challenged on the ground that grounds of detention made reference to statement of son of appellant before DRI which he retracted when produced before ACMM and that such retraction not placed before detaining authority - Detention order showing that detaining authority placed reliance entirely upon statement of appellant himself and documents and material recovered from his business premises - Held, detention order not at all based upon statement of son of appellant and merely a passing reference was made to that statement - Formulation of opinion and subjective satisfaction not vitiated. (Vinod K.Chawla Vs Union of India & Ors.) 2006(4) Criminal Court Cases 215 (S.C.)

          Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974, S.3(1) - Preventive detention order - Representation - Delay in disposal - There is no straight jacket formula - Depends upon facts of each case viz. volume and contents of the grounds of detention, the documents supplied along with the grounds, the inquiry to be made by the officers of different departments, the nature of the inquiry, the time required for examining the various pleas raised, the time required in recording the comments by the authorities of the department concerned and so on. (Vinod K.Chawla Vs Union of India & Ors.) 2006(4) Criminal Court Cases 215 (S.C.)

          Constitution of India, Art.136 - Special leave to appeal - Principles governing Letters Patent Appeal not applicable. (UBS AG Vs State Bank of Patiala) 2006(3) Apex Court Judgments 324 (S.C.)

          Constitution of India, Article 137, Arbitration and Conciliation Act, 1996, S.11(6) - Arbitration petition - Review - Function performed by Chief Justice of India or his nominee or by Chief Justice of a High Court or his nominee is 'Judicial' - Application for review of an order passed by Chief Justice of India or his nominee is maintainable. (M/s Jain Studios Ltd. Vs Shin Satellite Public Co. Ltd.) 2006(3) Apex Court Judgments 358 (S.C.)

          Consumer Protection Act, 1986, Ss.12, 17 - Accident insurance policy - Death in accident - Claim of insurance amount - Dispute about disclosure made in proposal form and information given - Complex factual position requires that matter should be examined by Court of law and not by Commission. (Oriental Insurance Co. Ltd. Vs Munimahesh Patel) 2006(4) Civil Court Cases 203 (S.C.)

          Consumer Protection Act, 1986 - Proceedings under Consumer Protection Act are summary in nature and adjudication of issues which involve disputed factual questions should not be adjudicated. (Oriental Insurance Co. Ltd. Vs Munimahesh Patel) 2006(4) Civil Court Cases 203 (S.C.)

          Consumer Protection Rules, 1987, R.2(b), 14(1) & 14(3) - Consumer dispute - An authorised agent can represent a party provided the authorisation is in writing. (R.D.Nagpal Vs Vijay Dutt & Anr.) 2006(4) Civil Court Cases 11 (S.C.)

          Criminal Procedure Code, 1973, S.154, Indian Penal Code, 1860, Ss.376, 506 - FIR - Delay - Rape - Sexual offences - Delay is due to variety of reasons - It concerns the reputation of the prosecutrix and honour of her family - An unmarried girl will not like to give publicity to the traumatic experience she had undergone - Prosecution case cannot be doubted merely on the ground of delay in lodging FIR - Delay has the effect of putting the Court on guard to search if any explanation has been offered for the delay and, if offered, whether it is satisfactory. (Dildar Singh Vs State of Punjab) 2006(4) Criminal Court Cases 244 (S.C.)

          Criminal Procedure Code, 1973, S.200, Negotiable Instruments Act, 1881, S.138 -- Dishonour of cheque - Criminal complaint - Prosecution if ultimately found to be frivolous or otherwise mala fide, Court may direct registration of case against complainant for mala fide prosecution of accused - Accused is also entitled to file a suit for damages. (Sabitha Ramamurthy & Anr. Vs R.B.S.Channabasavardhya) 2006(4) Civil Court Cases 01 (S.C.)

          Criminal Procedure Code, 1973, S.246 - Charge - Alteration - Court has power to alter the charge but it is obligatory on the part of Court to bring it to the notice of accused and explain the same to them. (Sabbi Mallesu & Ors. Vs State of A.P.) 2006(4) Criminal Court Cases 357 (S.C.)

          Criminal Procedure Code, 1973, S.306 - Approver - Suppressing material facts and giving false evidence - Approver can be tried for the offence in respect of which he had been given pardon - Despite this if public prosecutor does not take steps to proceed against the approver then Court has inherent power to proceed against approver in case he is wilfully suppressing material facts or is giving false evidence. (Renuka Bai & Rinku @ Ratan & Anr. Vs State of Maharashtra) 2006(4) Criminal Court Cases 329 (S.C.)

          Criminal Procedure Code, 1973, S.311 - Material witness - Power to summon - Exercise of power under Section 311 Cr.P.C. should be resorted to only with the object of finding out the truth or obtaining proper proof of such facts which lead to a just and correct decision of the case. (U.T. of Dadra & Haveli & Anr. Vs Fatehsinh Mohansinh Chauhan) 2006(4) Criminal Court Cases 024 (S.C.)

          Criminal Procedure Code, 1973, S.311 - Material witness - Summoning of - An application by prosecution for summoning a witness after the defence evidence has been recorded, should not be branded as "an attempt by the prosecution to fill in a lacuna". (U.T. of Dadra & Haveli & Anr. Vs Fatehsinh Mohansinh Chauhan) 2006(4) Criminal Court Cases 024 (S.C.)

          Criminal Procedure Code, 1973, S.313, Indian Penal Code, 1860, Ss.96 to 106 - Private defence - Plea not raised in statement u/s 313 Cr.P.C. - Plea of self defence is still available as accused cannot be expected to admit that he had inflicted the blow that killed the deceased. (Krishnan Vs State of Tamil Nadu) 2006(4) Criminal Court Cases 264 (S.C.)

          Criminal Procedure Code, 1973, S.378 - Appeal against acquittal - Power of High Court - Not different from its power in an appeal from conviction - High Court can review and consider entire evidence and can come to its own conclusions by either accepting the evidence rejected by trial Court or rejecting the evidence accepted by the trial Court - If High Court decides to depart from the conclusions reached by the trial court, it should pay due attention to the grounds on which acquittal was based and state the reasons as to why it finds the conclusions leading to the acquittal, unacceptable - It should also bear in mind that (i) the presumption of innocence in favour of the accused is fortified by the findings of the trial court; (ii) the accused is entitled to benefit of any doubt; and (iii) the trial court had the advantage of examining the demeanour of the witnesses. The crux of the matter, however, is whether the High Court is able to give clear reasons to dispel the doubt raised, and reject the reasons given by the trial court. (Pulicherla Nagaraju @ Nagaraja Reddy Vs State of Andhra Pradesh) 2006(4) Criminal Court Cases 136 (S.C.)

          Criminal Procedure Code, 1973, S.379 - Review of evidence by appellate Court in a case of acquittal - In case admissible evidence is ignored while acquitting an accused then a duty is cast upon Appellate Court to re-appreciate the evidence for the purpose of ascertaining as to whether any of the accused really committed any offence or not. (Ratheesh Vs State of Kerala) 2006(4) Criminal Court Cases 049 (S.C.)

          Evidence Act, 1872, S.105, Indian Penal Code, 1860, Ss.96 to 106 - Private defence - Onus to prove is on accused - Plea can be established either by defence evidence or from the prosecution evidence - It cannot be based on speculation or mere surmises - Plea need not to be taken explicitly - There must be circumstances which caused reasonable apprehension in the mind that he would suffer death or grievous hurt if he does not exercise his right of private defence - Burden to prove private defence is not as onerous as that which lies on the prosecution - While prosecution is required to prove its case beyond a reasonable doubt, the accused can discharge his onus by establishing a preponderance of probability. (Krishnan Vs State of Tamil Nadu) 2006(4) Criminal Court Cases 264 (S.C.)

          Evidence Act, 1872, S.113-B, Indian Penal Code, 1860, S.304-B - Three main ingredients of offence u/s 304-B IPC are : (a) that, there is a demand of dowry and harassment by the accused on that count; (b) that, the deceased died; and (c) that, the death is under unnatural circumstances within seven years of the marriage - When these factors are proved by reliable and cogent evidence, then the presumption of dowry death under section 113-B of the Evidence Act clearly arises. (Ram Badan Sharma Vs State of Bihar) 2006(4) Criminal Court Cases 097 (S.C.)

          Evidence Act, 1872, S.154 - Hostile witness - Evidence of a hostile witness not to be treated as effaced from record - In can be relied upon in part. (Santosh Kumar Vs State of M.P.) 2006(4) Criminal Court Cases 153 (S.C.)

          Evidence Act, 1872, S.32 - Dying declaration - Conviction without further corroboration - Court has to be on guard that the statement of deceased was not as a result of either tutoring or prompting or a product of imagination - Court must be further satisfied that the deceased was in a fit state of mind after a clear opportunity to observe and identify the assailant - If Court finds dying declaration true and voluntary then conviction can be based on it without any further corroboration - Rule requiring corroboration is merely a rule of prudence. (Sham Shankar Kankaria Vs State of Maharashtra) 2006(4) Criminal Court Cases 075 (S.C.)

          Evidence Act, 1872, S.32 - Dying declaration - Recorded by a senior clerk appointed by Tehsildar to act as an Executive Magistrate for that purpose - Such a dying declaration does not gets same sanctity as a dying declaration recorded by a Magistrate - There is no law which mandates that a dying declaration should be recorded only by a Magistrate. (Rajendra & Ors. Vs State of Maharashtra) 2006(4) Criminal Court Cases 195 (S.C.)

          Evidence Act, 1872, S.32 - Dying declaration - There is no law which mandates that a dying declaration should be recorded only by a Magistrate. (Rajendra & Ors. Vs State of Maharashtra) 2006(4) Criminal Court Cases 195 (S.C.)

          Evidence Act, 1872, S.91 - Document - Contents - Can be proved by writing itself - In case deed is capable of being construed differently then parties can lead evidence to show how they understood the same. (Tulsi & Ors. Vs Chandrika Prasad & Ors.) 2006(4) Civil Court Cases 36 (S.C.)

          Evidence Act, 1872, Ss.102, 103 - Mala fide - Burden of proof - Is on the person making the allegation - Such burden is very heavy - Malice cannot be inferred or assumed - Such a charge can easily be made than made out - Courts to examine it with extreme care, caution and circumspection - It has been rightly described as 'the last refuge of a losing litigant'. (Purushottam Kumar Jha Vs State of Jharkhand & Ors.) 2006(3) Apex Court Judgments 303 (S.C.)

          Indian Penal Code, 1860, S.302 - Murder - Accused assaulted the deceased with a knife which was concealed by him - Accused had inflicted injuries on left side of head, eye brow and right ear of deceased - Injury proved fatal - Accused held guilty of murder. (Settu Vs State of Tamil Nadu) 2006(4) Criminal Court Cases 370 (S.C.)

          Indian Penal Code, 1860, S.302 - Murder - Culpable homicide and murder - Distinction - In the scheme of the IPC culpable homicide is genus and murder its specie - All murder is culpable homicide but not vice-versa - Culpable homicide sans special characteristics of murder is culpable homicide not amounting to murder. (Settu Vs State of Tamil Nadu) 2006(4) Criminal Court Cases 370 (S.C.)

          Indian Penal Code, 1860, S.304 Part I - Correct provision of law for conviction - Six accused wanted to extract a confession from the deceased of his having committed theft of a cycle - Deceased tied to cot and assaulted with weapons like iron pipe, wooden stick - Vital blow given by accused No.1 who was stated to be armed with iron pipe - No material to show that other accused shared common intention of causing any injury to deceased to cause his death - Appellant No.1 convicted u/s 304 Part I IPC and other accused convicted u/s 342 r/w S.34 and S.325 r/w S.34 IPC. (Sham Shankar Kankaria Vs State of Maharashtra) 2006(4) Criminal Court Cases 075 (S.C.)

          Indian Penal Code, 1860, S.304-B, Evidence Act, 1872, S.113-B - Three main ingredients of offence u/s 304-B IPC are : (a) that, there is a demand of dowry and harassment by the accused on that count; (b) that, the deceased died; and (c) that, the death is under unnatural circumstances within seven years of the marriage - When these factors are proved by reliable and cogent evidence, then the presumption of dowry death under section 113-B of the Evidence Act clearly arises. (Ram Badan Sharma Vs State of Bihar) 2006(4) Criminal Court Cases 097 (S.C.)

          Indian Penal Code, 1860, S.304-B - Dowry death - Death by poisoning - Deceased neither taken to a doctor nor any doctor called to examine her - Any kind of medical treatment also not given to deceased - It is a extremely unnatural human conduct - Dead body secretly and clandestinely cremated causing disappearance of evidence of offence without even intimating the parents of deceased who were living only a few miles away - Overwhelming evidence that there was persistent demand of dowry and because of non-fulfilment of said demand there was harassment and continuous beating of deceased - Conviction calls for no interference. (Ram Badan Sharma Vs State of Bihar) 2006(4) Criminal Court Cases 097 (S.C.)

          Indian Penal Code, 1860, S.307 - Attempt to murder - Appellant fired a short at the neck of PW2 from country made pistol on exhortation of other three accused - PW1 claimed to be eye witness - Trial Court acquitted all but High Court convicted appellant - Trial Court acquitted accused on ground that presence of PW1 was doubtful, who was chance witness who was resident of village 35 km. away and no independent witness was examined - No gun seized and no cartridge found at place of occurrence - FIR ante timed as it could not have been sent to circle officer after four days and to Court after eight days - No explanation why statement of PW2 was taken after a long time although doctor had not found him unconscious - Judgment of acquittal could not have been interfered with by High Court. (Jagdish Murav Vs State of U.P. & Ors.) 2006(4) Criminal Court Cases 157 (S.C.)

          Indian Penal Code, 1860, S.307 - Attempt to murder - Intent coupled with some overt act in execution thereof is sufficient to base conviction u/s 307 IPC - It is not essential that bodily injury capable of causing death should have been inflicted - Nature of injury actually caused gives considerable assistance to know the intention of accused but intention can also be deduced from other circumstances and in some cases can be ascertained even without any reference to all to actual wounds - The provision makes a distinction between act of accused and its result - Court has to see whether the act, irrespective of its result, was done with the intention or knowledge - An attempt in order to be criminal need not be the penultimate act - It is sufficient in law, if there is present an intent coupled with some overt act in execution thereof. (Bipin Bihari Vs State of M.P.) 2006(4) Criminal Court Cases 384 (S.C.)

          Indian Penal Code, 1860, S.34 - Common intention - If two or more persons intentionally do an act jointly, the position in law is just the same as if each of them had done it individually - Provision is applicable even if no injury has been caused by the particular accused himself - For applying Section 34 it is not necessary to show some overt act on the part of accused - Liability of one person for an offence committed by another in the course of criminal act perpetrated by several persons arises u/s 34 of the Act if such criminal act is done in furtherance of a common intention of the persons who join in committing the crime - Direct proof of common intention is seldom available and the same can be inferred from the circumstances appearing from the proved facts - To prove the guilt u/s 34 prosecution has to prove by direct or circumstantial evidence that there was plan or meeting of mind of all the accused persons to commit the offence, be it pre-arranged or on the spur of moment but it must necessarily be before the commission of the crime. (Surinder Singh @ Chhinda & Anr. Vs State of Punjab) 2006(4) Criminal Court Cases 354 (S.C.)

          Indian Penal Code, 1860, S.376 - Rape - Injuries - Absence of - Absence of injuries on private parts of a victim specially a married lady cannot, ipso facto, lead to an inference that no rape has been committed. (Santosh Kumar Vs State of M.P.) 2006(4) Criminal Court Cases 153 (S.C.)

          Indian Penal Code, 1860, S.376(2)(g) - Gang rape - Common intention - Can be proved either by direct evidence or by inference from the acts or attending circumstances and conduct of parties - Direct proof of common intention is seldom available and, therefore, such intention can only be inferred from the circumstances appearing from the proved facts of the case and the proved circumstances. (Pradeep Kumar Vs Union Administration, Chandigarh) 2006(4) Criminal Court Cases 171 (S.C.)

          Indian Penal Code, 1860, S.376(2)(g) - Gang rape - Common intention - Rape by one - On proof of common intention of the group to commit rape, actual act of rape by even one individual forming group, would fasten the guilt on other members of the group, although he or they have not committed rape on the victim or victims. (Pradeep Kumar Vs Union Administration, Chandigarh) 2006(4) Criminal Court Cases 171 (S.C.)

          Indian Penal Code, 1860, S.376(2)(g) - Gang rape - Common intention - Rape by two - Appellant reached place after offence was committed - Appellant did not commit rape - No evidence that he shared common intention with others - Cannot be held guilt of gang rape - Conviction of appellant set aside. (Pradeep Kumar Vs Union Administration, Chandigarh) 2006(4) Criminal Court Cases 171 (S.C.)

          Indian Penal Code, 1860, S.376(2)(g) - Gang rape - It is necessary for the prosecution to prove : (i) that more than one person had acted in concert with the common intention to commit rape on the victim; (ii) that more that one accused had acted in concert in commission of crime of rape with pre-arranged plan, prior meeting of mind and with element of participation in action - Common intention would be action in consort in pre-arranged plan or a plan formed suddenly at the time of commission of offence which is reflected by element of participation in action or by the proof of the fact of inaction when the action would be necessary. The prosecution would be required to prove pre-meeting of mind of accused persons prior to commission of offence of rape by substantial evidence or by circumstantial evidence; and (iii) that in furtherance of such common intention one or more persons of the group actually committed offence of rape on victim or victims - Prosecution is not required to prove actual commission of rape by each and every accused forming group. (Pradeep Kumar Vs Union Administration, Chandigarh) 2006(4) Criminal Court Cases 171 (S.C.)

          Indian Penal Code, 1860, Ss.299 Clause (b) and 300 - Murder - Culpable homicide and murder - Difference between Sections 299(b) and 300 - The difference between Clause (b) of Section 299 and Clause (3) of Section 300 is degree of probability of death resulting from the intended bodily injury - Prosecution must prove the following acts before it can bring a case under Section 300, "thirdly" - It must establish that a bodily injury is present; secondly the nature of injury - It must be proved that there was a intention to inflict that particular injury - Lastly it must be proved that the injury of the type just described made up the thee elements set out above was sufficient to cause death in the ordinary course of nature. (Settu Vs State of Tamil Nadu) 2006(4) Criminal Court Cases 370 (S.C.)

          Indian Penal Code, 1860, Ss.299 Clause (b) and 300 - Murder - Culpable homicide and murder - Under clause thirdly of Section 300 IPC, culpable homicide is murder, if both the following conditions are satisfied : i.e. (a) that the act which causes death is done with the intention of causing death or is done with the intention of causing a bodily injury; (b) that the injury intended to be inflicted is sufficient in the ordinary course of nature to cause death - Even if the intention of accused was limited to the infliction of a bodily injury sufficient to cause death in the ordinary course of nature, and did not extend to the intention of causing death, the offence would be murder; Clause 4 of S.300 would be applicable where knowledge of the offender as to the probability of death of a person or persons in general as distinguished from a particular person or persons - being caused from his imminently dangerous act approximates to a practical certainty - Such knowledge on the part of the offender must be of the highest degree of probability, the act having been committed by the offender without any excuse for incurring the risk of causing death or such injury as aforesaid. (Settu Vs State of Tamil Nadu) 2006(4) Criminal Court Cases 370 (S.C.)

          Indian Penal Code, 1860, Ss.302, 304 Part I, Part II - Nature of offence - Death on account of single blow - By itself not sufficient to hold that offence is one u/s 304 and not u/s 302 - Whole thing depends upon the intention to cause death - Intention to cause death can be gathered generally from a combination of a few or several of the following, among other, circumstances : (i) nature of the weapon used; (ii) whether the weapon was carried by the accused or was picked up from the spot; (iii) whether the blow is aimed at a vital part of the body; (iv) the amount of force employed in causing injury; (v) whether the act was in the course of sudden quarrel or sudden fight or free for all fight; (vi) whether the incident occurs by chance or whether there was any pre-meditation; (vii) whether there was any prior enmity or whether the deceased was a stranger; (viii) whether there was any grave and sudden provocation, and if so, the cause for such provocation; (ix) whether it was in the heat of passion; (x) whether the person inflicting the injury has taken undue advantage or has acted in a cruel and unusual manner; (xi) whether the accused dealt a single blow or several blows. (Pulicherla Nagaraju @ Nagaraja Reddy Vs State of Andhra Pradesh) 2006(4) Criminal Court Cases 136 (S.C.)

          Indian Penal Code, 1860, Ss.302, 323, 96 to 106 - Deceased and his son attacked appellant with sticks and to protect his head raised the hands and got injuries on elbow - Appellant apprehending grievous hurt, picked up thorny stick lying on spot and hit the deceased to protect himself and not with intention of killing him - Deceased died two days later - Preponderance of probabilities show that act of appellant was in all probability, in exercise of his right of private defence - Accused acquitted. (Krishnan Vs State of Tamil Nadu) 2006(4) Criminal Court Cases 264 (S.C.)

          Indian Penal Code, 1860, Ss.302 r/w S.120-B, 364 r/w 120-B - Death penalty - Kidnapping of 13 children on different occasions to use them in theft activities and killed children when they were found to be of no use - Nature of crime and systematic way in which child where kidnapped and killed amply demonstrates the depravity of the mind of appellants - Appellants menance to society - Death penalty confirmed. (Renuka Bai & Rinku @ Ratan & Anr. Vs State of Maharashtra) 2006(4) Criminal Court Cases 329 (S.C.)

          Indian Penal Code, 1860, Ss.376, 506, Criminal Procedure Code, 1973, S.154 - FIR - Delay - Rape - Sexual offences - Delay is due to variety of reasons - It concerns the reputation of the prosecutrix and honour of her family - An unmarried girl will not like to give publicity to the traumatic experience she had undergone - Prosecution case cannot be doubted merely on the ground of delay in lodging FIR - Delay has the effect of putting the Court on guard to search if any explanation has been offered for the delay and, if offered, whether it is satisfactory. (Dildar Singh Vs State of Punjab) 2006(3) Apex Court Judgments 240 (S.C.)

          Indian Penal Code, 1860, Ss.376, 506 - Rape - Teacher committing rape of minor girl aged 16 years - Incident of 6th March and matter reported to police on 25th June - Prosecutrix did not disclose the incident to any one - Prosecutrix when experienced some pain in her abdomen then she was attended to by her mother who found that she was pregnant - Delay in lodging FIR sufficiently explained - Since medical examination was after three months of occurrence, it would hardly furnish any corroboration - Conviction and sentence calls for no interference. (Dildar Singh Vs State of Punjab) 2006(4) Criminal Court Cases 244 (S.C.)

          Indian Penal Code, 1860, Ss.420, 471, 120-B r/w S.466 - Admission in Medical College on basis of forged mark sheet - Conviction - Notice restricted to quantum of sentence - Both appellants had been in jail for 70 days and appellant No.2 was 81 years of age, a retired Engineer having suffered cardiac arrest once - Appellant No.1 had undergone two open heart surgeries - Sentence reduced to period already undergone. (Beena Philipose & Anr. Vs State of Kerala) 2006(4) Criminal Court Cases 056 (S.C.)

          Indian Penal Code, 1860, Ss.96 to 102 - Private defence - Plea of - Need not be specifically raised - Court is to see whether plea of private defence is probable in the facts and circumstances of the case. (Surendra & Anr. Vs State of Maharashtra) 2006(4) Criminal Court Cases 282 (S.C.)

          Indian Penal Code, 1860, Ss.96 to 106, Criminal Procedure Code, 1973, S.313 - Private defence - Plea not raised in statement u/s 313 Cr.P.C. - Plea of self defence is still available as accused cannot be expected to admit that he had inflicted the blow that killed the deceased. (Krishnan Vs State of Tamil Nadu) 2006(4) Criminal Court Cases 264 (S.C.)

          Indian Penal Code, 1860, Ss.96 to 106, Evidence Act, 1872, S.105 - Private defence - Onus to prove is on accused - Plea can be established either by defence evidence or from the prosecution evidence - It cannot be based on speculation or mere surmises - Plea need not to be taken explicitly - There must be circumstances which caused reasonable apprehension in the mind that he would suffer death or grievous hurt if he does not exercise his right of private defence - Burden to prove private defence is not as onerous as that which lies on the prosecution - While prosecution is required to prove its case beyond a reasonable doubt, the accused can discharge his onus by establishing a preponderance of probability. (Krishnan Vs State of Tamil Nadu) 2006(4) Criminal Court Cases 264 (S.C.)

          Injuries - On person of accused - Need not be explained - A different standard is applicable in a case where a specific plea of right of private defence is raised - In the event prosecution discharges its primary burden of proof then onus shifts on the accused - However, it does not mean that accused can discharge such burden only by examining defence witnesses. (Surendra & Anr. Vs State of Maharashtra) 2006(4) Criminal Court Cases 282 (S.C.)

          Interested or partisan witness - Evidence of such a witness not to be discarded merely on the ground that he is either partisan or interested or closely related to the deceased, if it is otherwise trustworthy and credible - It only requires scrutiny with more care and caution - If on such careful scrutiny, the evidence is found to be reliable and probable, it can be acted upon - If it is found to be improbable or suspicious, it ought to be rejected - Where the witness has a motive to falsely implicate the accused, his testimony should have corroboration in regard to material particulars before it is accepted. (Pulicherla Nagaraju @ Nagaraja Reddy Vs State of Andhra Pradesh) 2006(4) Criminal Court Cases 136 (S.C.)

          Investigation - Illegal investigation - Proceedings cannot be quashed merely on the ground of illegal investigation unless there is miscarriage of justice. (State Inspector of Police, Visakhapatnam Vs Surya Sankaram Kurri) 2006(4) Criminal Court Cases 231 (S.C.)

          Investigation - Sketch map not drawn - Investigating Officer did not make any investigation from the point of view of the defence - Investigation is thus not fair. (Surendra & Anr. Vs State of Maharashtra) 2006(4) Criminal Court Cases 282 (S.C.)

          Letters Patent Appeal - Appellate Court in a Letters Patent jurisdiction may review findings of fact as well as law arrived at by Single Judge - However, Court would normally do not interfere with the discretionary jurisdiction exercised by the Courts below. (M.Meenakshi & Ors. Vs Metadin Agarwal (D) by LRs & Ors.) 2006(4) Civil Court Cases 267 (S.C.)

          Limitation Act, 1963, S.14, Arbitration and Conciliation Act, 1996, Ss.34, 43 - Prosecuting remedy in wrong forum - Exclusion of time - Provision of S.14 Limitation Act is applicable to proceedings under Arbitration and Conciliation Act, 1996. (United India Insurance Co. Ltd. Vs J.A.Infra Structure Pvt. Ltd.) 2006(4) Civil Court Cases 254 (S.C.)

          Lok Adalat - Dispute can be decided only by way of compromise or settlement - Compromise means settlement of difference by mutual concessions - It is an agreement reached by adjustment of conflicting or opposing claims by reciprocal modification of demands - Compromise implies some element of accommodation on each side - Compromise is always bilateral and means mutual adjustment - Settlement is termination of legal proceedings by mutual consent. (The Legal Services Authorities Act, 1987, S.20). (State of Punjab & Ors. Vs Shri Ganpat Raj) 2006(4) Civil Court Cases 64 (S.C.)

          Motive - Not necessary to prove motive - While appreciating evidence motive is only one of the circumstances to be kept in mind - If evidence of witnesses is truthful and convincing, failure to prove motive is not fatal to prosecution case. (Bhimappa Chandappa Hosamani & Ors. Vs State of Karnataka) 2006(4) Criminal Court Cases 01 (S.C.)

          Motor Vehicle Act, 1988, S.149(2)(a)(ii) - Accident - Liability of Insurance company - Driving licence - Owner if appoints driver after examining driving licence of driver and takes a driving test and finds driver competent to drive then there is no breach of S.149(2)(a)(ii) of the Act - Insurance Company in that event is not absolved of its liability. (Lal Chand Vs Oriental Insurance Co. Ltd. ) 2006(4) Civil Court Cases 132 (S.C.)

          NATURAL JUSTICE - Principle of - To sustain complaint of violation of principle of natural justice one must establish that he has been prejudiced by non observance of principle of natural justice. (Om Prakash Mann Vs Director of Education (Basic) & Ors.) 2006(3) Apex Court Judgments 207 (S.C.)

          Negotiable Instruments Act, 1881, S.138, Criminal Procedure Code, 1973, S.200 - Dishonour of cheque - Criminal complaint - Prosecution if ultimately found to be frivolous or otherwise mala fide, Court may direct registration of case against complainant for mala fide prosecution of accused - Accused is also entitled to file a suit for damages. (Sabitha Ramamurthy & Anr. Vs R.B.S.Channabasavardhya) 2006(4) Criminal Court Cases 259 (S.C.)

          Negotiable Instruments Act, 1881, S.138, Criminal Procedure Code, 1973, S.200 -- Dishonour of cheque - Criminal complaint - Prosecution if ultimately found to be frivolous or otherwise mala fide, Court may direct registration of case against complainant for mala fide prosecution of accused - Accused is also entitled to file a suit for damages. (Sabitha Ramamurthy & Anr. Vs R.B.S.Channabasavardhya) 2006(4) Civil Court Cases 01 (S.C.)

          Negotiable Instruments Act, 1881, S.138 - Dishonour of cheque - Criminal complaint - Prosecution if ultimately found to be frivolous or otherwise mala fide, Court may direct registration of case against complainant for mala fide prosecution of accused - Accused is also entitled to file a suit for damages. (Sabitha Ramamurthy & Anr. Vs R.B.S.Channabasavardhya) 2006(4) Criminal Court Cases 259 (S.C.)

          Negotiable Instruments Act, 1881, S.141 - Dishonour of cheque - Criminal complaint - Statutory requirements - Where Court is required to issue summons which would put the accused to some sort of harassment, Court should insist strict compliance of the statutory requirements. (Sabitha Ramamurthy & Anr. Vs R.B.S.Channabasavardhya) 2006(4) Criminal Court Cases 259 (S.C.)

          Negotiable Instruments Act, 1881, S.141 -- Criminal complaint - Statutory requirements - Where Court is required to issue summons which would put the accused to some sort of harassment, Court should insist strict compliance of the statutory requirements. (Sabitha Ramamurthy & Anr. Vs R.B.S.Channabasavardhya) 2006(4) Civil Court Cases 01 (S.C.)

          Negotiable Instruments Act, 1881, Ss.138, 141 - Dishonour of cheque - Company - Merely being a director of a company is not sufficient to make the person liable - There should be a clear averment in the complaint that at the time the offence was committed, the person accused was in charge of, and responsible for the conduct of business of the company - Without there being such a averment in the complaint requirement of S.141 cannot be said to be satisfied. (2005(2) Apex Court Judgments 544 (S.C.) : 2005(3) Civil Court Cases 483 (S.C.) : 2005(4) Criminal Court Cases 502 (S.C.) Followed). (Sabitha Ramamurthy & Anr. Vs R.B.S.Channabasavardhya) 2006(4) Criminal Court Cases 259 (S.C.) : 2006(4) Civil Court Cases 01 (S.C.)

          Prevention of Corruption Act, 1988, S.17 - Income - Disproportionate to known sources of income - Investigation - To be by a police officer authorised by a police officer not below the rank of Superintendent of Police - Such authorisation must be in writing - Issuance of an oral direction is not contemplated under the Act. (State Inspector of Police, Visakhapatnam Vs Surya Sankaram Kurri) 2006(4) Criminal Court Cases 231 (S.C.)

          Prevention of Corruption Act, 1988, S.17 - Income - Disproportionate to known sources of income - Investigation - To be by a police officer authorised by police officer not below the rank of Superintendent of Police - This provision is mandatory in nature - When such authority to investigate is questioned then it is for prosecution to prove the same. (State Inspector of Police, Visakhapatnam Vs Surya Sankaram Kurri) 2006(4) Criminal Court Cases 231 (S.C.)

          Prevention of Corruption Act, 1988, S.17 - Investigation - Authorisation - Sanction when granted by a person not authorised in law, the same being without jurisdiction is a nullity. (State Inspector of Police, Visakhapatnam Vs Surya Sankaram Kurri) 2006(4) Criminal Court Cases 231 (S.C.)

          Punjab Scheduled Road and Controlled Areas (Restriction of Unregulated Development) Act, 1963, Ss.7(1), 10 & 12 - Construction within 50 mts of high-way - Prayer for compounding or regularisation of construction and violations - Construction made in teeth of notices and directions to stop unauthorised construction - Offending construction put up in a controlled area in defiance of provisions of law - Prayer of appellant rightly rejected by authorities and High Court was right in dismissing the writ petition. (M/s.Royal Paradise Hotel (P) Ltd. Vs State of Haryana & Ors.) 2006(3) Apex Court Judgments 278 (S.C.)

          Related witness - Absence of any material to show as to why witnesses would falsely implicate accused and shield actual culprit - Plea of false implication rejected. (Sham Shankar Kankaria Vs State of Maharashtra) 2006(4) Criminal Court Cases 075 (S.C.)

          Rent & Eviction - Personal necessity - Plea of alternative accommodation available with landlord - Landlord offered tenant that premises - Tenant declined offer as alternative accommodation not suitable for residence - Held, since tenant believes that alternative accommodation is not suitable for residence the petition for eviction cannot be rejected only on the ground that landlord has alternative accommodation. (Pushkar Singh Vs Ansuiya) 2006(4) Civil Court Cases 187 (S.C.)

          Service - Claim of designation as Law Officer/legal Assistant - Appellant appointed as Clerk on compassionate ground and not Law Officer/Legal Assistant - No sanctioned post of Law Officer/Legal Assistant - Clerk used to get information relating to pending cases of the Department in the High Court - Other persons also worked in that capacity - Appellant cannot claim to be designation as Law Officer/Legal Assistant. (Purushottam Kumar Jha Vs State of Jharkhand & Ors.) 2006(3) Apex Court Judgments 303 (S.C.)

          Service - Compulsory retirement - Charges as to (i) indiscipline and non-compliance and disobedience of the orders of higher officials and (ii) leveling baseless and uncalled for allegations against superior officers - Charges proved - Order of compulsory retirement not illegal, arbitrary or objectionable. (Purushottam Kumar Jha Vs State of Jharkhand & Ors.) 2006(3) Apex Court Judgments 303 (S.C.)

          Service - Compulsory retirement - Punishment inflicted by appellate authority and not by disciplinary authority - Despite this employee not deprived of his right of appeal - An appeal lay to Board - Employee filed a mercy petition and challenged the final order - Though it was styled mercy petition, Board treated it as an appeal and dismissed the same - Dismissal of appeal not challenged which became final - Held, employee not deprived of his right of appeal - Order of punishment not illegal. (A.P.State Electricity Board & Ors. Vs M.Kurmi Naidu) 2006(3) Apex Court Judgments 310 (S.C.)

          Service - Date of birth - Correction - Not to be allowed by keeping in view only the public servant concerned - Should only be allowed when evidence is conclusive in nature and when there is real injustice to the person concerned and that too if claim is made within time fixed by any rule or order and in case there is no such rule or order then such application must be within at least a reasonable time and not when claim is only plausible - Applicant has to produce the evidence in support of such claim, which may amount to irrefutable proof relating to his date of birth - Court or Tribunal must be slow in granting an interim relief or continuation in service, unless prima facie evidence of unimpeachable character is produced because if public servant succeeds, he can always be compensated, but if he fails, he would have enjoyed undeserved benefit of extended service and thereby caused injustice to his immediate junior. (State of Gujarat & Ors. Vs Vali Mohmed Dosabhai Sindhi) 2006(3) Apex Court Judgments 341 (S.C.)

          Service - Dismissal from service - Conductor of bus in very first year of his service not issuing tickets to passengers - This is a serious misconduct - Misconduct in State Road Transport Corporations should be dealt with iron hands and not leniently - Order of dismissal from service, passed by Corporation, confirmed. (U.P.State Road Transport Corporation, Dehradun Vs Suresh Pal) 2006(3) Apex Court Judgments 322 (S.C.)

          Service - Dismissal from service - Judicial review - It is impressible for High Court to reappreciate evidence which had been considered by the Inquiry Officer a Disciplinary Authority and the Appellate Authority. (State Bank of India & Ors. Vs Ramesh Dinkar Punde) 2006(3) Apex Court Judgments 242 (S.C.)

          Service - Dismissal from service - Judicial review - Normally, Courts do not substitute the punishment unless they are shocking disproportionate and if the punishment is interfered or substituted lightly in the punishment in exercise of extra-ordinary jurisdiction then it amounts to abuse of the process of Court. (U.P.State Road Transport Corporation, Dehradun Vs Suresh Pal) 2006(3) Apex Court Judgments 322 (S.C.)

          Service - Dismissal from service - Misconduct - Judicial review - High Court and Tribunal while exercising judicial review do not act as an appellate authority - Its jurisdiction is circumscribed and confined to correct errors of law or procedural error, if any, resulting in manifest miscarriage of justice or violation of principles of natural justice - Judicial review is not akin to adjudication on merit by reappreciating evidence as an Appellate Authority. (State Bank of India & Ors. Vs Ramesh Dinkar Punde) 2006(3) Apex Court Judgments 242 (S.C.)

          Service - Domestic enquiry - Principles of Evidence Act have no application in a domestic enquiry. (The Managing Director, North East K.R.T.C. Vs Devidas Manikrao Sadananda) 2006(3) Apex Court Judgments 256 (S.C.)

          Service - Domestic enquiry - Principles of natural justice are required to be complied with in a domestic enquiry, however, they cannot be stretched too far nor can they be applied in a vacuum. (The Managing Director, North East K.R.T.C. Vs Devidas Manikrao Sadananda) 2006(3) Apex Court Judgments 256 (S.C.)

          Service - Domestic enquiry - Standard of proof - Standard of proof in relation to the domestic enquiry is preponderance of probability. (The Managing Director, North East K.R.T.C. Vs Devidas Manikrao Sadananda) 2006(3) Apex Court Judgments 256 (S.C.)

          Service - Equal pay for equal work - Doctrine of - Applicable to those who are equally placed in all respects - Higher Qualification is a valid basis for classification of two categories of employees. (U.P.State Sugar Corpn Ltd. & Anr. Vs Sant Raj Singh & Ors.) 2006(3) Apex Court Judgments 297 (S.C.)

          Service - Termination - Order of termination challenged on the ground that charge sheet is vague and no copy of enquiry report was furnished - In reply to charge ground not taken that charge sheet is vague and that proper reply cannot be given - Appellant participated in the disciplinary proceedings without demur and he is now estopped from raising such issue - As regards not furnishing copy of enquiry report appellant is not prejudiced in any way - No case of appellant that he was deprived of making effective appeal for non furnishing of copy of enquiry report - No interference in order of termination. (Om Prakash Mann Vs Director of Education (Basic) & Ors.) 2006(3) Apex Court Judgments 207 (S.C.)

          Service - Termination - Conductor on daily wages - Civil suit for reinstatement - Held, civil suit is not maintainable as respondent is a workman and dispute is an industrial dispute - Civil Court has no pecuniary jurisdiction. (R.S.R.T.C. & Ors. Vs Ramdhara Indoliya) 2006(3) Apex Court Judgments 261 (S.C.)

          Sole eye witnesses - Conviction can be based on the testimony of single witness - However, Court must be satisfied that the testimony of solitary eye witness is of such sterling quality that Court finds it safe to base conviction solely on the testimony of that witness - In doing so the Court must test the credibility of the witness by reference to the quality of his evidence - The evidence must be free of any blemish or suspicion, must impress the Court as wholly truthful, must appear to be natural and so convincing that the Court has no hesitation in recording a conviction solely on the basis of the testimony of a single witness. (Bhimappa Chandappa Hosamani & Ors. Vs State of Karnataka) 2006(4) Criminal Court Cases 01 (S.C.)

          Solitary confinement and lack of medical facilities - High Court can exercise power to issue direction, order or writ for enforcement of any fundamental right if cause of action wholly or in part had arisen within the territories in relation to which it exercises jurisdiction notwithstanding that the seat of the Government or authority or the residence of the person against whom the direction order or writ is issued is not within the said territories. (Om Prakash Srivastava Vs Union of India & Ors.) 2006(4) Criminal Court Cases 306 (S.C.)

          Specific Relief Act, 1963, S.16(c) - Ready and willing - Lack of pleading - Provision does not require any specific phraseology - Compliance with the readiness and willingness has to be in spirit and substance and not in letter and form - Continuous readiness and willingness could be seen from the conduct of the plaintiff as a whole. (Faquir Chand & Anr. Vs Sudesh Kumari) 2006(3) Apex Court Judgments 259 (S.C.)

          Specific Relief Act, 1963, S.20 - Agreement to sell - Suit for specific performance - Discretionary relief of specific performance - Cannot be granted merely for the reason that plaintiff is ready and willing to perform his part of contract and that defendant was not entirely vigilant in protecting their rights in the proceedings before the competent authority under the Urban Land (Ceiling and Regulation) Act. (M.Meenakshi & Ors. Vs Metadin Agarwal (D) by LRs & Ors.) 2006(4) Civil Court Cases 267 (S.C.)

          Specific Relief Act, 1963, S.20 - Agreement to sell - Suit for specific performance - Discretionary relief of specific performance - Cannot be refused to be exercised on whims and caprice - However, when with passage of time, contract becomes frustrated or in some cases increase in price of land takes place, the same being relevant factors can be taken into consideration for the said purpose - While refusing to exercise the jurisdiction, Courts are not precluded from taking into consideration the subsequent events - While considering the question as to whether the discretionary jurisdiction should be exercised or not, the orders of a competent authority must also be taken into consideration - While Court upon passing a decree for specific performance of contract is entitled to direct that the same shall be subject to the grant of sanction by the concerned authority but not in a case where prayer for such sanction had been prayed for and expressly rejected. (M.Meenakshi & Ors. Vs Metadin Agarwal (D) by LRs & Ors.) 2006(4) Civil Court Cases 267 (S.C.)

          Specific Relief Act, 1963, S.20 - Specific performance - Rise in prices during pendency of suit - Plaintiff to some extent also responsible for delay of decision of suit - Defendant to be suitable compensated - Plaintiff to pay an additional sum of one lakh - Decree of specific performance maintained with said modification. (Faquir Chand & Anr. Vs Sudesh Kumari) 2006(3) Apex Court Judgments 259 (S.C.)

          STATUTES - Interpretation - Non-obstante nature of a provision although may be of wide amplitude, the interpretative process thereof must be kept confined to the legislative policy - A non-obstante clause must be given effect to, to the extent the Parliament intended and not beyond the same. (Ramdev Food Products Pvt. Ltd. Vs Arvindbhai Rambhai Patel & Ors.) 2006(3) Apex Court Judgments 367 (S.C.)

          Trade and Merchandise Marks Act, 1958, Ss.15 & 17 - Trade mark - Registration - Of parts and series - Registration of trade mark in regard to exclusive use is permissible both in respect of whole trade mark as also part thereof separately - Where such separate trade mark in regard to a part of it is applied for, applicant must satisfy the conditions applying to and have all the incidents of an independent trade mark. (Ramdev Food Products Pvt. Ltd. Vs Arvindbhai Rambhai Patel & Ors.) 2006(3) Apex Court Judgments 367 (S.C.)

          Trade and Merchandise Marks Act, 1958, Ss.2, 15 and 29 - Trade mark - Infringement - Acquiescence - In an infringement of trade mark, delay by itself may not be a ground for refusing to issue injunction - Defence of acquiescence is satisfied when plaintiff assents to or lay by in relation to the acts of another person - Specific knowledge on the part of plaintiff and prejudice suffered by defendant is also a relevant factor. (Ramdev Food Products Pvt. Ltd. Vs Arvindbhai Rambhai Patel & Ors.) 2006(3) Apex Court Judgments 367 (S.C.)

          Trade and Merchandise Marks Act, 1958, Ss.2, 21, 29 & 33, Civil Procedure Code, 1908, O.39.Rr.1,2 - Trade mark - Infringement - Ad interim injunction - When prima facie case is made out and balance of convenience is in favour of plaintiff then it is not necessary to show loss of goodwill and reputation to fulfil the requirement of condition of irreparable injury - If first two requisites are fulfilled in trade mark actions irreparable injury can be presumed to have taken place. (Ramdev Food Products Pvt. Ltd. Vs Arvindbhai Rambhai Patel & Ors.) 2006(3) Apex Court Judgments 367 (S.C.)

          Trade and Merchandise Marks Act, 1958, Ss.2(d), (i), (q), 15 & 17 - Trade mark - Infringement - Respondent permitted to trade from seven outlets - Respondents as such had limited right under the MOU and by reason thereof they could not have been permitted to start manufacturing of spices deceptively similar to that of plaintiff - Injunction granted. (Ramdev Food Products Pvt. Ltd. Vs Arvindbhai Rambhai Patel & Ors.) 2006(3) Apex Court Judgments 367 (S.C.)

          Trade and Merchandise Marks Act, 1958, Ss.2(d), (i) (q), 28 and 29 - Trade mark - Infringement and passing off - Deceptively similar test - Test is as to likelihood of confusion or deception arising from similarity of marks is same both in infringement and passing off actions. (Ramdev Food Products Pvt. Ltd. Vs Arvindbhai Rambhai Patel & Ors.) 2006(3) Apex Court Judgments 367 (S.C.)

          Trade and Merchandise Marks Act, 1958, Ss.28, 29, 2(d) - Trade mark - Registered - Infringement - Cause of action for filing a suit of infringement of trade mark is use of a deceptively similar mark which may not be identical - Deceptively similar means a mark which nearly resembles that other mark as to be likely to deceive or cause confusion. (Ramdev Food Products Pvt. Ltd. Vs Arvindbhai Rambhai Patel & Ors.) 2006(3) Apex Court Judgments 367 (S.C.)

          Transfer of Property Act, 1882, S.54 - Sale - Stamp duty - Ordinarily transferee pays the stamp duty. (Tulsi & Ors. Vs Chandrika Prasad & Ors.) 2006(4) Civil Court Cases 36 (S.C.)

          Transfer of Property Act, 1882, S.58(c) - Mortgage with conditional sale - Distinction between mortgage by way of conditional sale and a sale with condition of repurchase - In the former debt subsists and a right to redeem remains with the debtor but in case of the latter the transaction does not evidence an arrangement of lending and borrowing and thus right to redeem is not reserved thereby. (Tulsi & Ors. Vs Chandrika Prasad & Ors.) 2006(4) Civil Court Cases 36 (S.C.)

          Void order - Necessarily not non est - It is required to be set aside by a competent court of law inasmuch as an order may be void in respect of one person but may be valid in respect of another - An order cannot be declared to be void in a collateral proceeding and that too in the absence of authorities who were the authors thereof. (M.Meenakshi & Ors. Vs Metadin Agarwal (D) by LRs & Ors.) 2006(4) Civil Court Cases 267 (S.C.)

          Will - If a Will appears on the face of it to have been duly executed and attested in accordance with the requirements of the Statute, a presumption of due execution and attestation applies. (Gurdev Kaur & Ors. Vs Kaki & Ors.) 2006(3) Apex Court Judgments 214 (S.C.)

          Will - Interpretation of Will - Contents of the Will have to be appreciated in the context of circumstances of testator and not vis-a-vis the rules for intestate succession. (Gurdev Kaur & Ors. Vs Kaki & Ors.) 2006(3) Apex Court Judgments 214 (S.C.)

          Will - Interpretation of Will - Court cannot decide the right or wrong of the testator's decision - Role of Court is limited to examining whether the instrument propounded as the last Will of the deceased is or is not that by the testator and whether it is the product of the free and sound disposing mind - It is only for the purpose of examining the authenticity or otherwise of the instrument propounded as the last Will, that the Court looks into the nature of the bequest. (Gurdev Kaur & Ors. Vs Kaki & Ors.) 2006(3) Apex Court Judgments 214 (S.C.)

