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IN THE HIGH COURT OF MADRAS
Civil Revision Petition (PD) Nos. 797 and 1751 of 2002 and C.M.P. Nos. 6358 and 14922 of 2002
A.R. Ponnusamy Vs.  Thoppalan @ Karuppa Gounder :Decided On: 21.03.2003
Hon'ble Judges: 
P. Sathasivam, J.
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For Appellant/Petitioner/Plaintiff: M. Venkatachalapathy, Sr. Counsel for M. Sriram
For Respondents/Defendant: K. Yamunan, Adv.
Subject: Environment
Catch Words: 
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Acts/Rules/Orders: 
Civil Procedure Code (CPC) - Section 115; Constiuttion of India - Article 227
ORDER
P. Sathasivam, J.
1. Since the issue raised in both the Revision Petitions is one and the same, they are being disposed of by the following common order. Defendant in O.S. No. 516 of 1999 on the file of the Additional District Munsif, Namakkal, aggrieved by the order dated 12-4-2002 passed in the suit, holding that the District Munsif's Court has jurisdiction to try the issue raised, has filed C.R.P. No. 797/2002 under Section 115 of the Code of Civil Procedure.
2. The very same petitioner, aggrieved by the order of the same Court dated 26-8-2002 in I.A. No. 874/99 in O.S. No. 516/99, granting injunction and continuing the same without taking up the injunction application, has filed C.R.P. No. 1751/2002 under Article 227 of the Constitution of India. 
3. According to the plaintiff/respondent herein, he filed a suit in O.S. No. 516 of 1999 on the file of the District Munsif, Namakkal, against the defendant/petitioner herein for permanent injunction, restraining him (defendant/petitioner herein) from carrying on the business of stone crushing by using the stone Crushers in S. No. 204/4A of Marurpatty village. In the said suit, the respondent contended that if the petitioner operates the crushing unit in S. No. 204/4A, it will generate dust pollution and due to the same the respondent and his family members will be put to great hardship, inconvenience and loss. Further, the petitioner has not obtained any order from the Tamil Nadu Pollution Control Board; hence the petitioner is not entitled to carry on the operation. The respondent herein filed I.A. No. 874/99 and obtained an order of injunction on 25-8-99. The respondent has no right to file a civil suit against the crushing unit which has obtained consent from the Tamil Nadu Pollution Control Board for running the unit by complying with the terms and conditions of the Board. In view of the bar under the Act, the person aggrieved can file a complaint only before the appropriate authority constituted under the Act. The learned District Munsif has framed the issue of maintainability of the suit as a preliminary issue as to whether the court has jurisdiction to try the suit. As against the order of the District Munsif, in the preliminary issue, the petitioner has filed C.R.P. No. 572/2001 before this Court. By order dated 20-7-2001, this Court dismissed the said Revision holding that the suit is maintainable. The dismissal of the earlier C.R.P. will not inhibit the petitioner from seeking the legal remedy that is available to him. It is also stated that though the learned District Munsif granted an injunction on 25-8-99 and even after filing his counter on 20-1-2000, the trial Judge without taking the injunction application for enquiry and dispose of the same, is extending the injunction order without any valid reason and thereby preventing the petitioner from running the crushing unit. In C.R.P. No. 797/2002 the petitioner has claimed that the Court below has no jurisdiction to hear the main suit namely O.S. No. 516/99. In C.R.P. No. 1751/2002 the very same petitioner has claimed that in any event the Court below was not justified in keeping the injunction application, particularly even after filing of the counter affidavit.
4. Heard Mr. M. Venkatachalapathy, learned senior counsel for the petitioner and Mr. K. Yamunan, learned counsel for respondent.
5. The following questions are to be considered in these Revisions:
(i) Whether the suit filed by the respondent-plaintiff is barred under Section 46 of the Air (Prevention and Control of Pollution) Act, 1981?
(ii) In any event, whether the Court below was justified in keeping the injunction application namely I.A. No. 874/99 without disposing of the same one way or other?
6. The plaintiff/respondent herein has filed O.S. No. 516 of 1999 on the file of the District Munsif, Namakkal against the defendant/petitioner herein for permanent injunction restraining the defendant from carrying on business of stone crushing by using stone crushers in S. No. 204/4A of Marurpatti village. It is the grievance of the petitioner that inasmuch as the relief prayed for flows from the Pollution Control Act, the Civil Court is not the proper Forum. It is also his case that the Court below has omitted to consider that the cause of action for the suit is the running of the stone crushing unit by the petitioner in Survey No. 204/4A in Marurpatti village, resulting in pollution of air and on this ground the injunction is sought for which cannot be gone into by the Civil Court. On the other hand, it is the claim of the respondent that the very same issue namely ousting of Civil Court jurisdiction by the provisions of Air (Prevention and Control of Pollution) Act, 1981 was considered and rejected by the lower Court and upheld by this Court, the present objection is not maintainable. Apart from the said aspect, it is stated that the trial court, by order dated 3-1-2001, while considering the very same issue, has held that suit is maintainable in the Civil Court and the Revision filed buy the petitioner before this Court in C.R.P. No. 572/2001 was also dismissed on 20-7-2001. In the light of the said order of the trial Court and the affirmation by this Court, the petitioner is not entitled to raise the same objection once again. 
7. In the light of the various averments, I have carefully perused the plaint averments in O.S. No. 516 of 99 and the order of the trial Court holding that the suit is maintainable. Learned senior counsel for the petitioner, by drawing my attention to Section 46 of the Air (Prevention and Control of Pollution) Act, 1981 (hereinafter referred to as "the Act"), would contend that inasmuch as the issue relates to air pollution, the Authority under the Act alone is competent to consider the same and by virtue of Section 46, the jurisdiction of the Civil Court is completely barred. In order to appreciate the said contention, it is useful to refer Section 46:
"Section 46. Bar of jurisdiction:- No civil court shall have jurisdiction to entertain any suit or proceeding in respect of any matter which an Appellate Authority constituted under this Act is empowered by or under this Act to determine, and no injunction shall be granted by any court or other authority in respect of any action taken or to be taken in pursuance of any power conferred by or under this Act." 
It is clear from the above provision that in respect of any matter which an Appellate Authority in this Act is empowered, Civil Court has no jurisdiction to entertain any suit and no injunction shall be granted in respect of any action taken or to be taken by the Authority concerned. Though prior to the filing of the suit, the plaintiff was having permission from the Pollution Control Board to use Crusher, admittedly, on the date of the suit, he was not having any order from the Board. In such a circumstance, as rightly contended by the learned counsel for the respondent, the plaintiff has to approach the Civil Court to vindicate his grievance, if any, relating to air pollution. Sections 3 and 4 of the Act enable to form Central Pollution Control Board and State Pollution Control Board respectively. The powers and functions of the Boards have been specifically stated in various sections of Chapter II and III. As per Section 21, no person shall, without the previous consent of the State Board establish or operate an industrial plant in an air pollution control area. As per Section 31 (1), any person aggrieved by an order made by the State Board may, within 30 days from the date on which the order is communicated to him, prefer an appeal to the Appellate Authority. As rightly pointed out by the learned counsel for the respondent, those matters which the Appellate Authority is empowered to decide, the jurisdiction of the Civil Court is taken under Section 46 of the Act. I have already referred to the fact that on the date of the suit, the defendant was not having any order from the Pollution Control Board or from any Authority under the Act. As per Section 46, if there is an order by the Authority concerned, either by the State Board or by any one, the aggrieved person cannot challenge the same before the Civil Court and the only remedy for him is to approach the Appellate Authority under the Act to vindicate his grievance and not all matters are barred under Section 46 of the Act. Mr. K. Yamunan, learned counsel for the respondent, has very much relied on a decision of the Andhra Pradesh High Court in M/s. Sreenivasa Distilleries v. S.R. Thyagarajan, reported in AIR 1986 Andhra Pradesh 328. A learned Single Judge of the Andhra Pradesh High Court, while considering Section 58 of the Water (Prevention and Control of Pollution) Act (Act 6/1974), which is similar to Section 46 of the Air Act, has held that Section 58 does not bar jurisdiction of a civil Court to entertain such a suit. Section 58 of the Water (Prevention and Control of Pollution) Act bars the jurisdiction of the Civil Court to entertain any suit or proceeding against an order passed by the appellate authority. While construing the said provision, the learned Judge has held as follows: (para 4)
"4?.Section 58 enacts two prohibitions. Firstly, not to entertain any suit or proceedings in respect of any matter which the appellate authority constituted under the Act is empowered to determine. Secondly, no injunction shall be granted in respect of any action taken by any authority under the Act in pursuance of the provisions of the Act. This is the only provision barring the jurisdiction of a Civil Court. The section is intended to prese5rve the statutory protection given to the Boards untouched by civil actions. Now, the present action is only preventing the defendant from polluting water. But this section is not directed to annul any orders passed by the authority constituted under this Act. Now, it is admitted that no orders are passed under the Act, and, therefore, any order passed by the Civil Court will not take away the jurisdiction of the authorities constituted under the Act?.."
There is no dispute that Section 58 referred to in the above decision is similar to Section 46 of the Air (Prevention and Control of Pollution) Act, concerned in the case on hand. As rightly observed by the learned Judge, the section is intended to preserve the statutory protection given to the Boards untouched by civil actions. In the absence of any order by the Board or intervention by the Authority under the Act, any order passed by the Civil Court will not take away the jurisdictional aspect constituted under the Act. I am of the view that matters which are not to be agitated before the appellate authority, the Civil Court has jurisdiction to entertain and consider the same. 
8. Apart from the above legal position, it is seen that working of the Stone-Crushing unit in S. No. 204/4A will be environmental hazard and a source of air pollution, affecting the health of the people residing in the locality. It is highlighted by the respondent herein that when the petitioner wanted to re-commission the unit, several objections were raised by various people, including the Panchayat Union and the respondent, that one Selvakumar, whose house is situate about 100 metres from the crushing unit, also objected to the same and that on a consideration of all these objections and after inspecting the site, the Tamil Nadu Pollution Control Board directed the petitioner not to recommence the unit at the existing site and refused to renew the consent order. It is also brought to my notice that the Commissioner, Namakkal Panchayat Union has cancelled the licence of the petitioner and the Tamil Nadu Electricity Board has disconnected the service connection to the crushing unit. Further, in the light of the specific objection raised in the written statement regarding maintainability of the suit, the learned Additional District Munsif, Namakkal framed a preliminary issue regarding jurisdiction and after full-fledged enquiry, came to the conclusion that Civil Court has jurisdiction to try the suit. Against the said order, the petitioner herein preferred C.R.P. No. 572/2001. Here again, elaborate arguments were advanced by both sides regarding bar of Civil Court's jurisdiction. This Court (Prabha Sridevan, J) by order dated 20-7-2001, after considering the matter in issue in detail with reference to the provisions, namely, Section 2 (a) (b), Sections 31 and 46 of the Act and the ultimate conclusion of the trial Court, confirmed the decision of the trial Court holding that Civil Court has jurisdiction, and dismissed the Revision finding no ground for interference. No doubt, the learned Judge has observed that the dismissal of the C.R.P (C.R.P. No. 572/2001) will not inhibit the petitioner from seeking the legal remedy that is available to him under law. After the order of this Court in C.R.P. No. 572/2001 dated 20-07-2001, confirming the order of the Court below stating that suit is maintainable in the Civil Court, the petitioner filed an additional written statement on 19-2-2002 and again raised the same question before the trial Court. Once again the trial Court by order dated 12-4-2002, held that the suit is maintainable and the Civil Court's jurisdiction is not ousted by Central Act 14/1981. Against the said order, the petitioner once again challenged the same in C.R.P. No. 797/2002. In the light of the factual details, namely, the statutory provisions referred to above and the order of this Court in C.R.P. No. 572/2001 dated 20-7-2001, I am in agreement with the order of the trial Court dated 12-4-2002 holding that the suit as laid is maintainable.
9. Coming to I.A. No. 874/99 in O.S. No. 516/99, which was filed for interim injunction, it is seen from the certified copy of the order, even on 25-8-99 the learned District Munsif after holding that prima facie case was made out and balance of convenience was in favour of the petitioner, granted ad-interim injunction till 8-9-99 and ordered notice to the respondent. It is further seen that on the next hearing date i.e., on 8-9-99, vakalath had been filed for the respondent. It is further seen that after several adjournments, the respondent filed counter on 20-1-2000 in the injunction application. Even after filing of counter by the sole respondent, the learned District Munsif, instead of disposing the said application, granted several adjournments by mentioning "enquiry?. Injunction order extended?..". Finally, this Court stayed the enquiry on 30-4-2002 in C.M.P. No. 6358/2002 in C.R.P. No. 797/2002. It is not clear, particularly when the learned District Munsif having found that the suit is maintainable and after knowing that the respondent had filed counter affidavit in the injunction application, why the said application has been kept pending without passing orders one way or other. This Court has repeatedly held in all Interlocutory Applications that whenever the contesting party or parties filed counter affidavit/statement, it is incumbent on the part of the Court to dispose of the same one way or other. The said recourse has not been adopted by the learned District Munsif instead, he adjourned the said application on several occasions without any cause. 
10. In the light of what is stated above, in view of the first order of the trial Court dated 3-1-2001 holding that the Civil Court has jurisdiction to try the issue in question, order of this Court in C.R.P. No. 572/2001 dated 20-7-2001 confirming the said order, in the light of the language used in Section 46 of the Act, and the plaintiff is not challenging any order or proceedings of the Pollution Control Board or Authority constituted under the Act, I hold that the suit instituted by the plaintiff is maintainable. It is made clear that if the matter in issue is to be considered by an Appellate Authority under section 31 of the Act, undoubtedly, the Civil Court is barred under Section 46 of the Act. In the light of the earlier conclusion that the learned District Munsif was not justified in keeping I.A. No. 874/99, he is directed to dispose of the same on merits one way or other on or before 30-04-2003, after affording sufficient opportunity to both parties. After disposal of the said application, it is for him to dispose of the suit on merits expeditiously, uninfluenced by any of the observations made above. Both the Civil Revision Petitions are disposed of accordingly. Consequently, connected Civil Miscellaneous Petitions are closed.
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Petitions dismissed
JUDGMENT
Devinder Gupta, C.J. 
1. Four Writ Appeals arising out of a common order passed on 1-11-2002 in WP Nos. 26864, 26877, 26898 and 26978 of 1999 respectively came up for consideration before us. It was brought to our notice by the learned Counsel appearing for the parties that the Writ Petition Nos. 34514, 34516, 34524, and 34528 of 1998 arising out of the same subject-matter filed by the very same writ petitioners i.e., respondents in the writ appeals were pending consideration, hence the writ appeals and the writ petitions be heard together. With the consent of all the parties the writ petitions have also been taken on record. The appeals and the writ petitions were heard together and are being disposed of by this common order. 
2. The parties are being referred to by their status in the writ appeals. The respondents claim that the saw mills were established within Nizamabad Municipal area much prior to the date when Andhra Pradesh Saw Mills (Regulation) Rules, 1969 (hereinafter referred to as "the Rules") were made applicable to the said area. When the saw mills were established there was no necessity to obtain any licence to install, erect or operate a saw mill in the notified municipal areas. Only when the rules were made applicable even to municipal areas by reason of G.O. Ms. No. 99 dated 17-7-1998, necessity arose to obtain licence. 
3. It appears that huge quantity of illicit timber had flowed into Nizamabad municipal area, alleged to be covered under fake and forged permits during the year 1993-94. The forest authorities (hereinafter referred to as the appellants) issued show-cause notices invoking the provisions of the rules with a view to confiscate the stock of timber lying in the respondents' saw mills and to explain about the illicit transportation of timber. Feeling aggrieved the respondents (Saw Mills) filed a batch of Writ Petitions, one of which was W.P.No. 22314 of 1996, seeking quashing of notices, inter alia, alleging that the permits in question were not fake and that the timber covered by the said permits had already been disposed of under the cover of transit permits granted by the forest authorities. By order dated 11.12.1996, the Writ Petitions were disposed of quashing the show cause notices on the ground that the rules were not attracted since the saw mills were located in municipal area. While disposing of the writ petitions, certain observations were made and liberty was reserved to the appellants to take action against the saw mills, in accordance with law. Pursuant thereto, second show-cause notices issued in February, 1997 intending to confiscate the timber and the saw mills, purportedly, invoking Section 44 of the A.P. Forest Act (for short "the Act") and Rules 3 and 5 of Andhra Pradesh Forest Produce Transit Rules, 1970. Feeling aggrieved, a batch of writ petitions were filed by respondents, one of which was W.P. No. 4301 of 1997. Respondents allege that the said writ petitions were allowed by this Court on 16.6.1997 quashing the notices since the timber was not available for seizure. The appellant thereafter is alleged to have issued another show-cause notice dated 4.8.1997 under Rules 2, 8 and 11 of A.P. Forest Produce (Storage & Deport) Rules, 1989 proposing to confiscate the timber possessed by the respondents together with the saw mill equipment and infrastructure used in conversion of the timber which was alleged to have been smuggled. Another batch of writ petitions were filed by the respondents challenging the notices on the ground that the said rules under which the notices had been issued had no application to the respondents - saw mills. These writ petitions were allowed by a Common Order dated 20.3.1998. Notices were quashed and the appellants were directed to consider the applications of the respondents for grant of transit permits. 
4. In view of the fact that the rules became applicable even to municipal areas by virtue of amendment to the Rules, vide G.O. Ms. No. 99 dated 17.7.1998; the respondents filed applications for grant of licences under the amended rules. The said applications were rejected on 24.11.1998 on the ground that there were criminal cases registered against the respondents. The respondents filed Writ Petitions (W.P. No. 34514, 34516, 34524 and 34528 of 1998) challenging the action of the appellants in rejecting their applications. A prayer for interim direction to grant temporary licences during the pendency of the writ petitions was also made by the respondents. When the writ petitions came up for admission, on 11.12.1998 a learned single Judge, while issuing Rule Nisi, granted interim direction directing the appellants to consider the case of the respondents for grant of licence within a period of four weeks without reference to the criminal cases stated to have been registered against them. In the meanwhile, it was directed that the respondents be permitted to carry on the business in accordance with law. The said writ petitions are still pending. The interim order passed in the said writ petitions is still in operation. The learned single Judge, however, in the impugned order, which is the subject matter of writ appeals, has observed that the said writ petitions stood disposed of on 11.12.1998. 
5. The applications for grant of licences again came up for consideration but were rejected on the ground of non-submission of certain documents, which the respondents are alleged to have submitted again. The respondents were thereafter informed that their applications already stood rejected on 24.11.1998 and on 11.1.1999. Feeling aggrieved, respondents again challenged the appellants' action by filing writ petitions before this Court one of which was W.P.No.7476 of 1999. The said batch of writ petitions were decided at the admission stage on concession made by the learned Counsel appearing for the appellants that direction be issued to the appellants to consider the applications and pass appropriate orders thereupon. Accordingly' by order-dated 3.4.1999, the writ petitions were disposed of and the appellants were directed to reconsider the applications and pass fresh order thereon within a period of four weeks. 
6. The applications of the respondents were again rejected on 26.11.1999. The said order was challenged by the respondents in four separate writ petitions. This batch of writ petitions have been allowed by the learned single Judge by a common order passed on 1.11.2002, which is the subject matter of the present Writ Appeals. 
7. The applications of the respondents for grant of licences were rejected on several grounds. Challenge by the respondents to the order of rejection was also on several grounds. The appellants resisted the writ petitions by filing counter-affidavit Without going into the grounds which had been raised by respondents and without taking into consideration - the objections raised by the appellants in the counter-affidavit, the learned single Judge allowed the writ petitions only on one ground and directed the appellants to grant licences to the respondents within two weeks from the date of receipt of the order with costs of Rs. 3,000/- each and further directing the appellants to recover the said costs from the concerned Divisional Forest Officer who had passed the orders impugned against in the writ petitions. Till the licences are granted, it was directed that status quo be continued. 
8. Paras 4 and 5 of the order reads: 
4. The learned Government Pleader has filed a counter disputing and denying the allegations made in the affidavit of the petitioners. In fact, so many other allegations were also made in the counter, which we need not go into at this stage. When the grant of nine licences subsequent to the impugned orders was put to the learned Government Pleader and was also directed to get instructions, the learned Government Pleader was not in a position to explain under what circumstances, such licences were granted to nine persons, when it was the view of the Divisional Forest Officer that the source available in the Nizamabad town does not sustain any more saw mills. 
5. Therefore, these writ petitions are disposed of on the simple ground that the impugned order passed by the Divisional Forest Officer is clearly motivated and intentional and there are absolutely no justifiable grounds shown in the impugned order for not granting the licence to the petitioners who are existing saw mill owners. 
9. The aforementioned order is under challenge by the appellants on the ground that the learned single Judge ought to have considered the stand taken by the appellants and the fact that the offences alleged to have been committed by the respondents were of serious nature and granting of licences to the saw mills - respondents may lead to deterioration of the forests in the area. 
10. Learned Counsel appearing for the respondents submitted that there was no ground to interfere with the impugned order since one of the grounds on which the applications of respondents were rejected was that the number of saw mills in Nizamabad town was 48 and none of the saw mills were running on sustainable basis and the appellants were unable to explain the reason for granting licences to nine other persons subsequent to the passing of the order impugned in the writ petitions. Learned Counsel appearing for the respondents also submitted that the very act of the appellants in rejecting the applications of the respondents for grant of licences on the ground of registration of criminal cases or pendency of criminal proceedings is bad in law inasmuch as mere registration of criminal case or pendency of criminal proceedings cannot be a ground for rejection unless it is established that respondents were responsible for the fake licences or forged permits. Reliance was placed on the decision of a learned single Judge of this Court in Malliah v. Superintendent of Excise, 1988 (1) ALT 603. Reliance was also placed on the decision of the Supreme Court in. Dabur India Ltd. v. State of Uttar Pradesh, AIR 1990 SC 1814, in support of submission that the applications for grant of licences must be judged in accordance with law and the appellants could not have taken mere pendency of criminal proceedings to be a ground to reject the same. Sub-rule (2) of Rule 4 of the Rules lays down the guidelines, which alone have to be taken note of while granting licences. Mere registration of criminal cases or pendency of criminal proceedings is not a ground on which application for licence can be rejected under Sub-rule (2) of Rule 4. 
11. We have heard learned Counsel appearing for the parties and have gone through the entire material on record and duly considered the submissions. 
12. There is enough material available on record to show that there were complaints alleging that saw mill owners of Nizamabad town were indulging in transportation of smuggled timber covered by fake licences and forged permits. The Forest Official made verification of the records of the saw mills. As per the case of the appellants, during verification of the records of the premises of the saw mills, it was noticed that the respondents had indulged in transportation of illicit smuggled timber into the saw mills covered under the fake permits. Number of permits were found to be fake and forged, which was confirmed by the Divisional Forest Officer Nizamabad and the Divisional Forest Officer, Yawathmal, Maharashtra. The fake permits are alleged to have been utilised by the respondents which pertain to the years 1993, 1994 and 1995. 
13. In the additional counter-affidavit filed by the Divisional Forest Officer, Nizamabad the details of the saw mills which were alleged to be involved are furnished which include the respondents herein. Details of complaints lodged against the saw mills with the concerned Station House Officers of Nizamabad town have also been furnished. It is stated that the Station House Officer 1 Town Police Station, Nizamabad has filed charge sheets against the saw-mill owners including the respondents herein and that a request was made to the State government for entrusting the cases to CBCID or any independent agency, vide letter dated 20.1.1997. Government of Andhra Pradesh by letter dated 6-6-2000 entrusted the matter to CBCID and on 2.8.2000, the Principal Chief Conservator of Forests, Andhra Pradesh issued instructions to file specific complaints before the Addition Director-Genera! of Police; CBCID, Hyderabad against the saw-mills, which were involved in fake and forged permit cases. In this back ground, it is stated that applications for grant of licences were rejected because of the pendency of criminal cases which is a relevant factor which had come to the notice of the Forest Officers that illicit timber was being smuggled and respondents were involved in the said activity. After the respondents obtained interim orders on 11.12.1998 in their Writ Petitions including W.P. No. 34514 of 1998 again the matter was considered by the concerned forest authorities in the light of the impugned order and on relevant considerations, the applications were again rejected. 
14. The only question that arises for consideration is whether the appellants were justified in rejecting the applications of the petitioners for grant of licences. 
15. In exercise of the powers conferred by Section 29 read with Section 68 of the Andhra Pradesh Forest Act, 1967, the Governor of Andhra Pradesh issued rules regulating the location of saw mills and conversion of timber at the saw mills in the State. Rule 4(1)(a) provides that any person desiring to install, erect or operate a saw mill within the area specified in Rule 3 shall make an application together with the necessary material to the licensing authority. Sub-rule (2) of Rule 4 of the Rules empowers the licensing authority to grant licences only if the licensing authority, on making such enquiry as he deems fit and after satisfying himself whether or not there would be any objection to granting the licence applied for, having regard to safeguarding the timber in any reserved, protected or proposed forest, or in any land referred to in Rule 3. In such cases where there were serious allegations of involvement of respondents in the very act of being in possession of smuggled timber, on strength of some forged permits, in our considered opinion, the same would be a relevant factor within the ambit of Sub-rule-(2) of Rule to be taken note of in declining the applications. Therefore, no fault can be found in the appellants having rejected the applications of the respondents on 24.11.1998, which is the-subject-matter of Writ Petition No. 34514 of 1998 and the Batch. Be it noted that the respondents got an interim order for reconsideration of their applications by not taking into consideration the fact of registration of F.I.Rs. Forest authorities thereafter had no option but to reconsider the applications without taking note of a very relevant factor. The applications were again rejected on various grounds, which was challenged by the respondents in fresh writ petitions. Learned single Judge allowed the writ petitions which has given rise to the present appeals. 
16. The learned single Judge in the impugned order did not examine all the grounds on which applications had been rejected and also failed to consider vital objections raised by the appellants in the counter-affidavit in support the order and proceeded to allow the writ petitions only on one ground. Since rejection of the applications was on various grounds, it was not proper to have discarded the other grounds. Be that as it may, since the second order dated 26.11.1999 was passed because of the interim direction that the applications of the respondents may be considered without taking note of registration of criminal cases against the respondents obviously in the fresh order pendency of criminal cases could not have been taken note of by the appellants. 
17. The first order of rejection of the applications of the respondents for grant of licences has to be read in continuation of the second order, which is the subject-matter of the Writ Appeals. Because of the act of the respondents in having obtained interim order for disposal of their applications de hors pendency of the criminal proceedings that the second order was passed, the respondents cannot take benefit of the situation contending that the rejection by the second order is on grounds, which are not tenable in law. Before us now the question is whether the forest authorities were justified in having rejected the applications for grant of licence. Learned single Judge proceeded to quash the order of rejection simply on one ground which as noticed above is not permissible in law inasmuch as it was necessary for the learned single Judge to have looked into the other grounds whether the same were relevant or not. Without looking at the counter or the objections raised by the forest authorities, the learned single Judge proceeded to quash the order and granted the relief to the respondents. Reading both the orders together and as we have already found earlier the very act of the forest authorities in having rejected the applications of the respondents was because of their involvement in criminal cases concerning the illicit timber. There is no foundation for the observations of the learned single Judge that the impugned order passed by the Divisional Forest Officer is motivated and intentional. 
18. In Malliah v. Superintendent of Excise the question for consideration was refusal of authorities to renew licences under the Tree for Tappers Scheme on ground that the licensees were involved in adulteration of toddy. It was held that the criminal cases against the petitioners therein had not been decided, therefore, it cannot be said that the persons concerned were involved in adulteration of toddy as their involvement had not been proved either in departmental proceedings or in criminal proceedings before the Court. The ratio of the said case will have no application to the case in hand. In the instant case, enough material had been collected during inquiry suggesting that the respondents were in possession of illicit timber relatable to the fake and forged permits. No doubt criminal cases have not yet concluded and there is no verdict recorded therein. But the seriousness of the allegations on the basis of preliminary inquiry and on the basis of material collected would also suggest that relevant factors were prevalent as are required to be taken into consideration by the licensing authorities under Sub-rule (2) of Rule 4 of the rules, necessitating rejection of the applications for grant of licences. 
19. Ratio of the decision in. Dabur India Ltd. v. State of U.P. is also of no help to the respondents. Rather it supports the stand taken by the appellants that the rejection of the application for grant of licence by order dated 24.11.1998 was in accordance with law since Sub-rule (2) of Rule 4 enjoins upon the licensing authority to satisfy itself whether or not there would be any objection to the grant of licence applied for, having regard to safeguarding the timber in any reserved, protected or proposed forest. When there are allegations that the respondents are involved in transportation of illicit timber in the area, the same as noticed above, in our view, would be a relevant factor that could be taken note of by the licensing authority while considering the applications for grant of licence under Sub-rule (2) of Rule 4 of the Rules. In this view of the matter, we are of the considered opinion that the order of rejection dated 26-11-1999 is in accordance with law and no interference is called for. We are also of the view that there is no force in the writ petitions filed by the respondents challenging the action of the forest authorities in rejecting their applications because of the pendency of serious criminal cases against them and for that reason the writ petitions are liable to be dismissed. The necessary consequence would be that the impugned order passed by the learned single Judge giving rise to the appeals is liable to be set aside and the writ petitions are liable to be dismissed. 
20. Consequently, Writ Petition Nos. 34514, 34516, 34524, and 34528 of 1998 challenging the first order dated 24-11-1998 are dismissed and the writ appeals are allowed. The impugned order passed by the learned single Judge is set aside. Resultantly, WP Nos. 26864, 26877, 26878 and 26898 of 1999 also stand dismissed. There shall be no order as to costs. 
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ORDER
M.Y. Eqbal, J.
1. In this writ application the petitioner has prayed for quashing the order dated 22.12.2001, whereby the Divisional Forest Officer, Kolhan Forest Division, being the Licensing Authority, cancelled the license of the Saw Mill of the petitioner and also the order dated 11.5.2002 passed by respondent No. 3, Conservator of Forest, being the appellate authority, who affirmed the order passed by the Licensing Authority.
2. Petitioner's case is that he started Saw Mill on a portion of land comprised of RS Plot No. 431 under valid licence granted by the respondents in the year 1976. Petitioner's further ease is that RS Plot No. 431 stands recorded in the name of Sputh Eastern Railway in survey record of right and the land has been shown in possession of Forest Department since 1940. It is contended by the petitioner that time-to-time license was renewed by the Licensing Authority but in 2001 the Licensing Authority refused to renew the license.
3. Respondents in their counter affidavit have stated that the impugned orders refusing to grant license to the petitioner has been passed in the light of the orders passed by the Supreme Court restraining any non-forest activities in the forest land. It is stated that running of Saw Mill of any kind is not permissible without approval of the Central Government under the provision of Forest Conservation Act. Respondent's further case is that the location of the Saw Mill is within less than two kilometer nearest to the protected forest and the plot in question where the petitioner running a Saw Mill is in peaceful possession of the Forest Department since 1940.
4. Mr. Rajiv Ranjan, learned counsel for the petitioner assailed the impugned orders as being illegal and wholly without jurisdiction. Learned counsel drawn my attention to Section 29 of the Indian Forest Act and submitted that only excepting those forest declared by notification the respondents had no authority to refuse the renewal of license merely because the Saw Mill is situated within the area described as a forest. In my opinion, the submission of Rajiv Ranjan is wholly misconceived and devoid of any substance.
5. Admittedly, the petitioner installed saw mill on a portion of land of RS Plot No. 431 which stands recorded in the Revenue Record of Right in the name of South Eastern Railway and the nature of the land has been shown as forest and in possession of the Forest Department. The only question therefore falls for consideration is as to whether petitioner can carry on saw mill on the forest land.
6. From perusal of the impugned letter issued by Divisional Forest Officer refusing to renew the license of the petitioner, it appears that the only ground taken by the authority is that pursuant to the decision of the Supreme Court no new license can be granted after 12.12.1996. It is stated in the said letter that since petitioner was not granted licence for saw mill after 1997 and therefore, it cannot be renewed. It is not the case of the petitioner that the saw mill of the petitioner is not situated within the forest area.
7. In the case of T.N. Godavarman Thirumulkpad v. Union of India and Ors., AIR 1997 SC 1228, the Supreme Court while considering the, question about the object and purpose of the enactment of Forest (Conservation) Act, 1980 issued some guidelines. In the order dated 12.12.1996 the direction inter alia given by the Supreme Court reads as under :
. "In view of the meaning of the word "forest" in the Act, it is obvious that prior approval of the Central Government is required for any non-forest activity within the area of any "forest". In accordance with Section 2 of the Act, all on going activity within any forest in any State throughout the country, without the prior approval of the Central Government, must cease forthwith. It is, therefore, clear that the running of saw mills of any kind including veneer or ply wood mills, and mining of any mineral are non-forest purposes and are, therefore, not permissible without prior approval of the Central Government. Accordingly, any such activity is prima facie violation of the provisions of the Forest Conservation Act, 1980, Every State Government must promptly ensure total cessation of all such activities forthwith.
8. The Supreme Court again passed the order in the same case on 4.3.1997 (AIR 1997 SC 1233) issuing further direction. Para 4 of the said order is worth to be quoted :
"All unlicensed saw mills, veneer and ply wood industries in the State of Maharashtra and the State of Uttar Pradesh are to be closed forthwith and the State Government would not remove or relax the condition for grant of permission/license for the opening of any such saw mill, veneer and ply wood industry and it shall also not grant any fresh permission/license for this purpose. The Chief Secretary of the State will ensure strict compliance of this direction and file a compliance report within two weeks."
9. Recently a Division Bench of Orissa High Court in the case of Bhagwan Bhoi v. State of Orissa and Ors., AIR 2002 Ori 201, was considering a question as to whether permission under the aforesaid Act is required even for felling of trees from private forest. Speaking for the Bench, Hon'ble P.K. Balasubramanyan, Chief Justice (as he then was) following the decision of the Supreme Court in Godavarman case held :
"In view of the decisions of the Supreme Court as aforesaid, there cannot be any doubt that the Forest (Conservation) Act would apply to any forest land whether declared as private forest or not and whether the forest is a reserve forest or not. Once you find that the land satisfies the description of being a forest land, it has to be taken that the Forest (Conservation) Act would have application and no permission to fell trees could be granted without prior concurrence of the Central Government."
10. Taking into consideration the entire facts of the case and the law discussed herein above, I am of the opinion that the respondents have rightly refused to renew the saw mill license of the petitioner, which is situated on the forest land and in possession of the forest department for the last several decades.
11. For the reasons, aforesaid, there is no merit in this writ application, which is accordingly dismissed. 
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1. Heard learned counsel for the appellant and learned counsel for the respondents.
2. A mining lease was granted to the appellant on 15.2.1995 for a period of 10 years. It is seen that the land was already notified as private protected forest under the provisions of the Bihar Private Forest Act. 1947. After the coming into force of the Bihar Private Forest Act. 1947 and the various decisions of the Supreme Court, it was apparently realized that the land in question could not have been leased out for using the land for non-forest purposes, namely, mining operations and that the lease could not have been granted on the coming into force the Forest (Conservation) Act, 1980. Therefore the lease was cancelled notwithstanding the fact that its term expired only by 22.11.2004. The appellant approached this Court challenging the cancellation of the lease. It was contended that, subsequently, the Bihar Land Reforms Act came into force and the land vested in the State and there was no illegality in granting the lease even if the land was recorded as Pahad in the revenue records and consequently the cancellation of the least: on the ground that it was forest land and the activity to be carried on by the lessee was not for a non-forest purpose is not justified or legal. The contention of the appellant was opposed by relying on the notification issued under the provisions of the Bihar Private Forest Act. 1947 and contending that since the land is a forest land it could not have been leased out for a non-forest activity. The appellant could not dispute the fact that the land had been notifieci as forest land under the Bihar Private Forest Act. 1947.
3. In this situation, the learned single Judge held that since the land was a private protected forest under the provisions of the Bihar Private Forest Act, 1947 and by a notification, the land was notified as private protected forest, in the light of the decisions of the Supreme Court referred to in that judgment, the State was not entitled to grant any lease or licence for using the forest land for a non-forest purpose. The learned single Judge, therefore, declined to interfere and accordingly dismissed the writ petition.
4. Challenging the decision of the learned single Judge in this appeal, it is submitted that proceedings are still pending for deciding whether the land is held by the State Govt. or by the Forest Department and in this view of the matter, the cancellation of the lease before the expiry of the term was not justified. With respect to counsel, it has to be said that the dispute if any as to whether the land is under the control of the State Government or the Forest Department, has no relevance. That the lease has been granted for mining purposes a non-forest activity is admitted. That the land is forest land, is clear from the notification issued under the Bihar Private Forest Act, 1947. The fact that the land is notified as Pahad in the revenue record does not make it not a forest. Nor can it prevail over the notification issued under the Bihar Private Forest Act, 1947. After all most of the forests are hillocks or Pahads.
5. So long as there is a notification to the effect that the land is forest land and the Government had decided to manage and control the protected forest, the appellant cannot claim to carry on mining activities therein. Even otherwise, if it is forest land in common parlance, the use of it for any non-forest activity is prohibited in the light of the directions of the Supreme Court, irrespective of the ownership over the land or whether it has been notified as a reserved forest or not. Since we are satisfied that the learned single Judge was justified in declining relief to the appellant, we see no reason to interfere. We, therefore, dismiss the appeal. No order as to costs.
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JUDGMENT
S.J. Mukhopadhaya, J.
1. The petitioner M/s. DLF Power Limited being not satisfied with the order of withdrawal of No Objection Certificate (for short NOC) granted over four years ago, has challenged the order contained in letter no. 1757 dated 17th July, 2002 issued by Jharkhand State Pollution Control Board (J.S. Pollution Control Board for short).
The NOC earlier granted to the petitioner has been withdrawn and cancelled in pursuance of letter No. 103-22/ EPE dated 18th June, 2002 issued from the Ministry of Environment and Forests, Eastern Regional Office, Government of India, New Delhi. The aforesaid letter dated 18th June, 2002 has also been challenged by the petitioner.
2. The case of petitioner is that it entered into an agreement with the Coal India Limited (for short C.I.L) on 11th January, 1995 for setting up captive power plant, on Build-Own-Operate Basis at Mad-huband Washery of Bharat Coking Coal Limited, Dhanbad (for short BCCL). As per the agreement, petitioner is to supply power to Madhuband Washery Areas, at Bagh-maro in the district of Dhanbad (now in the State of Jharkhand).
The land for the power plant was provided by BCCL, a subsidiary of C.I.L. As per the agreement, petitioner had to arrange finance, design and procure, install, operate and maintain fluidized bed combustion boiler based, Thermal Power Plant along with various other equipments of the power plant.
Further case of petitioner is that the plant based on fluidized bed combustion technology is a latest technology which is environmental friendly. The actual cost of the project as installed is about Rs. 80 crores.
After signing of the agreement and acquiring land, the petitioner vide its application No. 284, dated 26th August, 1997 applied to the Bihar State Pollution Control Board (for short B.S. Pollution Control Board) for obtaining NOC Under Sections 25 and 26 of the Water (Prevention and Control of Pollution) Act. 1974 (for short Act, 1974) and Under Section 21 of the Air (Prevention and Control of Pollution) Act, 1981 (for short Act, 1981) for setting up 1 x 10 MW Captive Power Plant at Madhuband. NOC Under Sections 25 and 26 of the Act, 1974 and Under Section 21 of Act, 1981 was issued by the B.S. Pollution Control Board to the petitioner vide Reference no. T- 1975 dated 25th March, 1998. On the basis of NOC dated 25th March, 1998 granted by B.S. Pollution Control Board, the petitioner went ahead with the setting up of the Power Plant and made huge investment of about Rs. 80 crores in the project. It has erected, tested and the plant has already been commissioned in the month of September, 2002 itself.
According to petitioner, it came as a shock to receive letter dated 17th July, 2002 from J.S. Pollution Control Board stating that the NOC granted by B.S. Pollution control Board dated 25th March, 1998 has been cancelled on the plea that NOC was granted without conducting public hearing which is inconsistent with S.O. No. 319 (E), dated 10th April, 1997. The petitioner has been asked to get a fresh environmental clearance before start of construction activity and has been directed to stop all activities such as site clearance.
The cancellation of NOC seems to have been done on the direction of 4th respondent-Union of India vide letter dated 18th June, 2002.
3. Further, according to petitioner, the respondents failed to appreciate the fact that construction and erection of plant had already been carried out after obtaining NOC and the same has already been completed and commissioned after huge investment of Rs. 80 crores.
It has been alleged that the NOC has been cancelled in pursuance of an order dated 18th June, 2002, communicated vide letter dated 17th July, 2002 without issuing any show cause notice to the petitioner and without taking into consideration the relevant fact that the plant has already been commissioned and all the construction activities were complete.
4. Counsel for the petitioner referred to para-18 of the writ petition to suggest that the B.S. Pollution Control Board granted the NOC taking into consideration the relevant documents, as mentioned here under :
"(i) The facts stated in their Application and Project report.
(ii) Bihar State Pollution Control Board's Notification no. 45 dated 8-11-1995.
(iii) Provision of related Water and Air Acts.
(iv) Check list dated 23-10-1997.
(v) The related NOC Committee's decision of 6-3-1998."
It was submitted that the B.S. Pollution Control Board having issued NOC after following all the procedures, it was not open for J.S. Pollution Control Board to reopen the Issue after about four years.
Apart from the allegation of violation of rules of natural justice, it was pleaded that the Doctrine of Promissory Estoppel debars, the respondents from backing out of its commitment made by it in the course of performance of its statutory duties. The petitioner having made huge investment of over Rs. 80 crores in setting up and erecting the power plant pursuant to. NOC dated 25th March, 1998, the respondents cannot back out at this stage. If the NOC would not have been issued by B.S. Pollution Control Board, then the petitioner would not have invested any amount, much less huge amount of Rs. 80 crores on setting up of the power plant.
5. Counsel for the petitioner relied on the decision of the Supreme Court in "Guj-rat State Financial Corporation v. Lotus Hotels Pvt. Ltd.", reported in AIR 1983 SC 848 and the case of "M.P. Sugar Mills v. State of U.P." reported in AIR 1979 SC 621.
6. The respondents have not controverted that the petitioner applied and after due enquiry, the B.S. Pollution Control Board granted NOC to set up 1 x 10 MW captive power plant at Madhuband vide Memo no. T-1975-Patna dated 25th March, 1998.
The following Stand has been taken by the respondent J.S. Pollution Control Board 
"That the Additional Director (s), Government of India, Ministry of Environment, Forest, Eastern Regional Office, A/3, Chandrasekharpur, Bhubaneshwar by letter no. 133-22/EPE. dated 18th June, 2002 requested that the project activities of the construction of Thermal power plant by the petitioner M/s. D.L.F. adjacent to Madhuban Washery of M/s. B.C.C.L. be stopped and the "No Objection Certificate" accorded to the petitioner be withdrawn with a direction not to initiate any activity preliminary or otherwise at the site without obtaining "No Objection Certificate" from the Ministry of Environment and Forests, Government of India, New Delhi.
The reason assigned by the respondent no. 4 in the instant letter is that as per S.O. no. 319 (E) dated 10.04.1997, the Thermal Power Plant proposed to be located within the radius of 25 KM of Reserve Forest and critically polluted area shall require environmental clearance from the Central Government. It was informed to the Respondent no. 4 that the State Pollution Control Board, Bihar has granted "No Objection Certificate" for the petitioner's project. The project is attracting the provisions of Environmental Impact Assessment Notification 1994 and amendments thereof are required to get "No Objection Certificate" after the Public hearing conducted by the Pollution Control Board. The No Objection Certificate is given on the condition that the environmental clearance from the Ministry of Environment, and Forests should be obtained. The above project is going ahead with construction activities without complying with the provision of Environment (Protection) Act, 1986. The project is located in the critically polluted area, the site clearance and environmental clearance from the Ministry of Environment and forest is mandatory.
That the notification of Government of India in the Ministry of Environment and Forest No. S.O. 60 (E), dated the 27th January, 1994 in relation to the Thermal Power Plants specified in Schedule-I annexed to this notification lays down that in exercise of powers conferred by Sub-section (1) and Clause (V) of Sub-section (2) of Section 3 of the Environment (Protection) Act, 1986 (29 of 1986) read with Clause (9) of sub-rule (3) of Rule 5 of Environment (Protection) Rules, 1986, has directed that on and from the date of publication of this notification in the official gazette, expansion of modernization of any activity (if pollution load is to exceed the existing one) shall not take place or a new project listed in Schedule-I of this notification shall not be undertaken in any pan of India unless it has been accorded environmental clearance by the Central Government in accordance with the procedure specified in this notification.
The Thermal Power Plant have been listed as serial no. 19 in the Schedule-I of this notification.
That S.O. 319 (E) of the Environment Impact Assessment in relation to the Thermal Power Plant notification, New Delhi, the 10th April, 1997, lays down that the power conferred upon the Central Government by Sub-section (1) of Section 3 of the said Act to take measures for protecting and improving the quality of Environment and Preventing controlling and abating environmental pollution be exercisable by the State Government as notified in the notification of the Government of India in the Ministry of Environment and Forest No. 60 (E), dated 27th January, 1994 in relation to the Thermal Power Plants specified in Schedule-I annexed to this notification subject to the conditions and limitations specified in Schedule-II annexed to this notification.
That it has been further mentioned in the "Note" of Schedule-I that any project proposed to be located within the radius of Twenty Five Kilometer of a reserved forest an ecologically sensitive area which may include National Park, Sanctuaries, Biosphere Reservoir, Critically Pollution area within fifty Kilometers of Inter State boundary shall require environment clearance from the Central Government."
Similar plea has been taken by the 4th respondent-Union of India.
7. The petitioner has disputed the fact that the power plant has been set up and is operated within 25 Kms. of forest, or critically pollution area.
8. In the present case, the respondents have not disputed the allegation that before cancellation of NOC, the petitioner was neither noticed, nor heard.
The principle of audi alteram partem is the basic concept of the principal of natural justice. Even in the field of administrative action, this principle requires to be applied to ensure fair play and Justice.
The NOC was granted to petitioner Under Sections 25 and 26 of Act, 1974 by the B.S. Pollution Control Board. Under section 27 of Act, 1974, though it was open to the State Board to review from time to time any condition imposed Under Sections 25 and 26 of the Act, 1974, even in such case, the State Board is required to serve a notice for revoking any such condition.
9. The respondents have not disputed the fact that the petitioner has invested more than Rs. 80 crores and has already erected, set up and commissioned the plant. However, it is not clear whether the place where captive power plant has been set up by petitioner (Madhuband) is within the radius of 25 Kms. of reserve forest or critically polluted area or not and thereby requires environmental clearance from Central Government. In fact, the aforesaid question of fact should have been decided by the respondents prior to withdrawal/ cancellation of NOC after notice and hearing the petitioner.
10. For the reasons aforesaid, the Court has no option but to set aside both the orders contained in letter dated 18th June, 2002 issued by the 4th respondent and the letter dated 17th July, 2002 issued by the 3rd respondent. They are, accordingly, set aside.
Liberty is given to the respondents to decide the aforesaid issue, namely, whether captive power plant is located within the radius of 25 Kms of reserve forest or critically polluted area and thereby environmental clearance from the Ministry of Environment and Forests, Government of India is required or not.
If the respondents intend to decide the aforesaid issue, will notice the petitioner and decide after hearing it.
If it is decided that the captive power plant is located within the radius of 25 Kms. of reserve forest or critically polluted area and thereby requires environmental clearance from the Central Government, the Central Government, in such case, will do needful taking into consideration the fact that the petitioner only because of grant of NOC by B.S. Pollution Control Board, has already set up a plant and has already invested about a sum of Rs. 80 crqres and the project is for the benefit of M/s. B.C.C.L., a Government of India Undertaking.
11. The writ petition is allowed, with the aforesaid observations. However, there shall be no order, as to costs. 
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Environment – Wildlife (Protection) Act, 1972 – Section 49C(7) – Appellants had imported fossil - Rule of strict construction of regulatory or penal statute may not be adhered to in case of legislations made to combat crimes of special nature – Trade in elephant ivory is completely banned – Power conferred on a higher authority could raise a presumption that he would be conscious about his duties and obligations – Appeal dismissed 
JUDGMENT
1. Whether 'mammoth ivory' imported in India answers the description of the words 'ivory imported in India' contained in Wild Life (Protection) Act, 1972 (hereinafter referred to as 'the said Act') as amended by Act No. 44 of 1991 is the question Involved in these appeals which arise out of a common judgment and order dated 20.3.1997 passed by a Division Bench of the Delhi High Court.
Fact of the case
2. The appellants M/s Unigems had imported mammoth fossil said to be of an extinct species in the year 1937. The stock of mammoth fossil held by the appellants is said to be periodically checked by the statutory authorities. The appellant in the other case Balram Kumawat is a carver.
3. Mammoth is said to be pre-historic animal which disappeared due to climatic conditions prevailing in Alaska and Siberia. According to the appellants the distinction between mammoth and elephant ivory is that whereas mammoth belongs to an extinct species, the Ivory of elephant is of an extant living animal. The appellants state that mammoth ivory is distinguishable by visual and non-destructive means vis-a-vis elephant ivory and even in convention on International Trade in Endangered Species (CITES) their distinguishing features have been pointed out.
SUBMISSIONS :
4. Mr. Sanghi and Mr. Parikh, the learned counsel would contend that trade in mammoth fossil ivory is not banned either under the said Act or under the CITES and, thus, the impugned judgment of the High Court cannot be sustained,
5. The learned counsel would take us through the history of CITES as mentioned in 'the impugned judgment of the High Court and would urge that the purport and object of the Act cannot be sub-served by placing a ban on trade in mammoth Ivory. Taking us to the provisions of the said Act, the learned counsel would argue that as mammoth ivory does not answer the description of 'wild animal', the provisions contained in Chapter VA of the said Act would not be attracted.
6. As Mammoth is an extinct species and as what is being used for carving is its fossil which is called ivory, because it has white and hard dentine substance which is also available in other animals, namely, Whale, Walrus, Hippos and warthog; it was urged, they cannot be included in the term 'ivory' within the meaning of the provisions, of the said Act.
7. It was contended that the High Court committed a manifest error in passing the impugned judgment insofar as it failed to take into consideration that mammoth ivory being deceptively similar to elephant ivory to the naked eye, the impugned Act would be applicable in relation thereto also. The learned counsel would contend that if this is taken to its logical conclusion, then even trade in plastic articles which would be deceptively similar to elephant ivory may also be held to have been banned. It was argued that the intention of the Legislature cannot be to ban any article irrespective of the purport and object it seeks to achieve only on the ground that the same is deceptively similar to the banned item. There exists scientific procedure, it was urged, whereby and whereunder mammoth ivory can be distinguished from elepnant ivory and with a view to buttress the said argument, a large number of literature had been placed before us.
8. The preamble of the Act as also the 'Headings', the learned counsel would contend, should be taken into consideration for the purpose interpreting the provisions of the said Act.
FINDINGS :
9. In the connected matter in Indian Handicrafts Emporium and Ors. v. Union of India and Ors. (Civil Appeal No. 7533 of 1997) disposed of this date, this Court upheld the constitutional validity of the provisions of the said Act. This Court held that in terms of Sub-section (7) of Section 49-C of the Act all persons in general and traders in particular have become disentitled from keeping in their control any animal article including ivory imported in India.
10. This Court further held that as a logical corollary to the said finding, the statutory authorities would be entitled to take possession of such ivory in terms thereof; the purport and object of the Act being to impose a complete ban on trade in Ivory. A complete prohibition has been imposed in the trade of ivory (whether imported in India or extracted by killing Indian elephants) for the purpose of protecting the endangered species. Trade in ivory imported in India has been prohibited further with a view to give effect to the provisions contained in Article 48A as also Article 51A(g) of the Constitution of India.
11. Why despite passage of time the trade in stock could not be disposed of within a period of four years has not been disclosed by the appellants. It is not in dispute that even in terms of Act 44 of 1991, six months' time was granted for disposing the stock of ivory.
12. For the reasons - stated hereinafter, it may not be necessary for us to go into the question as to whether scientifically mammoth ivory can be deciphered from elephant ivory.
13. What has been banned is ivory. There is complete prohibition of trade in ivory. Such a complete prohibition is a reasonable restriction within the meaning of Clause (6) of Article 19 of the Constitution of India. The impugned Act being not unreasonable does not also attract the wrath of Article 14 of the Constitution of India.
14. For the purpose of determination of the question, we need to consider only the dictionary meaning of the term 'ivory'. Commercial meaning or technical meaning of an object or article is required to be taken recourse to when the same is necessary for the purpose of meeting the requirements of law. The law in no uncertain terms says that no person shall trade in ivory. It does not say that what is prohibited is trade in elephant ivory or either types of ivory. The purport and object of the Act, as noticed in the judgment in Indian Handicrafts Emporium (supra), is that nobody can carry on business activity in imported ivory so that while doing so, trade in ivory procured by way of poaching of elephants may be facilitated. The Parliament, therefore, advisedly used the word 'ivory' instead of elephant ivory. The intention of the Parliament in this behalf, in our opinion, is absolutely clear and unambiguous. we cannot assume that the Parliament was not aware of existence of different types of ivory. If the intention of the Parliament was to confine the subject matter of ban under Act 44 of 1993 to elephant ivory, it would have said so explicitly.
15. As noticed hereinbefore, the object of the Parliament was not only to ban trade, in imported elephant ivory but ivory of every description so that poaching of elephant can be effectively restricted. An article made of plastic would by no means resemble ivory.
16. In the Shorter Oxford Dictionary, the meaning of 'ivory', is stated as under:
(i) The hard, white, elastic and fine grain substance (being dentine of exceptional hardness) composing the main part of the tusks of the elephant, mammoth(fossil)...
(ii) A substance resembling ivory or made in imitation of it.
17. In Collins English Dictionary, 'ivory' has been defined as:
(i) A hard smooth creamy white variety of dentine that makes up a major part of the tusks of elephants, walruses, and similar animals.
(ii) A tusk made of ivory.
(iii )A yellowish-white colour; cream
(iv) A substance resembling elephant tusk.
(Emphasis supplied)
18. 'Ivory', therefore, even as per dictionary meaning is not confined to elephant ivory.
19. At this stage, we are not concerned with a criminal trial. The appellants are not being proceeded against in a criminal case. Their civil rights, if any, are only required to be dealt with. The appellants in these matters complain of civil injuries only.
20. Contextual reading is a well-known proposition of interpretation of statute. The clauses of a statute should be construed with reference to the context vis-a-vis the other provisions so as to make a consistent enactment of the whole, statute relating to the subject-matter. The rule of 'ex visceribus actus' should be resorted to in a situation of this nature.
21. In State of West Bengal v. Union of India [AIR 1963 SC 1241 at p. 12853, the learned Chief Justice stated the law thus :
"The Court must ascertain the intention of the Legislature by directing its attention not merely to the clauses to be construed but to the entire statute; it must compare the clause with the other parts of the law, and the setting in which the clause to be interpreted occurs."
22. The said principle has been reiterated in R.S. Rashunath v. state of Karnataka and Anr. [AIR 1992 SC 81 at p. 89].
23. Furthermore, even in relation to a penal statute any narrow and pedantic, literal and lexical construction may not always be given effect to. The law would have to be interpreted having regard to the subject matter of the offence and the object of the law it seeks to achieve. The purpose of the law is not to allow the offender to sneak out of the meshes of law. Criminal Jurisprudence does not say so.
24. G.P. Singh in his celebrated treatise 'Principles of Statutory Interpretation' distinguished between strict construction of penal statutes which deals with crimes of aggravated nature vis-a-vis the nature of the activities of the accused which can be checked under the ordinary criminal law stating :
"In Joint Commercial Tax Officer, Madras v. YMA, Madras, SHAH, J. observed "In a criminal trial or a quasi-criminal proceeding, the court is entitled to consider the substance of the transaction and determine the liability of the offender. But in a taxing statute the strict legal position as disclosed, by the form and not the substance of the transaction is determinative of its taxability," With great respect the distinction drawn by SHAH, J. does not exist in law. Even in construing and applying criminal statutes any reasoning based on the substance of the transaction is discarded.
But the application of the rule does not permit the court in restraining comprehensive language used by the Legislature, the wide meaning of which is in accord with the object of the statute. The principle was neatly formulated by LORD JUSTICE JAMES who speaking for the Privy Council seated : "No doubt all penal statutes are to be construed strictly, that is to say, the court must see that the thing charged as an offence is within the plain meaning of the words used, and must not strain the words on any notion that there has been a slip; that there has been a casus omissus; that the thing is so clearly within the mischief that it must have been included if thought of. On the other hand, the person charged has a right to say that the thing charged although within the words, is not within the spirit of the enactment. But where the thing is brought within the words, and within the spirit, there a penal enactment is to be construed, like any other instrument, according to fair commonsense meaning of the language used, and the court is not to find or make any doubt or ambiguity in the language of a penal statute, where such doubt or ambiguity would clearly not be found or made in the same language in any other enactment." The above formulation has been cited with approval by the House of Lords and the Supreme Court. In the last-mentioned case, SUBBARAO, J., referring to the Prevention of Corruption Act, 1947, observed : "The Act was brought in to purify public administration. When the Legislature used comprehensive terminology - to achieve the said purpose, it would be appropriate not to limit the content by construction when particularly the spirit of the statute is in accord with the words used there." Similarly, the Supreme Court has deprecated a narrow and pedantic construction of the Prevention of Food Adulteration Act, 1954 likely to leave loopholes for the adulterator to escape. And on the same principle the court has disapproved of a narrow construction of Section 135 of the Customs Act, 1962, Section 489A of the Penal Code, Section 12(2) of the Foreign Exchange Regulation Act, 1947, Section 630(1)(b) of the Companies Act, 1956. Section 52A of the Copy Right Act, 1957, and Section 133 of the Negotiable Instruments Act, 1831, So, language permitting a penal statute may also be construed to avoid a lacuna and to suppress the mischief and advance the remedy in the light of the rule in Heydon's case. Further, a commonsense approach for solving a question of applicability of a penal enactment is not ruled out by the rule of strict construction. In State of Andhra Pradesh v. Bathu Prakasa Rao, rice and broken rice were distinguished by applying the commonsense test that at least 50% must be broken in order to constitute what could pass off as marketable 'broken rice' and any grain less than 3/4th of the whole length is to be taken as broken.
The rule of strict construction does not also prevent the court in interpreting a statute according to its current meaning and applying the language to cover developments in science and, technology not known at the time of passing of the statute. Thus psychiatric injury caused by silent telephone calls was held to amount to 'assault' and 'bodily harm' under Sections 20 and 47 of the Offence Against the Person Act, 1861 in the light of the current scientific appreciation of the link between the body and psychiatric injury."
25. (See also Lalita Jalan and Anr. v. Bombay Gas Co. Ltd. and Ors. reported in 2003 (4) SCALE 52).
26. A statute must be construed as a workable instrument. Ut res magis valeat quam pereat is a well-known principle of law. In Tinsukhia Electric Supply Co. Ltd. v. State of Assam [AIR 1990 SC 123], this Court stated the law thus :
"The courts strongly lean against any construction, which tends to reduce a statute to a futility. The provision of a statute must be so construed as to make it effective and operative, on the principle "ut res magis valeat quam pereat". It is, no doubt, true that if a statute is absolutely vague and its language wholly intractable and absolutely meaningless, the statute could be declared void for vagueness. This is not in judicial review by testing the law for arbitrariness or unreasonableness under Article 14; but what a court of construction, dealing with the language of a statute, does in order to ascertain from, and accord to, the statute the meaning and purpose which the legislature intended for it. In Manchester Ship Canal Co. v. Manchester Racecourse Co. ((1900) 2 Ch 352, Farwell J. said : (pp. 360-61)
"Unless the words were so absolutely senseless that I could do nothing at all with them, I should be bound to find some meaning and not to declare them void for uncertainty."
In Fawcett Properties Ltd. v. Buckingham County Council ((1960) 3 All ER 503) Lord Denning approving the dictum of Farwell, J. said :
"But when a Statute has some meaning, even though it is obscure, or several meanings, even though it is little to choose between them, the courts have to say what meaning the statute to bear rather than reject it as a nullity."
It is, therefore, the court's duty to make what it can of the statute, knowing that the statutes are meant to be operative and not inept and that nothing short of impossibility shou1d allow a court to declare a statute unworkable. In Whitney v. Inland Revenue Commissioners (1928 AC 37) Lord Dunedin said :
"A statute is designed to be workable, and the interpretation thereof by a court should be to secure that object, unless crucial omission or clear direction makes that end unattainable."
27. The Courts will therefore reject that construction which will defeat the plain intention of the Legislature even though there may be some inexactitude in the language used. [See Salmon v. Duncombe [(1886) 11 AC 827 at 634]. Reducing the legislation futility shall be avoided and in a case where the intention of the Legislature cannot be given effect to, the Courts would accept the bolder construction for the purpose of bringing about an effective result. The Courts, when rule of purposive construction is gaining momentum, should be very reluctant to hold that the Parliament has achieved nothing by the language it used when it is tolerably plain what it seeks to achieve. (See BBC Enterprises v. Hi-Tech xtravision Ltd., (1990) 2 All ER 118 at 122-3)
28. In Mohan Kumar Singhania and Ors. v. Union of India and Ors. [AIR 1992 SC 1], the law is stated, thus :
"We think, it is not necessary to proliferate this judgment by citing all the judgments and extracting the textual passages from the various textbooks on the principles of Interpretation of Statutes. However, it will suffice to say that while interpreting a statute the consideration of inconvenience and hardships should be avoided and that when the language is clear and explicit and the words used are plain and unambiguous, we are bound to construe them in their ordinary sense with reference to other clauses of the Act or Rules as the case may be, so far as possible, to make a consistent enactment of the whole statute or series of statutes/rules/regulations relating to the subject matter, Added to this, in construing a statute, the Court has to ascertain the intention of the law making authority in the backdrop of the dominant purpose and the underlying intendment of the said statute and that every statute is to be interpreted without any violence to its language and applied as far as, its explicit language admits consistent with the established rule of interpretation."
29. In Murlidhar Meghraj Loya v. State of Maharashtra [(1976) 3 SCC 684] white dealing with the provisions of Food Adulteration Act it was stated :
"5. It is trite that the social mission of food laws should inform the interpretative process so that the legal blow may fall on every adulterator. Any narrow and pedantic, literal and lexical construction likely to leave loopholes for this dangerous criminal tribe to sneak out of the meshes of the law should be discouraged. For the new criminal jurisprudence must depart from the old canons, which make indulgent presumptions and favoured constructions benefiting accused persons and defeating criminal statutes calculated to protect the public health and the nation's wealth."
30. In State of U.P. v. Chandrika [(1999) 8 SCC 638], this Court held that in matters involving economic crime, food offence and other cases, the doctrine of plea bargaining should not be applied. While holding so it referred with approval Madanlal Ramchandra Daga v. State of Maharashtra [AIR 1968 SC 1267 = (1968) 3 SCR 34], Murlidhar Meghraj Loya (supra), Ganeshmal Jashraj v. Government of Gujarat [(1980) 1 SCC 363], Thippaswamy v. State of Karnataka [(1983) 1 SCC 194] and Kasambhai Abdulrehmanbhai Sheikh v. State of Gujarat [(1980) 3 SCC 120].
31. Yet again in Superintendent and Remembrancer of Legal Affairs to Govt. of West Bengal v. Abani Maity [AIR 1979 SC 1029: (1979) 4 SCC 35] the law is stated in the following terms:
"19. Exposition ex visceribus actus is a long recognised rule of construction, Words in a statute often take their meaning from the context of the statute as a whole. They are therefore, not to be construed in isolation. For instance, the use of the word "may" would normally indicate that the provision, was not mandatory. But in the context of a particular statute, this word may connote a legislative imperative, particularly when its construction in a permissive sense would relegate it to the unenviable position, as it were, "of an ineffectual angel beating its wings in a luminous void in vain". "If the choice is between two interpretations", said Viscount Simon L. C. in Nokes v. Doncaster Amaigamated Collieries, Ltd. ((1940) AC. 1014, 1022) "the narrower of which would fail to achieve the manifest purpose of the legislation, we should avoid a construction which would reduce the legislation to futility and should rather accept the bolder construction based on the view that Parliament would legislate only for the purpose of bringing about an effective result. "
32. This decision was followed in State of Karnataka and Ors. v. Saveen Kumar Shetty [(2002) 3 SCC 426].
33. In State of Himachal Pradesh v. Pirthi Chand and Anr. [(1996) 2 SCC 37], this Court while dealing with a case of contraband article following amongst others in Abani Maity (supra) stated :
"It would be seen that the organised traffic in contraband generates deleterious effect on the national economy affecting the vitals of the economic life of the community. It is settled law that illegality committed in investigation does not render the evidence obtained during that investigation inadmissible. In spite of illegal search property seized, on the basis of said search, it still would form basis for further investigation and prosecution against the accused. The manner in which the contraband is discovered may affect the factum of discovery but if the factum of discovery is otherwise proved then the manner becomes immaterial."
34. The said principle has been reiterated in Khet Singh v. Union of India [(2002) 4 SCC 380] stating :
"Law on the point is very clear that even if there is any sort of procedural illegality in conducting the search and seizure, the evidence collected: thereby will not become inadmissible and the court would consider all the circumstances and find out whether any serious prejudice had been caused to the accused."
35. In State of Maharashtra v. Natwarlal Damodardas Soni [AIR 1980 SC 593: (1980) 4 SCC 669] this Court was concerned with search and seizure of gold under the Customs Act and the Defence of India Rules. The Court was dealing with smuggling of gold into India affecting the public economy and financial stability of the country and in that context the Court applied the Mischief Rule. While interpreting the words 'acquires possession' or 'keeping' in Clause (b) of Section 135(1) of the Customs Act, this Court observed that they are not to be restricted to 'possession' or 'keeping' acquired as an owner or a purchaser of the goods observing :
"Such a narrow construction - which has been erroneously adopted by the High Court - in our opinion, would defeat the object of these provisions and undermine their efficacy as instruments for suppression of the mischief which the legislature had in view. Construed in consonance with the scheme of the statute, the purpose of these provisions and the context, the expression "acquires possession" is of very wide amplitude and will certainly include the acquisition of possession by a person in a capacity other than as owner or purchaser. This expression takes its colour from the succeeding phrase commencing with the word "or", which is so widely worded that even the temporary control or custody, of a carrier, remover, depositor, harbourer, keeper or dealer of any goods which he knows or has reason to believe to be smuggled goods or prohibited goods (liable to confiscation under Section 111), cannot escape the tentacles of Clause (b). The expressions "keeping" and "concealing in the second phrase of Clause (b) also cover the present case."
36. This Court while setting aside a judgment of acquittal passed in favour of the Respondents therein on the basis of the interpretation of the Customs Rules observed;
"The High Court has held that those rules do not apply because the accused respondent had not acquired possession of these gold biscuits by purchase or otherwise within the meaning of these rules. Such a narrow construction of this expression, in our opinion, will emasculate these provisions and render them ineffective as a weapon for combating gold smuggling. As was pointed out by this Court in Balkrishna Chhaganlal v. State of West Bengal (AIR 1974 SC 120), Rule 126-P(2)(ii) pena1ises a person who has in his possession or under his control any quantity of gold in contravention of any provision of this Part, and the court cannot cut back on the width of the language used, bearing in mind the purpose of plenary control the State wanted to impose on gold, and exempt smuggled gold from the expression "any quantity of gold" in that sub-rule. These provisions have, therefore, to be specially construed in a manner which will suppress the mischief and advance the object which the legislature had in view. The High Court was in error in adopting too narrow a construction which tends to stultify the law. The second charge thus had been fully established against the respondent."
37. These decisions are authorities for the proposition that the rule of strict construction of a regulatory/penal statute may not be adhered to, if thereby the plain intention of the Parliament to combat crimes of special nature would be defeated.
38. We are, however, not oblivious of the fact that potential public mischief cannot be a around to invoke the court's Interpretative role to make a new offence. Making of legislation is not the job of the judiciary. Making of a penal legislation by the Judiciary is strictly out of its bound. However, when the law working in the field is clear then what is necessary for it is to find out as to whether any offence has been created or not. Once it is held that the subject matter comes within the purview of the law, the Court may not go further and say by interpretive reasonings that the same is not so created.
39. We do not think that in a case of this nature where the principles of law as enunciated hereinbefore as also the doctrine of purposive construction, which have been discussed in details in India Handicraft Emporium (supra), any useful purpose would be served by referring to a large number of decisions relied upon by Mr. Parikh as regards efficacy of referring to the preamble of a statute or its heading, in view of the well-settled principles of law that where plain and dictionary meaning can be given, reference to preamble or a heading may not be of much use. The submission of Mr. Parikh that in a case of this nature a restrictive meaning should be attributed to the word 'ivory' cannot be acceded to inasmuch as, in our opinion, the dictionary meaning should be adhered to for the purpose of giving effect to the purport and object of the Act.
40. It is no doubt true that normally a technical meaning should be attributed rather than a common meaning to a word if the same relates to a particular trade, business or profession, art or science or words having a special meaning as has been held in Union of India v. Garware Nylons Ltd. [AIR 1396 SC 3509 and Unwin v. Hanson [1331 (2) QB 115]. But we are not dealing with an ordinary/taxing statute. We are dealing with a law which has been enacted in larger public interest and in consonance with Articles 48A and 5lA(g) of the Constitution of India as also International Treaties and Conventions.
41. As pointed out hereinbefore, the Parliament has enacted the Amending Acts of 1986, 1991 and 2003 not only for the purpose of banning a trade in elephant ivory but with a view to create a blockade of the activities of poachers and others so that a complete prohibition in trade in ivory is achieved. By reason of the Amending Acts, the Parliament was anxious to plug the loop-holes and impose a ban on trade in ivory so that while purporting to trade in imported ivory and carvings therefrom, poaching of Indian elephants and resultant illegal trade by extracting their tusks may not continue.
42. The submission of Mr. Parikh that the doctrine of proportionality should be applied in a case of this nature cannot also be acceded to.
43. In Om Kumar and Ors. v. Union of India [(2001) 2 SCC 386], to which a pointed reference has been made, this Court made a distinction between the primary and secondary review of administrative orders. As indicated in Indian Handicraft Emporium (supra), this Court while construing the provisions of the Act vis-a-vis restrictions imposed in terms of Clause (6) of Article 19 of the Constitution of India has come to the conclusion that the provisions of the Amending Acts satisfy even the strict scrutiny test. In Om Kumar (supra), this Court pointed out that the area of discretion of administrator would vary in different situations stating :
"While the courts' level of scrutiny win be more in case of restrictions on fundamental freedoms, the courts give a large amount of discretion to the administrator in matters of high-level economic and social policy and may be reluctant to interfere : (R. v. Secy of State for the Environment, ex p Nottinghamshire County Counci1 (1986 AC 240 : (1986) 1 All ER 193 : (1386) 2 WLR 1 (HL)); R. v. Secy, of State for Environment, ex p Hammersmith and Fulham London Borough Council ((1951) 1 AC 521 : (1990) 3 All ER 589 : (1990) 3 WLR 898) (AC at p. 537), Smith speaks of "variable margin of appreciation". The new Rule 1 of the Civil Procedure Rules, 1939 permits the courts to apply "proportionality" but taking into account the financial issues, complexities of the matter and the special facts of the case."
44. In Papanasam Labour Union v. Madura Coats [(1995) 1 SCC 501] whereupon Mr. Parikh has placed reliance, this Court held that while a power has been conferred upon a higher authority, a presumption can be raised that he would be conscious of its duties and obligations and so would act promptly and reasonably.
45. There is also no quarrel on the proposition of law laid down therein for the purpose of judging the constitutionality of the statutory provisions in the light of Article 19 of the Constitution of India. The impugned acts fulfill the said criteria.
46. For the reasons aforementioned? we are of the opinion that the impugned judgment cannot be faulted. Accordingly, the appeals are dismissed but without any order as to costs.
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Prior History: 
From the Judgment and Order dated 20.3.97 of the Delhi High Court in C.W.P. No. 1272 of 1992
Case Note: 
Environment – Constitutionality and validity of amendment Act prohibiting trade in the imported ivory - Wild Life (Protection) Act, 1972 - Sections 2, 2(2), 2(21), 9, 10, 13, 17, 17H, 22, 29, 38J, 39, 39(1), 40, 40(2), 40(2A), 40(2B), 40(4), 41, 42, 44 to 48, 48A, 49, 49B, 49B(1), 49C, 49C(1), 49C(3), 49C(6), 49C(7), 49(7), 50, 51, 51(1A), 51(2), 55, 63 and 64 - Constitution of India - Articles 13(1), 14, 19, 19(1), 48A, 51A, 252 and 300 - Appellants engaged in the business of manufacture and sale of articles manufactured from ivory – The prime object for which dealing in ivory imported from Africa had been prohibited was to see that while holding the stock, the people may not deal in Indian ivory which may be procured from illegal killings of Indian Elephant as the Amending Act indirectly seeks to protect Indian Elephant and to arrest their further depletion - By reason of the Amending Act of 2003, the possession of an ivory whether by a trader or a person is completely banned - Wild Life forms part of our cultural heritage and animals play a vital role in maintaining ecological balance - The amendments have been brought for the purpose of saving the endangered species from extinction as also for arresting depletion in their numbers caused by callous exploitation thereof - Any trader who has imported ivory legally into India prior to coming into force of the Act No. 44 of 1991, although would not be entitled to carry on any business or trade in respect thereof, but having regard to the provisions referred to hereinbefore, unless he commits an offence in relation thereto, the same would not vest in the Government - A trader in terms of a statute is prohibited from carrying on trade and cannot remain in control over the animal article and the logical consequence wherefor would be that he must be deprived of the possession thereof - The possession of the animal article including imported ivory must, therefore be handed over to the competent authority - In a case of this nature where a statue has been enacted in public interest, restriction in the matter of possession of the property must be held to be implicit - The appellants have no right to possess the articles in question - .Appeal dismissed 
JUDGMENT
1. Applicability of the provisions of the Wild Life (Protection) Act, 1972 is in question in this set of appeals which arise out of a common judgment and order dated 20.3.1997 passed by a Division Bench of the Delhi High Court. The appellants herein are engaged in the business of manufacture and sale of articles relating to art and craft manufactured from ivory. The appellants herein imported ivory from African countries. They have manufactured certain articles out of the same. It is not dispute that the said import had legally been made as there did not exist any restriction in that regard. 
2. The Wild Life (Protection) Act, 1972 (hereinafter referred to as 'the said Act' for the sake of brevity) was enacted to provide for the protection of wild animals, birds and plants and for matters connected therewith or ancillary thereto or incidental therewith. Indian elephant was brought within the purview of Schedule A of the Act on or about 5.10.1977. The Union of India also banned export of ivory in the said year. 
3. Chapter V of the said Act deals with trade or commerce in wild animals, animal articles and trophies. By Act No. 28 of 1986 Chapter V-A was inserted therein whereby and restrictions were imposed on trade or commerce in wild animals, cattle and trophies. By Act No. 44 of 1991, Section 49-C was inserted in Chapter V-A whereby and where-under a total prohibition in trade of imported ivory was imposed. The said Act was brought into force by the Government of India by issuing a Notification dated 27.9.1991 with effect from 2.10.1991. Six months' time had been granted to make the said Act operational, that is to say, until 2.4.1992. Within the aforementioned period, the trader, thus, could dispose of his stock. 
4. The appellants herein filed writ petitions before the Delhi High Court, inter alia, questioning the constitutionality and validity of the 1991 Amendment Act prohibiting trade in the imported ivory on several grounds. The High Court by an interim order dated 26.3.1992 stayed the operation of the Act. The said interim order was, however, vacated on 22.5.1992. The appellants herein did not take any step to dispose of the imported ivory held in stock by them even during the said period.
5. By reason of the impugned judgment the High Court upheld the vires of the said Act. Against the said judgment the appellants are in appeal before us.
APPELLANTS CONTENTION
6. Mr. G.L. Sanghi, the learned senior counsel appearing for the appellants, would urge that the impugned provisions of the Act are violative of Article 19(1)(g) of the Constitution of India inasmuch as thereby the right of the appellant to trade in ivory has unjustly been prohibited. The learned counsel would submit that restrictions imposed by reason of the said Act being excessive, the same must be held to be confiscatory in nature. The Amending Act is also ultra vires Article 14 of the Constitution of India, being irrational and arbitrary. The learned counsel has drawn our attention to the fact that the population of elephants has gone up in several countries, e.g., Botswana, South Africa. Namibia and Zimbabwe, and these countries have been permitted by Convention on International Trade in Endangered species of Wild Fauna and Flora (for short 'CITES') to deal in ivory subject of course to certain restrictions. Our attention has further been drawn to the fact that ivory which was placed in Appendix-I of the CITES has now been placed in Appendix-II thereof. It was also submitted that ivory collected from dead animals should also be permitted to be dealt in.
7. It was urged that even assuming the Amending Act of 1991 was a valid piece of legislation, in the year 1991 having regard to the subsequent event viz. increase in the population of Elephant worldwide the same may be held to be ultra vires Article 14 of the Constitution of India. Strong reliance in this behalf has been placed on Motor General Traders and Anr. v. State of Andhra Pradesh and Ors. [(1984) 1 SCC 222], Rattan Arya and Ors. v. State of Tamil Nadu and Anr. [(1986) 3 SCC 385] and Synthetics and Chemicals Ltd. and Ors. v. State of U.P. and Ors. [(1990) 1 SCC 109]. The learned counsel would submit that in any event the Amending Act being vague in nature, the same should be held ultra vires Article 14 of the Constitution of India. Reliance in this connection has been placed on Hamdard Dawakhana (Wakf) Lal Kuan, Delhi and Anr. v. Union of India and ors. [(1960) 2 SCR 671].
8. Mr. Sanghi, would further submit that the ivory which has legally been imported by the appellants herein prior to coming into force of the 1991 Amendment Act, having not vested in the Government, the appellants should be held to be at liberty to deal therewith. According to the learned counsel ivory having lawfully been imported and the appellants having, thus, been in lawful possession thereof, there could be no reason as to why they should be deprived of the possession therefrom, particularly having regard to the provisions of Sub-section (3) of Section 49-C thereof. It was urged that once such a declaration is filed in terms of Sub-section (1) of Section 49-C, the Chief Wild Life Warden should be held to be statutorily obligated to give to the appellants a certificate of ownership in respect of the entire stock-in-trade, entitling them to transfer the same to any person whether by way of gift, sale or otherwise, as is provided under Sub-section (6) thereof. The learned counsel would argue that there does not exist any provision in the said Act for payment of compensation and as the property vests in the Government only on certain conditions, the appellants herein cannot be dispossessed therefrom without any authority of law and in that view of the matter, the impugned provisions must be held to the ultra vires Article 300A of the Constitution. Sub-section (7) of Section 49-C, Mr. Sanghi would submit, must be construed so as to uphold the right of property of the appellants in the property as otherwise the same would be rendered unconstitutional.
9. According to the learned counsel, the Parliament amended the Act by way of Act 16 of 2003, in terms of whereof Section 40A was inserted enabling the holders of stock of ivory to file a fresh declaration. The learned counsel would contend that having regard to the fact that the appellants are prohibited from carrying on any trade or business in ivory, for all intent and purport, they should be held to be covered by the aforementioned provisions. In any event, the learned counsel would contend that the guidelines issued by the respondent must be held to be ultra vires Section 63 of the Act as also the rules framed thereunder, and, thus, the Central Government cannot be said to have any jurisdiction to direct that out of the seized articles, only one item shall be released and the rest would be destroyed. Such a power conferred upon the statutory authority being wholly arbitrary as thereby unbridled power has been conferred, the same must also be held ultra vires Article 14 of the Constitution. Mr. Sanghi would urge that the statute cannot be construed only with reference to its objective sought to be achieved without considering the constitutionality thereof. Strong reliance in this behalf has been placed on Rustom Cavasjee Cooper v. Union of India [(1970) 3 SCR 530].
10. The learned counsel would further submit that the High Court wrongly applied the principle of 'res extra commercium' in the instant case which is per se inapplicable.
CONTENTIONS OF RESPONDENTS
11. Mr. Malhotra and Mr. Panjwani, learned counsel appearing on behalf of the respondents, on the other hand, would submit that having regard the purpose and object, the said Act seeks to achieve, there cannot be any doubt whatsoever that the Parliament has the requisite legislative competence. By reason of the provisions of the Amending Act 28 of 1986, trade in various articles had been prohibited, Imported ivory was, however, brought within the purview of Act 44 of 1991. The learned counsel would contend that a bare perusal of the provisions of the 1986 and 1991 Amending Acts would clearly go to show that the intention of the Parliament was that those who carry on trade or business in the imported African ivory should dispose of the same within a period of six months i.e. before coming into force thereof whereafter their possession would become illegal, subject, however, to the grant of certificate of ownership by the Chief Wild Life Warden in terms of Sub-section (3) of Section 49-C of the said Act. It was submitted that a trader cannot claim the entire imported ivory or the articles manufactured therefrom to be necessary for his bona fide personal use and in that view of the matter the Chief Wild Life Warden has been conferred with a discretionary jurisdiction in relation thereto and only such articles in respect whereof the certificate of ownership is issued, can be subject matter of the transfer in terms of Sub-section (6) of Section 49-C of the Act. Any article in respect whereof no certificate of ownership has been granted, would fall within the mischief of Sub-section (7) of Section 49-C. Such a provision, it was urged, must be held to be reasonable as a trader was given sufficient time to dispose of all the articles in his possession.
12. Drawing our attention to the provisions of the Wild Life (Protection) Act, 1972, Mr. Malhotra would submit that the trade and possession of ivory having been totally prohibited. Even non-traders are not entitled to possess the same in terms of Section 40(2A) of the Act. The learned counsel would further submit that it would not be correct to contend that legislative policy has changed in India inasmuch from the minutes of meeting of CITES, it would appear that India and Kenya differed with the proposal of five African countries that they be permitted to trade in ivory for any purpose whatsoever. Our attention was further drawn to the fact that ivory still is in Appendix-I so far as India is concerned.
STATUTORY PROVISIONS REFFERED: 
13. The said Act was enacted to provide for the protection of wild animals, birds and plants and for matters connected therewith or ancillary thereto or incidental therewith. Section 2 thereof contains the interpretative provisions. Some of the relevant provisions are:
2. Definitions.-- In this Act, unless the context otherwise requires,--
[(1) "animal" includes mammals, birds, reptiles, amphibians, fish, other chordates and invertebrates and also includes their young and eggs;]
(2) "animal article" means an article made from any captive animal or wild animal, other than vermin, and includes an article or object in which the whole or any part of such animal [has been used, and ivory imported into India and an article made therefrom];
(11) "dealer" in relation to any captive animal, animal article, trophy, uncured trophy, meat or specified plant, means a person, who carries on the business of buying or selling any such animal or article, and includes a person who undertakes business in any single transaction;
(14) "Government property" means any property referred to in Section 39; [or Section 17H;]
(36) "wild animal" means any animal specified in Schedules I to IV and found wild in nature;"
14. Chapter V of the Act deals with trade or commerce in wild animals, animal articles and trophies.
15. Section 39(1)(c) occurring in Chapter V of the said Act provides that every ivory imported into India and an article made from such ivory in respect of which any offence against this Act or any rule or order made there-under has been committed, shall be the property of the State Government.
16. Section 40 provides for declaration. Sub-section (1) whereof is in the following terms:
40. Declaration.--(1) Every person having at the commencement of this Act the control, custody or possession of any captive animal specified in Schedule I or Part II of Schedule II, [or animal article, trophy or uncured trophy] derived from such animal or salted or dried skins of such animal or the musk of a musk deer or the horn of a rhinoceros, shall, within thirty days from the commencement of this Act, declare to the Chief Wild Life Warden or the authorised officer the number and description of the animal, or article of the foregoing description under his control custody or possession and the place where such animal or article is kept."
17. Sub-section (2) of Section 40 prohibits acquisition, receiving, keeping in his control, custody or possession, sell, offer for sale or otherwise transfer or transport any animals specified in Schedule I or Part II of Schedule II and allied things by any person whatsoever. Sub-sections (2A) and (2B) which have been inserted by Act 16 of 2003 read thus:
"(2A) No person other than a person having a certificate of ownership, shall, after the commencement of the Wild Life (Protection) Amendment Act, 2002 acquire, receive, keep in his control, custody or possession any captive animal, animal article, trophy or uncured trophy specified in Schedule I or Part II of Schedule II, except by way of inheritance.
(2B) Every person inheriting any captive animal, animal article, trophy or uncured trophy under Sub-section (2A) shall, within ninety days of such inheritance make a declaration to the Chief Wild Life Warden or the authorised officer and the provisions of Sections 41 and 42 shall apply as if the declaration had been made under Sub-section (1) of Section 40:
Provided that nothing in Sub-sections (2A) and (2B) shall apply to the live elephant.]
(3) Nothing in Sub-section (1) or Sub-section (2) shall apply to a recognised zoo subject to the provisions of Section 381 or to a public museum.
(4) The State Government may, by notification, require any person to declare to the Chief Wild Life Warden or the authorised officer [any animal or animal article] or trophy (other than a musk of a musk deer or horn of a rhinoceros) or salted or dried skins derived from an animal specified in Schedule I or Part II of Schedule II in his control, custody or possession in such form, in such manner, and within such time, as may be prescribed."
18. Section 40A provides for immunity in certain cases which is in the following terms:
"40A. Immunity in certain cases.- (1) Notwithstanding anything contained in Sub-sections (2) and (4) of Section 40 of this Act, the Central Government may, by notification, require any person to declare to the Chief Wild Life Warden or the authorised officer, any captive animal, animal article, trophy or uncured trophy derived from animals specified in Schedule I or Part II of Schedule II in his control, custody or possession, in respect of which no declaration had been made under Sub-section (1) or Sub-section (4) of Section 40, in such form, in such manner and within such time as may be prescribed.
(2) Any action taken or purported to be taken for violation of Section 40 of this Act at any time before the commencement of the Wild Life (Protection) Amendment Act, 2002 shall not be proceeded with all pending proceedings shall stand abated.
(3) Any captive animal, animal article, trophy or uncured trophy declared under Sub-section (1) shall be dealt with in such manner and subject to such conditions as may be prescribed."
19. Section 41 deals with inquiry and preparation of inventories which is in the following terms:
41. Inquiry and preparation of inventories.--(1) On receipt of a declaration made under Section 40, the Chief Wild Life Warden or the authorised officer may, after such notice, in such manner and at such time, as may be prescribed,--
(a) enter upon the premises of a person referred to in Section 40;
(b) make inquiries and prepare inventories of animal articles, trophies, uncured trophies, salted and dried skins and captive animals specified in Schedule I and Part II of Schedule II and found thereon; and
(c) affix upon the animals, animal article, trophies or uncured trophies identification marks such manner as may be prescribed.
(2) No person shall obliterate or counterfeit any identification mark referred to in this Chapter.
20. Chapter V-A was brought into the statute book by Act No. 28 of 1986. "Scheduled animal" has been defined in Clause (a) of Section 49-A in the following terms:
"(a) 'scheduled animal' means as animal specified for the time being in Schedule I or Part II of Schedule II;"
21. Clause (c) of Section 49-A defines 'specified date' which in relation to ivory imported into India or an article made therefrom would mean the date of expiry of six months from the commencement of Wild Life (Protection) Amendment Act, 1991. The said provision was inserted by Act No. 44 of 1991.
22. Section 49-B provides that subject to the other provisions of the said Section, on and after the specified date, no person shall commence or carry on the business as a manufacturer of, or dealer in, scheduled animal article, or a dealer in ivory imported into India or articles made therefrom or a manufacturer of such articles.
23. Section 49-C of the said Act reads as under:
"49-C. Declaration by dealers. - (1) Every person carrying on the business or occupation referred to in Sub-section (1) of Section 49-B shall, within thirty days from the specified date, declare to the Chief Wild Life Warden or the authorised officer,-
(a) his stocks, if any, as at the end of the specified date of-
(i) scheduled animal articles;
(ii) scheduled animals and parts thereof;
(iii) trophies and uncured trophies derived from scheduled animals;
(iv) captive animals, being scheduled animals;
(v) ivory imported into India or articles made therefrom;
(b) the place or places at which the stocks mentioned in the declaration are kept; and
(c) the description of such items, if any, of the stocks mentioned in the declaration which he desires to retain with himself for his bona fide personal use.
(2) On receipt of a declaration under Sub-section (1), the Chief Wild Life Warden or the authorised officer may take all or any of the measures specified in Section 41 and for this purpose, the provisions of Section 41 shall, so far as may be, apply.
(3) Where, in a declaration made under Sub-section (1), the person making the declaration expresses his desire to retain with himself any of the items of the stocks specified in the declaration for his bona fide personal use, the Chief Wild Life Warden, with the prior approval of the Director, may, if he is satisfied that the person is in lawful possession of such items, issue certificates of ownership in favour of such person with respect to all, or as the case may be, such of the items as in the opinion of the Chief Wild Life Warden, are required for the bona fide personal use of such person and affix upon such items identification marks in such manner as may be prescribed:
Provided that no such items shall be kept in any commercial premises.
(4) No person shall obliterate or counterfeit any identification mark referred to in Sub-section (3).
(5) An appeal shall lie against any refusal to grant certificate of ownership under Sub-section (3) and the provisions of Sub-sections (2), (3) and (4) of Section 46 shall, so far as may be, apply in relation to appeals under this sub-section.
(6) Where a person who has been issued a certificate of ownership under Sub-section (3) in respect of any item,-
(a) transfer such items to any person, whether by way of gift, sale or otherwise, or
(b) transfers or transports from the State in which he resides to another State any such item,
he shall, within thirty days of such transfer or transport, report the transfer or transport to the Chief Wild Life Warden or the authorised officer within whose jurisdiction the transfer or transport is effected.
(7) No person, other than a person who has been issued a certificate of ownership under Sub-section (3) shall, on and after the specified date, keep under his control, sell or offer for sale or transfer to any person any scheduled animal, on a scheduled animal article or ivory imported into India or any article made therefrom."
24. Section 50 deals with power of entry, search, arrest and detention.
25. Section 51 deals with penalties. The relevant portion of Section 51 is as follows:
51. Penalties.--(1) Any person who [contravenes any provision of this Act [(except Chapter VA and Section 38J)]] or any rule or order made thereunder or who commits a breach of any of the conditions of the any licence or permit granted under this Act, shall be guilty of an offence against this Act, and shall, on conviction, be punishable with imprisonment for a term which may extend to [three years] or with fine which may extend to [twenty-five thousand rupees] or with both:
Provided that where the offence committed is in relation to any animal specified in Schedule I or Part II of Schedule II or meat of any such animal or animal article, trophy or uncured trophy derived from such animal or where the offence relates to hunting in a sanctuary or a National Park or altering the boundaries of a sanctuary or a National Park, such offence shall be punishable with imprisonment for a term which shall not be less than three years but may extend to seven years and also with fine which shall not be less than ten thousand rupees:
Provided further that in the case of a second or subsequent offence of the nature mentioned in this sub-section, the term of the imprisonment shall not be less than three years but may extend to seven years and also with fine which shall not be less than twenty-five thousand rupees.
(1A) Any person who contravenes, any provisions of Chapter VA, shall be punishable with imprisonment for a term which shall not be less than [three years] but which may extend to seven years and also with fine which shall not be less than [ten thousand rupees].]
(1B) Any person who contravenes the provisions of Section 38J shall be punishable with imprisonment for a term which may extend to six months, or with fine which may extend to two thousand rupees, or with both:
Provided that in the case of a second or subsequent offence the term of imprisonment may extend to one year, or with fine which may extend to five thousand rupees.
26. Section 63 empowers the Central Government to makes rules.
INTERPRETATION OF THE ACT:
27. The provisions of the said Act must be construed having regard to the purport and object it seeks to achieve. Not only inter alia wild animal is to be protected but all other steps which are necessary therefor so as to ensure ecological and environmental security of the country must be enforced. The interpretation provisions as regard 'wild animal' employs the word 'includes' and, thus, must be assigned a broad meaning. The Amending Acts must be viewed in that perspective. Prosecution and conservation of wild animal is essential for very existence of human life. A trade in wild animal which is sought to be prohibited with an object to oversee survival of human beings must be given its full effect. The CITES was formulated keeping in view the aforementioned policy. India is a member State of the Convention. It is a signatory to the other treaties and conventions in this behalf. Appendix I of CITES which came into effect from 18th January, 1990 provided for complete prohibition of internal and trans border trade in ivory. The Parliament enacted the Amendment Act (Act No. 44 of 1991) with a view to save the species of Indian Elephant and to give effect to the said international treaties. Prior thereto, that is 1989, the African Elephant was proposed to be brought in Appendix I of CITES.
28. In the Press Release of October, 2002, the following appears:
"Another high-profile item is the African elephant. After an eight-year ban on ivory sales, in 1997 CITES agreed to allow three African countries - Botswana, Namibia and Zimbabwe - to make one time sales from their existing legal stocks of raw ivory. The ivory - which weighed 49,574 kg. and represented 5,446 tusks - was sold to Japan in 1999 and earned some USD5 million. The funds were used for elephant conservation activities in the three range states.
In the year 2002, the three countries plus South Africa and Zambia are proposing one-off sales of existing ivory stocks to be followed later by annual quotas. The proposals are for a first sale of 20,000 kg. and an annual quota of 4,000 kg. for Botswana, 10,000 Kg. and 2,000 kg. respectively for Namibia, 30,000 kg. and 2,000 kg. for South Africa and 10,000 kg. and 5,000 kg. for Zimbabwe. Zambia is proposing a one-off sale of 17,000 kg. A proposal from India and Kenya, on the other hand, argues that further ivory sales from African elephants should be clearly prohibited as a precautionary measure for reducing future threats to the elephant.
Meanwhile, Japan is seeking to open up trade in most northern hemisphere populations of minke whale and a Pacific population of Bryde's whale. Its proposals stress the use of national legislation and DNA identification of individual whales to monitor catches and trade. Similar proposals were presented without success at the most recent CITES conferences in 1997 and 2000. This year's debate is likely to involve issues related to science, sustainable use, possible enforcement problems, and the international Whaling Commission's moratorium on commercial whaling."
29. Further, in the Press Release of 12th November, 2002, the following appears:
"CITES has conditionally accepted proposals from Botswana, Namibia and South Africa that they be allowed to made one - off sales of 20, 10 and 30 tonnes, respectively, of ivory. The ivory is held in existing legal stocks that have been collected from elephants that dies of natural causes or as a result of government - regulated problem - annual control.
Similar proposals from Zambia and Zimbabwe for 17 and 10 tonnes, respectively, were not accepted. Today's decisions by CITES must still be formally adopted by the full Plenary on Friday, when the current two - week conference ends."
30. The rival contention as regard the interpretation and application of the said Act must be considered having regard to the aforementioned principles as also the international treaties and development which took place subsequently.
WHETHER THE AMENDING ACT 44 OF 1991 IS ULTRA VIRES ARTICLES 19(1)(g) AND 14 OF THE CONSTITUTION OF INDIA
31. Appellant No. 1 herein appeared to have imported ivory from 1971 to 1988. It was in possession of 755.930 Kgs. Of solid Ivory Articles and 10.050 Kgs. with metal.
32. Dealing in imported ivory so long the law permits may be a fundamental right but if the statute prohibits it, it must be held to be a law within the meaning of Clause (6) of Article 19 of the Constitution of India in terms whereof reasonable restriction is imposed. A trade which is dangerous to ecology may be regulated or totally prohibited. For the aforementioned purpose, regulation would include prohibition.
33. What would be a reasonable restriction which can be imposed in public interest is a matter which is no longer res integra.
34. In Narender Kumar and Ors. v. Union of India and Ors. [1960] 2 SCR 375, this Court while interpreting the word 'restrictions' held as follows:
"It is reasonable to think that the makers of the Constitution considered the word "restriction" to be sufficiently wide to save laws "inconsistent" with Article 19(1), or "taking away the rights" conferred by the Article, provided this inconsistency or taking away was reasonable in the interests of the different matters mentioned in the clause. There can be no doubt therefore that they intended the word "restriction" to include cases of "prohibition" also. The contention that a law prohibiting the exercise of a fundamental right is in no case saved, cannot therefore be accepted."
35. (See also State Maharashtra v. Mumbai Upnagar Gramodyog Sang [1969] 2 SCR 392).
36. In Synthetics and Chemicals Ltd. (supra), this Court held:
"75. Balsara case (1951 SCR 682 : AIR 1951 SC 318 : 52 Cri LJ 1361) dealt with the question of reasonable restriction on medicinal and toilet preparations. In fact, it can safely be said that it impliedly and sub-silentio clearly held that medicinal and toilet preparations would not fall within the exclusive privilege of the States. If they did there was no question of striking down of Section 12(c) and (d) and Section 13(b) of the Bombay Prohibition Act, 1949 as unreasonable under Article 19(1)(f) of the Constitution because total prohibition of the same would be permissible. In K.K. Narula case (K.K. Narula v. State of J&K, (1967) 3 SCR 50 : AIR 1967 SC 1368) it was held that there was right to do business even in potable liquor. It was not necessary to say whether it is good law or not. But this must be held that the reasoning therein would apply with greater force to industrial alcohol."
37. In Ramana Dayaram Shetty v. The International Airport, Authority of India and Ors. [AIR 1979 SC 1628 : 1979 (3) SCR 1014], this Court held:
"...We fail to see how the plea of contravention of Article 19(1)(g) or Article 14 can arise in these cases. The Government's power to sell the exclusive privilege set out in Section 22 was not denied. It was also not disputed that these privileges could be sold by public auction. Public auctions are held to get the best possible price. Once these aspects are recognised, there appears to be no basis for contending that the owner of the privileges in question who had offered to sell them cannot decline to accept the highest bid if he thinks that the price offered is inadequate.
It will be seen from these observations that the validity of Clause (6) of the Order dated January 6, 1971 was upheld by this Court on the ground that having regard to the object of holding the auction, namely, to raise revenue, the Government was entitled to reject even the highest bid, if it thought that the price offered was inadequate. The Government was bound to accept the tender of the person who offered the highest amount and if the Government rejected all the bids made at the auction, it did not involve any violation of Article 14 of 19(1)(g). This is a self-evident proposition and we do not see how it can be of any assistance to the respondents."
38. In Har Shankar and Ors. v. Dy. Excise and Taxation Commissioner [AIR 1975 SC 1121 : (1975) 3 SCR 254], this Court held:
"...The state, under its regulatory powers, has the right to prohibit absolutely every form of activity in relation to intoxicants - its manufacture, storage, export, import, sale and possession. In all their manifestations, these rights are vested in the State and indeed without such vesting there can be no effective regulation of various forms of activities in relation to intoxicants. In American Jurisprudence", Volume 30 it is stated that while engaging in liquor traffic is not inherently unlawful, nevertheless it is a privilege and not a right, subject to governmental control (page 538). This power of control is an incident of the society's right to self-protection and it rests upon the right of the state to care for the health, morals and welfare of the people. Liquor traffic is a source of pauperism and crime (pp. 539, 540, 541)."
39. In order to determine whether total prohibition would be reasonable the Court has to balance the direct impact on the fundamental right of the citizens thereby against the greater public or social interest sought to be ensured. Implementation of Directive Principles contained in Part IV is within the expression of restrictions in the interest of the general public.
40. In Municipal Corporation of the City of Ahmedabad and Ors. v. Jan Mohammed Usmanbhai and Anr. [AIR 1986 SC 1205 : (1986) 2 SCR 700], this court held:
"15. Before proceeding to deal with the points urged on behalf of the appellants it will be appropriate to refer to the well-established principles in the construction of the constitutional provisions. When the validity of a law placing restriction on the exercise of a fundamental right in Article 19(1)(g) is challenged, the onus of proving to the satisfaction of the court that the restriction is reasonable lies upon the State. If the law requires that an act which is inherently dangerous, noxious or injurious to the public interest, health or safety or is likely to prove a nuisance to the community shall be done under a permit or a licence of an executive authority, it is not per se unreasonable and no person may claim at licence or a permit to do that act as of right. Where the law providing for grant of a licence or permit confers a discretion upon an administrative authority regulated by rules or principles, express or implied, and exercisable in consonance with the rules of natural justice, it will be presumed to impose a reasonable restriction. Where, however, power is entrusted to an administrative agency to grant or withhold a permit or licence in its uncontrolled discretion the law ex facie infringes the fundamental right under Article 19(1)(g). Imposition of restriction on the exercise of a fundamental right may be in the form of control or prohibition.
"20. The tests of reasonableness have to be viewed in the context of the issues which faced the legislature. In the construction of such laws and in judging their validity, courts must approach the problem from the point of view of furthering the social interest which it is the purpose of the legislation to promote. They are not in these matters functioning in vacuo but as part of society which is trying, by the enacted law, to solve its problems and furthering the moral and material progress of the community as a whole. (See Jyoti Prasad v. Union Territory of Delhi ((1962) 2 SCR 125 : AIR 1961 SC 1602). If the expression 'in the interest of general public' is of wide import comprising public order, public security and public morals, it cannot be said that the standing orders closing the slaughter houses on seven days is not in the interest of general public."
41. The primal object for which dealing in ivory imported from Africa had been prohibited was to see that while holding the stock, the people may not deal in Indian ivory which may be procured from illegal killings of Indian Elephant. The Amending Act indirectly seeks to protect Indian Elephant and to arrest their further depletion.
42. It may be necessary to go into the history of legislation leading to enactment of the said Act for the purpose of undertaking how small restrictions were replaced by and by with bigger ones and ultimately to a total prohibition. We may notice that the first legislation for protection of birds was enacted in 1887 known as the Wild Birds Protection Act, 1887 (Act No. X of 1887) which was followed by the Wild Birds And Animals (Protection) Act, 1912. As the object sought to be achieved by the said Acts was not fulfilled, the same was amended in the year 1935 in terms of which the Provincial Government could declare any area to be a sanctuary for the birds or animals and their killing was made unlawful. As wild life was a State subject of legislation, in the year 1972 several States adopted resolutions in terms of Article 252 of the Constitution of India empowering the Parliament to pass the necessary legislation.
43. The provisions contained in the 1972 Act were found to be inadequate necessitating extensive amendment. One of the Objects and Reasons for the said Act was to see that the wild animals or articles and derivates thereof may not be smuggled out to meet the demand in foreign markets as there is hardly any market within the country therefor. A clandestine trade abetted by illegal practices of poaching which had taken a heavy toll of our wild animals and birds were sought to be restrained. It was pointed out that the stocks declared by the traders at the commencement of the Wild Life (Protection) Act, 1972 are used as a cover for such illegal trade.
44. The Parliament in its wisdom thought to amend the said Act further in the year 1991 in terms whereof the following changes were made:
"(i) It substituted new section for Sections 9, 29 and 55 of the Principal Act;
(ii) It omitted Sections 10, and 13 to 17 of the Principal Act;
(iii) It inserted two new chapters, namely, Chapter IIIA and Chapter IVA, in the Principal Act; and
(iv) It inserted new Schedule, namely, Schedule VI, in the Principal Act."
45. At this juncture, we may usefully take notice of the Statement of Objects and Reasons of the said Act.
"Poaching of wild animals and illegal trade of products derived therefrom, together with degradation and depletion of habitats have seriously affected wildlife population. In order to check this trend, it is proposed to prohibit hunting of all wild animals (other than vermin). However, hunting of wild animals in exceptional circumstances, particularly for the purpose of protection of life and property and for education, research, scientific management and captive breeding, would continue. It is being made mandatory for every transporter not to transport any wild life products without proper permission. The penalties for various offences are proposed to be suitably enhanced to make them deterrent. The Central Government Officers as well as individuals now can also file complaints in the courts for offences under the Act. It is also proposed to provide for appointment of honorary Wild Life Wardens and payment of rewards to persons helping in apprehension of offenders.
To curb large scale mortalities in wild animals due to communicable diseases, it is proposed to make provisions for compulsory immunisation of livestock in and around National Parks and Sanctuaries.
It may be recalled that the Parties to the "Convention on International Trade in Endangered Species of Wild Fauna and Flora" (CITES), being greatly concerned by the decline in population of African elephant (sic) the import and export of African ivory for commercial purposes has been prohibited. As a result import of ivory would no longer be possible to meet the requirements of the domestic ivory trade. If the lead to large scale poaching of Indian elephants. With this point in view, the trade in African ivory within the country is proposed to be banned after giving due opportunity to ivory traders to dispose off their existing stock."
46. The Parliament while enacting the said Amending Act took note of serious dimensions of poaching of wild animals and illegal trade giving exponential rise of wild animals and their products.
47. The Hon'ble Minister of State of the Ministry of Environment and Forest in the House stated:
"Population of Indian elephants, particularly in South India, are under serious threat by ivory poachers. Although the trade in Indian ivory was banned in 1986, the trade in imported ivory gives an opportunity to unscrupulous ivory traders to legalise poached ivory in the name of imported ivory. With this point in view, the trade in African ivory is proposed to be banned after giving due opportunity to ivory traders to dispose of their existing stocks."
48. During pendency of these matters, as noticed hereinbefore, the Parliament enacted the Wild Life (Protection) Amendment Act, 2002 (Act No. 16 of 2003) which came into force with effect from 1st April, 2003.
49. By reason of the Amending Act of 2003, the possession of an ivory whether by a trader or a person is completely banned.
50. There cannot be any doubt whatsoever that a law which was at one point of time was constitutional may be rendered unconstitutional because of passage of time. We may note that apart from the decisions cited by Mr. Sanghi, recently a similar view has been taken in Kapila Hingoranii v. State of Bihar [JT 2003 (5) SC 1] and John Vallamattom and Anr. v. Union of India [JT 2003 (6) SC 37].
51. In this case, however, we are faced with a different situation. We are concurrent with the reason and object for which the amendments have to be made. We must take into consideration the text and context of the amending Acts and the circumstances in which they had to be brought about. 
52. The provisions of the statute are also required to be considered keeping in view Article 48-A and Article 51A(g) of the Constitution of India which are in the following terms:
"48-A. Protection and improvement of environment and safeguarding of forests and wild lie.-- The States shall endeavour to protect and improve the environment and to safeguard the forests and wild life of the country."
"51-A. Fundamental duties.--It shall be the duty of every citizen of India--
...   ...   ...   ...   ...   ...   ...
(g) to protect and improve the natural environment including forests, lakes, rivers and wild life, and to have compassion for living creatures;"
53. We cannot shut out eyes to the statements made in Article 48-A of the Constitution of India which enjoins upon the State to protect and improve the environment and to safeguard the forests and wild life of the country. What is destructive of environment, forest and wild life, thus, being contrary to the Directive Principles of the State Policy which is fundamental in the governance of the country must be given its full effect. Similarly, the principles of Chapter IVA must also be given its full effect. Clause (g) of Article 51A requires every citizen to protect and improve the natural environment including forests, lakes, rivers and wild life and to have compassion for living creatures. The amendments have to be carried out keeping in view the aforementioned provisions.
54. It is, therefore, difficult to accept the contention of Mr. Sanghi that protection and preservation of wild life would not be in public interest and/or cannot be extended to imported ivory. Wild Life forms part of our cultural heritage. Animals play a vital role in maintaining ecological balance. The amendments have been brought for the purpose of saving the endangered species from extinction as also for arresting depletion in their numbers caused by callous exploitation thereof.
55. In D.D. Basu's Commentary on the Constitution of India (Sixth Edition, Volume C) at page 45-46, the law has been summarized in the following manner:
"It is now settled that no inflexible answer to this question is possible, and that it is the nature of the business or property which is an important element in determining how far the restriction may reasonably go:
(A) In the case of inherently dangerous or noxious trades, such as production or trading in liquors or cultivation of narcotic plants, or trafficking in women, it would be a 'reasonable restriction' to prohibit the trade or business altogether.
(B) Where the trade or business is not inherently bad, as in the preceding cases, it must be shown by placing materials before the Court that prohibition of private enterprise in the particular business was essential in the interests of public welfare. Thus -
In order to prevent speculative dealings in 'essential commodities' (such as cotton), during a period of emergency, the State may impose a temporary prohibition of all normal trading on such commodities. In the later case of Narendra v. Union of India (supra), the Supreme Court has sustained even a permanent law leading to the elimination of middle-men from the business in essential commodities in order to ensure the supply of such goods to the consumer at a minimum price."
56. The amending Acts satisfy also the strict scrutiny test.
57. The stand of the State that by reason of ivory by the dealers, poaching and killing of elephants would be encouraged, cannot be said to be irrational. Mr. Sanghi, as noticed hereinbefore, has drawn out attention to the changes sought to be effected in CITES at the instance of Botswana, South Africa, Namibia and Zimbabwe. The question as to whether a reasonable restriction would become unreasonable and vice-versa would depend upon the fact situation obtaining in each case. In the year 1972 when the said Act was enacted there might not have been any necessity to preserve the elephant as also ivory. The species might not have been on the brink of extinction. The Objects and Reasons set out for bringing in amendments in the said Acts in the year 1986, 1991 and 2003 clearly bring into fore the necessity to take more and more stringent measures so as to put checks on poaching and illegal trade in ivory. Experience shows that poaching may be difficult to be completely checked. Preventive measures as regard poaching leading to killing of elephants for the purpose of extraction of their tusks is a difficult task to achieve and, thus, the Parliament must have thought it expedient to put a complete ban in trade in ivory to meet the requirement of the country.
58. India being a sovereign country is not obligated to make law only in terms of CITES; it may impose stricter restructions having regard to local needs.
59. In John Vallamattom and Anr. v. Union of India [JT 2003 (6) SC 37] this Court speaking through the Hon'ble Chief Justice of India held:
"Furthermore, India being a signatory to the Declaration on the Right to Development adopted by the World Conference on Human Rights and Article 18 of the United Nations Covenant on Civil and Political Rights, 1966, the impugned provision may be judged on the basis thereof."
60. Referring to Article 1 of the Declaration on the Right to development and Article 18 of the United Nations Covenant on Civil and Political Rights 1966, this Court following Kapila Hingorani v. State of Bihar [JT 2003 (5) SC 1] observed that the provisions of law must be judged keeping in view the international treaties and conventions stating:
"It is trite that having regard to Article 13(1) of the Constitution, the constitutionality of the impugned legislation is required to be considered on the basis of laws existing on 26th January, 1950, but while doing so the court is not precluded from taking into consideration the subsequent events which have taken place thereafter. It is further trite that that the law although may be constitutional when enacted but with passage of time the same may be held to be unconstitutional in view of the changed situation.
Justice Cardoze said:
"The law has its epochs of ebb and flow, the flood tides are on us. The old order may change yielding place to new; but the transition is never an easy process".
Albert Campus stated:
"The wheel turns, history changes". Stability and change are the two sides of the same law-coin. In their pure form they are antagonistic poles; without stability the law becomes not a chart of conduct, but a gare of change: with only stability the law is as the still waters in which there is only stagnation and death."
61. Although in that case Section 118 of the Indian Succession Act was declared unconstitutional but we are of opinion that legal principles enunciated therein will have to be applied for the purpose of judging the constitutionality of impugned provisions keeping in view the subsequent changes.
62. Submission of Mr. Sanghi to the effect that the Amending Acts provide for arbitrary unguided and unbridled power is stated to be rejected. The submission of learned counsel was made on the premises that after ban was imposed on trade in ivory, all traders become non-traders and, thus, traders and non-traders could not have been treated differently. When a trade is prohibited as has sought to be done by reason of the 1991 Amendment Act by inserting Chapter VA, the matters incidental thereto or connected therewith must be dealt with accordingly. For all intent and purport the statute would treat the traders on a different footing than non-traders. They form a different and distinct class.
63. The appellants used to trade in ivory stands admitted. They, thus, would come within the purview of the definition of the trader also is undisputable. The manner in which despite legal ban on trade a person may not take recourse to illegal trading is a matter which squarely falls within the purview of the legislative competence. It is now well-settled that the Parliament can no only enact a law for avoidance or evasion of commission of all illegal trade but also may make law to see that the law is not evaded by taking recourse to machination or camouflage. The loopholes, if any, in such matters can and should be plugged. "Means Affecting Means" principles as adumbrated in United States v. Darby [312 US 100 (1941)] is an illustration on the point. Both substantial and procedural provisions can be made to make a law in furtherance of the object for which the Act has been enacted and to see that what is sought to be prohibited directly may not be achieved by the traders indirectly.
64. For the purpose of Chapter VA the appellants remained traders despite the fact that they have been prohibited from carrying on any business. How after imposing the ban, stock in trade is to be dealt with is again a matter which can be dealt with by the Legislature. It has the requisite competence therefor. Furthermore, it is now idle to contend having regard to the provisions contained in Section 40(2A) of the Act that the traders have been discriminated with vis-a-vis the non-traders. Traders are class by themselves and such no question of any discrimination arises. The classification is well-defined and well-perceptible. Traders and non-traders constitute two different classes and the classification is founded on an intelligible differentia clearly distinguishing one from the other.
65. A machinery must be so construed as to effectuate the liability imposed by the charging section and to make the machinery workable - ut res magis valeat quam pereat. (See D. Saibaba & Bar Council of India and Anr. reported in JT 2003 (4) SC 435 and Welfare Assocn. A.R.P. Maharashtra and Anr. v. Ranjit P. Gohil and Ors. reported in 2003 (2) SCALE 288)
66. Submission of Mr. Sanghi that the definition of wild animal is vague cannot be accepted. Hamdard Dawakhana (supra) whereupon Mr. Sanghi has placed strong reliance is wholly mis-placed.
67. In Hamdard Dawakhana (supra) the 'magic remedy' was held to be incapable of giving a fixed meaning and, thus, was held ultra vires Article 14 of the Constitution being vague in nature. We do not find any such vagueness in any of the provisions of the impugned Acts including the definition of 'wild animal'. It is clear and unambiguous.
68. Reliance placed by Mr. Sanghi on Rustom Cavasajee Cooper (supra) is equally mis-placed. In that case, this Court was dealing with nationalization of banks. The court held that the provisions impugned therein are ultra-vires. In that situation, it was held:
"Impairment of the right of the individual and not the object of the State in taking the impugned action is the measure of protection. To concentrate merely on power of the State and the object of the State action in exercising that power is therefore to ignore the true intent of the Constitution."
69. There is no quarrel with the aforementioned propositions inasmuch as herein we are upholding vires of the statutes holding that the restrictions imposed is reasonable.
70. The Amending Acts in our opinion are constitutional, legal and valid.
RES-EXTRA COMMERCIUM:
71. We, however, agree with Mr. Sanghi that in a case of this nature the doctrine of 'res extra commercium' cannot be invoked. When trade in a particular commodity is governed by a statute, the same has to be given its full effect. Trade in ivory was permissible in law. It was restricted in 1986. It has totally been prohibited in the year 1991. The Amendment Act, 2003 brought about further changes in terms whereof further restrictions have been imposed even on the private owners to possess ivory or any other animal article.
72. CITES banned trade in ivory but as regard some countries the ban has been relaxed. At least in five countries ivory has been placed in Appendix II from Appendix I. We do not know whether in a few years from now having regard to increase in population of elephant, a restricted trade in ivory would be permitted. If that is permitted by amending the said Act, the trade in ivory would be legal.
73. The submission of the appellants, however, to the effect that the elephant has been downlisted from Appendix I to Appendix II of CITES is incorrect. All international trade in elephants or articles thereof including Asian elephants (Indian species) is prohibited as it continues to be listed in Appendix I excepting for certain specified African elephant populations of Botswana, Namibia, South Africa and Zimbabwe which have now been listed in Appendix II. this limited trade has been allowed under very strict conditions as mentioned in the CITES Appendix. Further, India at the CITES Conference (2002) had seriously opposed permitting of such limited trade and had even submitted a proposal for a continuation of the ban on ivory trade.
74. Education having regard to its nature was held to be beyond pale of business or occupation within the meaning of Article 19(1)(g) of the Constitution of India.
75. In Unni Krishnan J.P. and Ors. v. State of Andhra Pradesh and ors. [(1993) 1 SCC 645], it was observed:
"198. We are, therefore, of the opinion, adopting the line of reasoning in State of Bombay v. R.M.D. Chamarbaugwala (1957 SCR 874 : AIR 1957 SC 699) that imparting education cannot be treated as a trade or business. Education cannot be allowed to be converted into commerce nor can the petitioners seek to obtain the said result by relying upon the wider meaning of "occupation". The content of the expression "occupation" has to be ascertained keeping in mind the fact that Clause (g) employs all the four expressions viz., profession, occupation, trade and business. Their fields may overlap, but each of them does certainly have a content of its own, distinct from the others. Be that as it may one thing is clear - imparting of education is not and cannot be allowed to become commerce. A law, existing or future, ensuring against it would be a valid measure within the meaning of Clause (6) of Article 19. We cannot, therefore, agree with the contrary proposition enunciated in Sakharkherda Education Society v. State of Maharashtra (AIR 1968 Bom LR 690) Andhra Kesari Education Society v. Govt. of A.P. (AIR 1987 AP 251 : (1984) 1 APLJ 45) and Bapuji Educational Assn. v. State, (AIR 1968 Kant 80)"
76. An 11-Judge Bench of this Court in T.M.A. Pai Foundation v. State of Karnataka [(2002) 8 SCC 481], however, held that imparting of education would come within the purview of the definition of occupation within the meaning of Article 19(1)(g) of the Constitution of India. This court following Sodan Singh v. New Delhi Municipal Committee [(1989) 4 SCC 155] opined:
"In Unni Krishnan's case (Unni Krishnan J.P. v. State of A.P. (1993) 1 SCC 645 at p. 687) while referring to education, it was observed as follows :-
"It may perhaps fall under the category of occupation provided no recognition is sought from the State or affiliation from the University is asked on the basis that it is a fundamental right."
While the conclusion that "occupation" comprehends the establishment of educational institutions is correct, the proviso in the aforesaid observation to the effect that this is so provided no recognition is sought from the state or affiliation from the concerned university is, with the utmost respect, erroneous. The fundamental right to establish an educational institution cannot be confused with the right to ask for recognition or affiliation. The exercise of a fundamental right may be controlled in a variety of ways. For example, the right to carry on a business does not entail the right to carry on a business at a particular place. The right to carry on a business may be subject to licensing laws so that a denial of the licence prevents a person from carrying on that particular business. The question of whether there is a fundamental right or not cannot be dependent upon whether it cannot be made the subject-matter of controls.
The establishment and running of an educational institution where a large number of persons are employed as teachers or administrative staff, and an activity is carried on that results in the imparting of knowledge to the students, must necessarily be regarded as an occupation, even if there is no element of profit generation. It is difficult to comprehend that education, per se, will not fall under any of the four expressions in Article 19(1)(g). "Occupation" would be an activity of a person undertaken as a means of livelihood or a mission in life. The above quoted observations in Sodan Singh case (Sodan Singh v. New Delhi Municipal Committee, (1989) 4 SCC 155) correctly interpret the expression "occupation" in Article 19(1)(g)."
77. The said view has been reiterated recently by a Constitution Bench in Islamic Academy of Education and Anr. v. State of Karnataka and Ors. decided on 14th August, 2003 [JT 2003 (7) SC 1].
78. The High Court has referred to the decision in P. Crowley v. Henry Christensen [(1890) 34 Law. Ed. 620] so as to hold that a citizen has no inherent right to sell intoxicating liquors. Therein the U.S. Supreme Court was dealing with a federal law imposing restrictions on a person dealing in retail trade in liquor without obtaining a due licence therefor. The law was upheld negativing the contention that the restriction was unreasonable. It was not held therein that trade of liquor is impermissible in all situations.
79. Restriction in trade, therefore, would depend upon the nature of the article and the law governing the field. By reason of judicial vagaries, fundamental right under Article 19(1)(g) of the Constitution cannot be further restricted. (See Krishna Kumar Narula v. The State of Jammu and Kashmir and Ors. AIR 1967 SC 1368).
80. Dr. D.D. Basu in his Commentary on the Constitution of India (Sixth Edition) Volume L at page 238 stated:
"In Chamarbaugwala's case (supra) as well as in Fatehchand's case (AIR 1977 SC 1825), the Court relied upon the observations of Taylor, J. in Mansell's case (1956) C.L.R. 550, in support of the theory of res extra commercium, but as appears from the following observations of Wynes (1970), p. 263, the doctrine has not had a peaceful career in Australia, and has produced conflicting decisions which are not beyond criticism:
"The question whether exceptions to the otherwise express provisions of Section 92 based upon inherent quality of goods can be made has not been settled... Since the Hughes case (1954) 93 C.L.R. 1 it is no doubt true to say that a State may legitimately regulate the incidents of traffic in such cases, but this does not derive from inherent quality, but from the proposition that regulation can be consistent with freedom..""
WHETHER THE APPELLANTS ARE ENTITLED TO POSSESS ANIMAL ARTICLES:
81. A mere perusal of the definition of 'animal article' in Section 2(2) of the Act would show that the imported ivory falls within it. In that view of the mater the question as to whether the African elephant is scheduled animal or not is irrelevant. Dealing in trade in ivory is prohibited under Chapter VA. The appellants, therefore, being traders in ivory would come within the purview of the prohibitions contained therein. Once they come within the purview of the said Chapter, they have to be dealt with accordingly. If he has been a trader, he must make a declaration in terms of Sub-section (1) of Section 49-C of the Act. Chapter IV would not apply in his case. The said Chapter deals with the matters contained therein. Traders in ivory forming a different class have been dealt with in Chapter VA. Doctrine of 'generalia specialibus non derogant' would be applicable in this case. We would deal with this subject in details a little later.
82. The contention of the appellants that it is covered by the newly added provision Section 40-A or that the said section discriminates individual owners and traders is ill-founded.
83. At the time of passing of the main Wild Life Protection Act in 1972, there were two categories of persons who could be in possession of animal articles, etc. namely (a) individual (non-traders) - who had possession of animals articles for their own personal use and (b) traders - who had possession of such article for the purpose of sale. Consequently, the 1972 Act requires individuals to declare and apply for ownership certificates of the animal articles which were in their possession. And as regard the traders, Sections 44 to 48 and 49 mandated the traders to declare their stocks and to apply for a licence. Section 40-A has been incorporated solely for the purpose of mitigating the omission of individual non-traders who due to lack of information or ignorance could not declare the animal articles in their possession within the limited period of 30 days from the commencement of the 1970 Act as specified in Section 40 of the Act. By reason thereof another chance has been given to the non-traders to make a declaration. All the appellant traders on the other hand had admittedly applied within the period of 30 days as specified in Section 44 of the Act. Hence, the object and purpose of Section 40-A is limited to individual non-traders and does not discriminate the traders or inter se the traders.
84. In any event after the incorporation of Chapter V-A and the inclusion of ivory in the said Chapter the appellant traders are governed by the provisions of Chapter V-A. The provisions of Chapter V which includes Section 40-A is not applicable to the appellant traders. Chapter V-A is a complete Code in itself and it would be a fallacy to read into or extend by implication the mitigating provision of Section 40-A into Chapter V-A. The Legislature, had it so desired could have incorporated a similar provision in Chapter V-A.
85. Section 49-C provides that every person carrying on the business or occupation referred to in Sub-section (1) of Section 49-B, within thirty days from the specified date, declare to the Chief Wild Life Warden or the authorised officer, his stocks, if any, as at the end of the specified date of ivory imported into India or articles made therefrom, the place or places at which the stocks mentioned in the declaration are kept and the description of such items, if any, of the stocks mentioned in the declaration which he desires to retain with himself for his bona fide personal use. Sub-section (3) of Section 49-C further provides that where, in a declaration made under Sub-section (1), the person making the declaration expresses his desire to retain with himself any of the items of the stocks specified in the declaration for his bona fide personal use, the Chief Wild Life Warden, with the period approval of the Director, may, if he is satisfied that the person is in lawful possession of such items, issue certificate of ownership in favour of such person with respect to all, or as the case may be, such of the items as in the opinion of the Chief Wild Life Warden, are required for the bona fide personal use of such person and affix upon such items identification marks in such manner, as may be prescribed. Sub-section (6) of Section 49-C further provides that where a person who has been issued a certificate of ownership under Sub-section (3) in respect of any item, it is permissible for him to transfer any such item to any such person, whether by way of gift, sale or otherwise, or transfer or transport from the State in which he resides to another State any such item and he shall within thirty days from such transfer or transport, report and transfer or transport to the Chief Wild Life Warden or the authorised officer within whose jurisdiction the transfer or transport is effected.
86. On coming, into force of Act No. 28 of 1986 or Act No. 44 of 1991, however, it may be true that the property does not automatically vest in the Government. It is not in dispute that in terms of Clause (c) of Section 39 of the Act which was inserted by Act No. 44 of 1991 only ivory imported into India and articles made from such ivory in respect of which any offence against this Act or any rule or order made thereunder has been committed, would be the property of the State Government and not otherwise. But the issue is required to be considered from a different angle.
87. On or from the specified date, however, carrying on any trade or commerce, inter alia, in relation to ivory imported into India or any article made therefrom is completely prohibited. Despite such provision, however, a person carrying on a business or occupation or dealing in trophies, animal articles etc. derived from scheduled animals would be, in terms of Sub-section (1) of Section 49-C of the Act, entitled to file a declaration disclosing his stocks of ivory imported into India or article made therefrom. Once such a declaration is made and in the event such person makes a declaration expressing his desire to retain with himself any of the items specified therein for his bona fide use, a certificate of ownership may be granted for such item or items which in the opinion of the Chief Wild Warden are required therefor. Only in relation to items for which such certificate of ownership has been granted, a transfer thereof is permissible subject to the restrictions imposed under Sub-section (6) of Section 49-C. Sub-section (7) of Section 49-C, however, provides for prohibition of such ivory imported into India or any article made therefrom from being kept under the control of the trader for sale or offer for sale or transfer to any person whatsoever.
88. The upshot of the aforesaid provisions is that any trader who has imported ivory legally into India prior to coming into force of the Act No. 44 of 1991, although would not be entitled to carry on any business or trade in respect thereof, but having regard to the provisions referred to hereinbefore, unless he commits an offence in relation thereto, the same would not vest in the Government. He would, however, not be entitled to keep possession thereof except in the mode and manner provided for in Section 49-C of the Act.
89. On a conjoint reading of the aforesaid provisions, there cannot be any doubt whatsoever that any person who has obtained such a certificate under Sub-section (30 of Section 49-C only may keep possession of the property i.e. subject to grant of ownership certificate. In the event he complies with the aforesaid provisions, he would be entitled to transfer or transport such item as provided for in Sub-section (6) of Section 49-C. There cannot further be any doubt that in the event no certificate of ownership is granted in favour of a trader in terms of Sub-section (3) of Section 49-C, the question of his becoming entitled to transfer or transport the property would not arise, in which event, in terms of Sub-section (7) of Section 49-C, he would be disentitled not only from selling or offering for sale or transfer the said items but also from keeping the said items under his control. 
90. The statutory provisions, in our opinion, are absolutely clear and unambiguous. 
91. The submission of Mr. Sanghi to the effect that the Chief Wild Life Warden has been conferred with an unguided power to declare any item as being capable of bona fide personal use of a trader cannot be accepted. Not only in terms of the provisions of the said Act, a trade or commerce, inter alia, in relation to ivory has been prohibited, having regard to the proviso appended to Sub-section (3) of Section 49-C, even such item cannot be kept for display in any commercial premises. As such ivory or any article made therefrom can neither be subject matter of trade or commerce nor displayed in any commercial premises for any reason whatsoever. By reason of the provisions of the said Act, the trader was given six months' time to dispose of the articles in his possession. No foundational fact has been laid before the High Court nor any contention has been raised before us that the period specified therein under the Act was not reasonable. Articles which cannot be subject matter of trade or commerce can only be kept for personal use. Such personal use must be a bona fide one. Once the requirement for keeping the possession of such article by a trader has specifically been laid down, it cannot be said that the Chief Wild Life Warden has been conferred with unguided and uncanalized power. In the event, an order is passed, the person dissatisfied therewith, may prefer an appeal in terms of Sub-section (5) thereof. 
92. Against such original orders or appellate orders, even a judicial review would be maintainable. 
93. Sub-section (7) of Section 49-C would be applicable only in relation to such items or articles wherefor certificate of ownership has not been granted. If a person keeps under his control, sells or offers for sale or transfers the same to any other person, he would be subject to a penalty as provided under Sub-section (1-A) of Section 51 of the Act. 
94. Sub-section (2) of Section 51 empowers the competent court to direct that such property be forfeited by the Government, in which event, Clause (c) of Section 39 would be attracted. We, therefore, do not find that the provisions of the said Act are anomalous in nature. It is true, as has been pointed out by Mr. Sanghi, that the respondents made a statement before the High Court that the property in possession of the appellants did not vest in the Government but such a statement was made evidently having regard to the provisions of Clause (c) of Section 39 of the Act read with Sub-section (2) of Section 59 thereof. Such property would vest in the Government subject to an order of forfeiture and subject to an order of conviction and sentence against the offender for violation of Sub-section (7) of Section 49-C is recorded. We, in view of the provisions of the said Act, therefor,e must hold that not only trade or occupation in relation to ivory in question is prohibited but possession or any transfer thereof in any manner whatsoever is prohibited under the Act subject, however, to the provisions of Sub-sections (1), (3) and (6) of Section 49-C of the Act. 
95. The legislature has deliberately used the words 'bonafide personal use' in Section 49-C and has placed the onus on the traders to prove the same so as to be entitled to retain the articles out of the stocks declared by it. This requirement is due to the fact that the acquisition of an animal article by an individual non-trader at the time of purchase would be presumed to be one for his own personal bonafide use while on the other hand in the case of the traders the acquisition of animal articles as reflected in the stocks of a trader would be solely be for the purpose of sale. Hence, the imposition of the requirement of personal bonafide use in the case of traders cannot be said to be discriminatory or arbitrary or irrational or perverse entitling the Appellants to continue to have control thereover. 
WHETHER THE IVORY VESTS IN THE GOVERNMENT? 
96. We, however, do not agree with the contention of Mr. Malhotra that having regard to the fact that appellants have admittedly been found to be in possession of animal article, they have committed an offence and as such they would come within the purview of Section 39(a)(i) of the Act as a result whereof the same could vest in the State. 
97. The question as to whether an offence under the Act has been committed or not at that stage cannot be determined. Such a determination furthermore cannot be left for adjudication at the hands of the executive authority. As and when a seizure is made and the trader is prosecuted for alleged commission of an offence having regard to Sub-section 7 of Section 49-C of the Act; adjudication therefor must be made by a competent court of law having jurisdiction in this behalf. Before a person is convicted a Court has to arrive at the finding that the accused has committed an offence wherefor a full-fledged criminal trial would be necessary. In absence of such criminal trial and offence having been found committed, Section 39 may not have any application. In that view of the matter it is evident that the properties do not stand vested in the Government in terms thereof. 
HOW THE DICHOTOMY SHOULD BE RESOLVED? 
98. The question, however, would remain as to what would happen to the property in question. In our opinion, the answer must be found out by reading all the provisions in their entirety. 
99. It is now well-settled that for the purpose of interpretation of statute the entire statute is to be read in entirety. The purport and object of the Act must be given its full effect. 
100. Furthermore, in a case of this nature, principles of purposive construction must come into play. 
101. In Chief Justice of A.P. v. L.V.A. Dikshitulu [AIR 1979 SC 193 : (1979) 2 SCC 34], this Court observed:
"The primary principle of interpretation is that a Constitutional or statutory provision should be construed "according to the intent of they that made it" (Coke). Normally, such intent is gathered from the language of the provision. If the language or the phraseology employed by the legislation is precise and plain and thus by itself proclaims the legislative intent in unequivocal terms, the same must be given effect to, regardless of the consequence that may follow. But if the words used in the provision are imprecise, protean or evocative or can reasonably bear meanings more than one, the rule of strict grammatical construction ceases to be a sure guide to reach at the real legislative intent. In such a case, in order to ascertain the true meaning of the terms and phrases employed, it is legitimate for the Court to go beyond the arid literal confines of the provision and to call in aid other well-recognised rules of construction, such as its legislative history, the basis scheme and framework of the statute as a whole, each portion throwing light, on the rest, the purpose of the legislation, the object sought to be achieved, and the consequence that may flow from the adoption of one in preference to the other possible interpretation.
102. In Kehar Singh v. State (Delhi Admn.) [AIR 1988 SC 1883 : (1988) 3 SCC 609], this Court held: 
"During the last several years, the 'golden rule' has been given a go-by. We now look for the "intention" of the legislature or the 'purpose' of the statute. first, we examine the words of the statute. If the words are precise and cover the situation on hand, we do not go further. We expound those words in the natural and ordinary sense of the words. But, if the words are ambiguous, uncertain or any doubt arises as to the terms employed, we deem it as our paramount duty to put upon the language of the legislature rational meaning. We then examine every word, every section and every provision. We examine the act as a whole. We examine the necessity which gave rise to the Act. We look at the mischiefs which the legislature intended to redress. We look at the whole situation and not just one-to-on relation. We will not consider any provision out of the framework of the statute. We will not view the provisions as abstract principles separated from the motive force behind. We will consider the provisions in the circumstances to which they owe their origin. We will consider the provisions to ensure coherence and consistency within the law as a whole and to avoid undesirable consequence." 
103. In District Mining Officer v. Tata Iron & Steel Co. [JT 2001 (6) SC 183 : (2001) 7 SCC 358], this Court stated:
"A statute is an edict of the legislature and in construing a statute, it is necessary, to seek the intention of its maker. A statute has to be construed according to the intent of them that make it hand the duty of the court is to act upon the true intention of the legislature. If a statutory provision is open to more than one interpretation, the court has to choose that interpretation which represents the true intention of the legislature. This task very often raises difficulties because of various reasons, inasmuch as the words used may not be scientific symbols having any precise or definite meaning and the language may be an imperfect medium to convey one's thought or that the assembly of legislatures consisting of persons of various shades of opinion purport to convey a meaning which may be obscure. It is impossible even for the most imaginative legislature to forestall exhaustively situations and circumstances that may emerge after enacting a statute where its application may be called for. Nonetheless, the function of the courts is only to expound and not to legislate. Legislation in a modern State is actuated with some policy to curb some public evil or to effectuate some public benefit. The legislation is primarily directed to the problems before the legislature based on information derived from past and present experience. It may also be designed by use of general words to cover similar problems arising in future. But, from the very nature of things, it is impossible to anticipate fully in the varied situations arising in future in which the application of the legislation in hand may be called for and words chosen to communicate such indefinite referents are bound to be in many cases, lacking in clarity and precision and thus giving rise to controversial questions of construction. The process of construction combines both literal and purposive approaches. In other words, the legislative intention i.e the true or legal meaning of an enactment is derived by considering the meaning of the words used in the enactment in the light of any discernible purpose or object which comprehends the mischief and its remedy to which the enactment is directed." 
104. In State of A.P. v. Mc. Dowell Company [AIR 1996 SC 1627], this Court held: 
"An enactment cannot be struck down on the ground that Court thinks it unjustified. The Parliament and the Legislatures, composed as they are of the representatives of the people, are supposed to know and be aware of the need of the people and what is good and bad for them. The Court cannot sit in judgment over their wisdom. In this connection, it should be remembered that even in the case of administrative action, the scope of judicial review is limited to three grounds viz., (i) unreasonableness, which can more appropriately be called irrationality, (ii) illegality and (iii) procedural impropriety (See Council of Civil Services Union v. Minister for the Civil Services (1985 AC 374), which decision has been accepted by this Court as well). The applicability of doctrine of proportionality even in administrative law sphere is yet a debatable issue. (See the opinions of Lords Lowry and Ackner in R. v. Secretary of State for the Home Department Ex-parte Bring, (1991 AC 696 at 766-67 and 762). It would be rather odd if an enactment were to be struck down by applying the said principle when its applicability even in administrative law sphere is not fully and finally settled." 
105. In High Court of Gujarat and Anr. v. Gujarat Kishan Mazdoor Panchayat and Ors. [(2003) 4 SCC 712] this Court noticed: 
"In Reserve Bank of India v. Peerless Co. reported in 1987(1) SCC 424, this Court said:-
"Interpretation must depend on the text and the context. They are the basis of interpretation. One may well say if the text is the texture, context is what gives the colour. Neither can be ignored. Both are important. That interpretation is best which makes the textual interpretation match the contextual. A statute is best interpreted when we know why it was enacted. With this knowledge, the statute must be read, first a whole and then section by section, clause by clause, phrase by phrase and word by word. If a statute is looked at, in the context of its enactment, with the glasses of the statute maker, provided by such context, it scheme, the sections clause,s phrases and words may take colour and appear different than when the statute is looked at without the glasses provided by the context. With these glasses we must look at the Act as a whole and discover what each section, each clause, each phrase and each word is meant and designed to any as to fit into the scheme of the entire Act. No part of a statute and no word of a statute can be construed in isolation, Statutes have to be construed so that every word has a place and everything is in its place..."
In "The Interpretation and Application of Statutes" by Reed Dickersen, the author at page 135 has discussed the subject while dealing with the importance of context of the statute in the following terms:-
"...The essence of the language is to reflect, express, and perhaps even effect the conceptual matrix of established ideas and values that identifies the culture to which it belongs. For this reason, language has been called 'conceptual map of human experience'."
The purport and object of the Statute is to see that a Tribunal becomes functional and as such the endeavours of the Court would be to see that to achieve the same, an interpretation of Section 10 of the Act be made in such a manner so that appointment of a President would be possible even at the initial constitution thereof. 
Such a construction is permissible by taking recourse to the doctrine of strained construction, as has been succinctly dealt with by Francis Bennion in his Statutory Interpretation. At Section 304, of the treatise; purposive construction has been described in the following manner:-
"A purposive construction of an enactment is one which gives effect to the legislative purpose by - 
(a) following the literal meaning of the enactment where that meaning is in accordance with the legislative purpose (in this Code called a purposive-and-literal construction), or 
(b) applying a strained meaning where the literal meaning is not in accordance with the legislative purpose (in the Code called a purposive-and-strained construction).
In DPP v. Schildkamp (1971) AC 1, it was held that severance may be effected even where the 'blue pencil' technique is impracticable.
In Jones v. Wrotham Park Settled Estates (1980) AC 74 at page 105, the law is stated in the following terms:-
"..I am not reluctant to adopt a purposive construction where to apply the literal meaning of the legislative language used would lead to results which would clearly defeat the purposes of the Act. But in doing so the task on which a court of justice is engaged remains one of construction, even where this involves reading into the Act words which are not expressly included in it. Kammins Ballrooms Co. Ltd. v. Zenith Investments (Torquay) Ltd. (1971 AC 850) provides an instance of this; but in that case the three conditions that must be fulfilled in order to justify this course were satisfied. First, it was possible to determine from a consideration of the provisions of the Act read as a whole precisely what the mischief was that it was the purpose of the Act to remedy; secondly, it was apparent that the draftsman and Parliament had by inadvertence overlooked, and so omitted to deal with an eventuality that required to be dealt with if the purpose of the Act was to be achieved; and thirdly, it was possible to state with certainty what were the additional words that would have been inserted by the draftsman and approved by Parliament had their attention been drawn to the omission before the Bill passed into law. Unless this third condition is fulfilled any attempt by a court of justice to repair the omission in the Act cannot be justified as an exercise of its jurisdiction to determine what is the meaning of a written law which Parliament has passed."
In Principles of Statutory Interpretation of Justice G.P. Singh, 5th Edition, 1992, it is stated:
"The Supreme Court in Bangalore Water Supply v. A. Rajappa (AIR 1978 SC 548) approved the rule of construction stated by DENNING, L.J. while dealing with the definition of 'Industry in the Industrial Disputes Act, 1947. The definition is so general and ambiguous that BEG, C.J. said that the situation called for "some judicial heroics to cope with the difficulties raised". K. IYER, J., who delivered the leading majority judgment in that case referred with approbation the passage extracted above from the judgment of DENNING, L.J. in Seaford Court Estates Ltd. v. Asher. But in the same continuation he also cited a passage from the speech of LORD SIMONDS in the case of Magor & St. Mellons R.D.C. v. Newport Corporation, 1951(2) All ER 839 as if it also found a part of the judgment of DENNING, L.J. This passage reads: "The duty of the court is to interpret the words that the legislature has used. Those words may be ambiguous, but, even if they are, the power and duty of the Court to travel outside them on a voyage of discovery are strictly limited." As earlier noticed LORD SIMONDS and other Law Lords in Magor and St. Mellon's case were highly critical of the views of DENNING, L.J. However, as submitted above, the criticism is more because of the unconventional manner in which the rule of construction was stated by him. In this connection it is pertinent to remember that although a court cannot supply a real casus omissus it is equally clear that it should not so interpret a statute as to create a casus omissus when there is really none."
In Hameedia Hardware Stores v. B. Mohan Lal Sowcar, reported in (1988) 2 SCC 513 at 524 the rule of addition of word had been held to be permissible in the following words:-
"We are of the view that having regard to the pattern in which Clause (a) of Sub-section (3) of Section 10 of the Act is enacted and also the context, the words 'if the landlord required it for his own use or for the use of any member of his family' which are found in Sub-clause (ii) of Section 10(3)(a) of the Act have to be read also into Sub-Clause (iii) of Section 10(3)(a) of the Act. Sub-clauses (ii) and (iii) both deal with the non-residential buildings. They could have been enacted as one sub-clauses by adding a conjunction 'and' between the said two sub-clauses, in which event the clause would have read thus: 'in case it is a non-residential building which is used for the purpose of keeping a vehicle or adapted for such use if the landlord required it for his own use or for the use of any member of his family and if he or any member of his family is not occupying any such building in the city, town or village concerned which is his own; and in case it is any other non-residential building, if the landlord or member of his family is carrying on, a non-residential building in the city, town or village concerned which is his own'. If the two sub-clauses are not so read, it would lead to an absurd result.
In Punjab Land Development and Reclamation Corporation Ltd., Chandigarh v. Presiding Officer, Labour Court, Chandigarh and Ors. reported in (1990) 3 SCC 682, this Court held:
"The court has to interpret a statute and apply ti to the facts. Hans Kelsen in his Pure Theory of Law. (p. 355) makes a distinction between interpretation by the science of law or jurisprudence on the one hand and interpretation by a law-applying organ (especially the court) on the other. According to him "jurisprudential interpretation is purely cognitive ascertainment of the meaning of legal norms. In contradistinction to the interpretation by legal organs, jurisprudential interpretation does not create law". "The purely cognitive interpretation by jurisprudence is therefore unable to fill alleged gaps in the law. The filling of a so-called gap in the law is a law-creating function that can only be performed by a law-applying organ; and the function of creating law is not performed by jurisprudence interpreting law. Jurisprudential interpretation can do no more than exhibit all possible meanings of a legal norm. Jurisprudence as cognition of law cannot decide between the possibilities exhibited by it, but must leave the decision to the legal organ who, according to the legal order, is authorised to apply the law". According to the author if law is to be applied by a legal organ, he must determine the meaning of the norms to be applied : He must 'interpret' those norms (p. 348). Interpretation therefore is an intellectual activity which accompanies the process of law application in its advance from a higher level to a lower level. According to him, the law to be applied is a frame. "There are cases of intended or unintended indefiniteness at the lower level and several possibilities are open to the application of law." the traditional theory believes that the statute, applied to a concrete case, cane always supply only one correct decision and that the positive-legal 'correctness' of this decision is based on the statute itself. This theory describes the interpretative procedure as if it consisted merely in an intellectual act of clarifying or understanding; as if the law-applying organ had to use only his reason but not his will, and as if by a purely intellectual activity, among the various existing possibilities only one correct choice could be made in accordance with positive law. According to the author : "The Legal act applying a legal norm may be performed in such a way that it conforms (a) with the one or the other of the different meanings of the legal norms, (b) with the will of the norm-creating authority that is to be determined somehow, (c) with the expression which the norm-creating authority has chosen, (d) with the one or the other of the contradictory norms; or (e) the concrete case to which the two contradictory norms refer may be decided under the assumption that the two contradictory norms annul each other. In all these cases, the law to be applied constitutes only a frame within which several applications are possible, whereby every act is legal that stays within the frame."
In S. Gopal Reddy v. State of Andhra Pradesh reported in (1996) 4 SCC 596 this Court observed:
"It is a well-known rule of interpretation of statutes that the text and the context of the entire Act must be looked into while interpreting any of the expressions used in a statute. The courts must look to the object which the statute seeks to achieve while interpreting any of the provisions of the Act. A purposive approach for interpreting the Act is necessary."
106. (See also DLF Qutab Enclave Complex Edu. Charit. Trust v. State of Haryana and Ors. 2003 (2) SCALE 145).
107. The words, which are used in declaring the meaning of other words may also need interpretation and the legislature may use a word in the same statute in several different senses. In hat view of the matter, it would not be correct to contend that the expression as defined in the interpretation clause would necessarily carry the same meaning throughout the statute.
108. The question came up for consideration before this Court in State of Maharashtra v. Indian Medical Association and Ors. [(2002) 1 SCC 580] wherein this Court speaking through one of us (Khare V.N., CJI) was concerned with the term "management" occurring in Maharashtra University of Health Sciences Act, 1998. Therein a question arose as to whether the State Government is required to obtain the approval of the Medical Council of India for establishment of new medical college. "Management" as contained in Section 2(21) of the Act, which was in the following terms:-
"Section 2. In this Act, unless the context otherwise requires, - 
(21) "Management' means the trustees, or the managing or governing body, by whatever name called, of any trust registered under the Bombay Public Trusts Act, 1950 Bom. XXIX of 1950 or any society registered under the Societies Registration Act, 1860 21 of 1800 under the management of which one or more colleges or recognised institutions or other institutions are conducted and admitted to the privileges of the University.
Provided that, in relation to any college or institution established or maintained by the Central Government or the State Government or a local authority such as a Zilla Parishad, municipal council or municipal corporation, it means, respectively, the Central Government or the State Government or the concerned local authority that is the Zila Parishad, municipal council or municipal corporation, as the case may be."
109. The question which arose for consideration was as to whether the State Government would come within the purview of the said Act. This Court answered the said question in the negative holding that the expression "Management' must be read contextually in the following terms:
"We are, therefore, of the opinion that the defined meaning of the expression 'management' cannot be assigned or attributed to the word 'management' occurring in Section 64 of the Act. The word 'management' if read in the context of the provisions of Section 64 of the Act, means any one else exception the State Government applying to a State Government for permission to establish the proposed medical college at purposed location to be decided by the State Government." 
110. The doctrine of purposive construction, thus, must be applied in a situation of this nature.
111. A trader in terms of a statute is prohibited from carrying on trade. He also cannot remain in control over the animal article. The logical consequence wherefor would be that he must be deprived of the possession thereof. The possession of the animal article including imported ivory must, therefor,e be handed over to the competent authority. In a case of this nature where a statue has been enacted in public interest, restriction in the matter of possession of the property must be held to be implicit. If section 49(7) is not so construed, it cannot be given effect to.
112. We, therefore, are of the opinion that the appellants have no right to possess the articles in question. Keeping in view of the fact that the provisions of the statute have been held to be intra vires the question of compensating the appellants would not arise as vesting of possession thereof in the State must be inferred by necessary implication.
ARE THE PROVISIONS OF THE AMENDING ACT VIOLATIVE OF THE RIGHT OF PROPERTY OF THE APPELLANTS? 
113. It is true that right to property is a human right as also a constitutional right. But it is not a fundamental right. Each and every claim to property would not be property right. 
114. Control of property by the State short of deprivation would not entail payment of compensation. ( See Davies v. Minister of Land, Agriculture and Water Development [1997] 1 LRC 123 (Zimbabwe Supreme Court) [Interpreting Convention Rights by Hugh Tomlinson and Vina Shukla - page 470] 
115. As at present advised, we do not intend to deal with the question as regard sovereign power of the State via-a-vis the maxim "salus populi suprema lex" as stated in Charan Lal Sahu v. Union of India [(1990) 1 SCC 613], the same may have to be considered in an appropriate case.
ARE THE GUIDELINES CONSTITUTIONAL? 
116. We, however, are of the opinion that the guidelines issued by the Central Government do not meet the requirements of law particularly Section 63 of the Act. Keeping in view the clear and unambiguous provisions contained in Sub-section (1), (3), (5) and (6) of Section 49-C, the Central Government could not have directed that the appellants would be entitled to only one piece of article and the rest would be destroyed. These guidelines, therefore, in our opinion cannot be given effect to and the appellants may pursue their remedies, if any, in terms of Sub-section (3) of Section 49-C of the Act and their applications filed in this behalf, if any, must be disposed of in terms of the aforementioned law.
CONCLUSION: 
117. We, therefore, are of the opinion that the respondents would be entitled to take physical possession of the ivory now in seizure. The question, however, would be as to whether the Central Government should destroy the articles including idols of gods and goddesses and household items like sofa sets depicting cultural and religious heritage. 
118. It is stated that similar articles are being displayed in museums as a part of cultural and religious heritage of India. 
119. In view of our findings aforementioned, the appropriate authority would be entitled to continue to keep in possession the said articles. We, however, direct that the same be kept at appropriate museums or at such suitable places where the statutory authorities feel fit and proper but they should not be destroyed. 
120. With the aforementioned directions and observations, these appeals and writ petition are dismissed.
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Environment – The court in its earlier orders regarding pollution of atmosphere in the vicinity of Taj Mahal had appointed a committee to report the progress of the action being taken by Agra Mission Management Board – C.B.I. enquiry into the matter of development of heritage corridor by NPCC. – C.B.I. was directed to interrogate the persons involved and to verify their accounts as it was alleged that the concerned officials and the Chief Minister had released Rs. 17 crores without proper sanction – A detailed report was submitted to Supreme Court on this issue – Direction given to the Central Govt. as well as to the State Govt. to hold departmental enquiry against the concerned Secretaries as well as the Managing Director of N.P.C.C. who had undertaken the project – Further directions given to C.B.I. to lodge F.I.R. and make further investigations in accordance with law
ORDER
1. On the basis of the decision rendered by this Court on 31.12.1996 in Writ Petition (C) No. 13381 of 1984 titled M.C. Mehta (Taj Trapezium Matter) v. Union of India and Ors. [(1997) 2 SCC 353], various I.As. were filed before this Court either for removal of the industries which are polluting the atmosphere in the vicinity of Taj Mahal or for removal of the encroachment because appropriate steps were not taken by the concerned authorities. For this purpose, this Court had appointed a Monitoring Committee to report to this Court for the action being taken by the Agra Mission Management Board and other authorities. On 25.3.2003 on behalf of the Monitoring Committee a report was submitted before this Court wherein it was prayed that respondents including the State of U.P. be directed to immediately stop the diversion of the river Yamuna and any further action on the bed of the river in proximity of the International Heritage Monuments till the Union Ministry clears such projects upon an environment impact assessment report. On the said application this Court issued notice on 27.3.2003. At that time, learned counsel for the Monitoring Committee as well as Mr. M.C. Mehta insisted that authorities are proceeding with the construction without appropriate clearance. Still, however, we thought that as the State Government and the Central Government are involved in the matter, they would proceed in accordance with law. Therefore, stay order as prayed for was not granted. Subsequently, on 8.4.2003 along with other matters this I.A. was also considered. On 9.4.2003 on the request of the learned counsel for the Union of India for studying the detailed project report and for filing necessary affidavit, matter was adjourned for three weeks. At the relevant time counsel for the Union of India did not know whether officers of the U.P. Government were proceeding with construction without clearance from the Central Government.
2. Therefore, on 1.5.2003, the Court perused the affidavit filed on behalf of the Union Government and recorded as under:-
"Heard the learned counsel for the parties. In the affidavit dated 29.4.2003 of Dr. (Mrs.) Sunita V. Auluck, Addl. Director, Ministry of Environment and Forests, New Delhi (tendered in Court) the area which is sought to be reclaimed is divided into four parts as under:-
Component A:- On the right bank between upstream end of Taj Mahal to upstream end of Fort (near Railway Bridge).
Component B:- On left bank between Ram Bagh and opposite Agra Fort and upstream of Rambagh.
Component C:- On the right bank upstream of Agra Fort upto the point opposite of Ram Bagh.
Component D:- On the left bank from the point opposite the upstream of Agra Fort to near Mehtab Bagh and right bank down stream of Taj.
For Component A, learned counsel appearing for the State Government states that at present no work of reclamation of land is going on. For Component B. on the left bank between Ram Bagh and opposite Agra Fort, it is stated that reclamation of 25 acres of land out of 40 acres of land is over. With regard to Components C and D, no reclamation work is done. He further submits that henceforth the State Government would not carry out any further reclamation work except filing of sand. For the work done in the area of Components A and B, it would be open to the State Government to have temporary embankment by using the stones and clay. However, this would be subject to further directions and clearance by the Central Government under Section 3 of the Environment Protection Act, 1986.
Meantime, Central Water Research Station Khadakwasla would assess the behaviour of the river and impact of reclamation of river bed on the monuments in Agra and its protection thereof. The entire cost of this study would be born by the Central Government."
3. We directed the Central Water Power research Station, Khadakwasla to assess the behaviour of the river and impact of reclamation on river bed on the monuments in Agra and its protection thereof as we were under the impression that the project was carried out as per the direction of the Central Government. Hence, we, directed the Central Government to bear the costs of the Project. From The said affidavit it was apparent that the construction work commenced without clearance and this Court was not informed about it at the relevant time.
4. Thereafter on 16.7.2003, this Court directed CBI inquiry in the matter, wherein it was inter alia mentioned that for some ulterior motive under the directions of some persons without getting necessary clearance form the concerned authority, work of the project had continued and that NPCC which the Government of India Undertaking has placed a board at the site stating: NPCC LTD., A GOVERNMENT OF INDIA ENTERPRISES, ENGAGED FOR DEVELOPMENT OF HERITAGE CORRIDOR FOR TTZ AREA AT AGRA UNDER THE DIRECTIVE OF HON'BLE SUPREME COURT OF INDIA. When this was pointed out to the learned counsel for the NPCC, he submitted that there was some mistake committed because the work orders were issued by the Government. At that time also we had not agreed with the said submission. It was also mentioned that it was painful to note that instead of creating something new which could be classified as a World Heritage or National Heritage, concerned persons who were in power were inclined to damage or endanger the World Heritage by their hasty/irregular/illegal activities. Therefore, CBI was directed to submit preliminary report within four weeks. For this learned Addl. Solicitor General Mr. Altaf Ahmed stated that report would be submitted at the earliest.
5. We here note down that the said statement made before the Court is fully complied with.
6. Thereafter on 25.7.2003, we directed the Committee to find out whether any damage is likely to be caused by the construction work carried out by the government agency.
7. In the said inquiry report the CBI after recording the statements of various persons including the persons involved stated that the conclusions drawn in the preliminary report are based on examination of documents and examination of officers/persons which could be done during the inquiry and that conclusions were provisional because some further inquiry was necessary. Mainly, it was pointed out that opinion of Forensic Expert was also required to be obtained as there was tampering of records and interpolations. The conclusions are summarised below:-
1. The techno-feasibility report, detailed project reports (DPRs), detailed drawings and cost estimates were not prepared before the physical commencement of work of Taj Heritage Corridor Project at Agra.
2. The techno-feasibility report and DPRs were not sent to the Government of India for necessary approvals and clearances.
3. The meeting of the Mission Management Board held on 12.10.2002 does not appear to have taken a decision for immediate commencement of work. It had only decided for preparation of techno-feasibility report and DPRs. Only. The actual commencement of work would have logically followed preparation of techno-feasibility report and DPRs. And detailed drawing and cost estimates and their necessary approval.
4. On the basis of the above, a note in file of the Environment Department, U.P. was put up before the Chief Secretary, U.P. stating that the Mission Management Board had decided to get DPRs. and techno-feasibility reports prepared for which it was also decided in the meeting to release required funds. It was further recorded in the said note itself that the proceedings of the said meeting was prepared accordingly and placed in the file for approval. But the proceedings of the meeting recorded a different decision so much so that the words 'tatkal karya prarambha karne' (immediate commencement of work) had been added in the proceedings apparently with ulterior motives. Initials of the Chief Secretary, UP were also obtained on each page of the minutes of the meeting.
5. The file was, therefore, sent to the office of the Chief Minister, UP Ms. Maya Wati through Shri Naseemuddin Siddiqui, attached Minister, stating that the Chief Secretary, UP had approved the decision of the Mission Management Board for immediate commencement of the work, preparation of techno-feasibility report and DPRs. The said note was not routed through Shri D.S. Bagga, Chief Secretary, UP. It was proposed in the note that approval be accorded for taking action as per the approval of the Chief Secretary and also for informing the Ministry of Environment and Forest, Government of India and the Hon'ble Supreme Court through quarterly reports. The said proposal for starting work in terms of the purported approval of the Chief Secretary was accorded approval by the Chief Minister which was communicated by Shri P.L. Punia, Principal secretary to the Chief Minister, UP vide his note recorded in the file. This shows that the office of the Chief Minister was apprised of the impending construction at the site as the approval of the Chief Minister was communicated as stated above.
6. No tender enquiry was floated for preparation of techno-feasibility report detailed project report (DPR) and for awarding the work for execution.
7. No work order was issued to NOPCC for executing the work specifying the material and technical specifications and quantities of different works.
8. Work was started by NPCC on the verbal instructions of Shri R.K. Sharma, Secretary, Environment, UP for which no Memorandum of Understanding or Agreement was signed between the State Government and NPCC. Only a copy of the Government Order dated 01/11/2002 sanctioning Rs. 17 crores for this project was sent to NPCC.
9. The entire work of the project was left at the mercy of NPCC and its subcontractor M/s. Ishvakoo (India) Pvt. Limited and no Government Department or authority or agency was made responsible to supervise the ongoing work, to check the material and technical specifications and to take measurement of the work executed by NPCC or its subcontractor.
10. NPCC entered in a pre-tender tie up with M/s. Ishvakoo (India) Pvt. Limited for execution of this project without exploring possibility of entering into such arrangement with other parties on competitive terms.
11. No approval of the Cabinet Committee on Economic Affairs (CCEA) was obtained before commencement of work of the project, contrary to the decisions taken jointly by the Government of India and the Government of UP which was reiterated on more than one occasions in the files of the Environment Department.
12. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, UP for commencement of the work and preparation of DPR and techno-feasibility report. No approval was obtained from the departmental Minister for release of the said amount. The government Order was issued in the name of the Government without obtaining the approval of the departmental Minister or the Chief Minister by sending a specific proposal.
13. Contrary to the provisions existing in the State Government which requires that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores.
14. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, presently Minister of Environment, UP for release without approval of DPRs and techno-feasibility report and without consideration of the matter by the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India.
15. Shri Siddiqui appears to have subsequently tampered with the file and to have made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21.5.2002.
16. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. are reported to have pressurised Shri Rajendra Prasad, Under Secretary, Environment Department, U.P. to tamper with the file and to make interpolations in the official records so that his subsequent note in the file matched and was in the line with the interpolations made in the note of the Minister.
17. Shri K.C. Mishra, Secretary, Environment and Forest, Government of India appears to have tampered with the file and made interpolations in government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances.
8. Thereafter as requested by the CBI further time was given by order dated 21.8.2003. In that order we had specifically directed the CBI Officer to interrogate the persons involved and also to verify their assets because it was alleged that an amount of Rs. 17 crores was released without proper sanction.
9. Thereafter a report was submitted on 11.9.2003 with following further conclusions--
15. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, U.P. without the approval of the departmental Minister. (Ref. Para 3.1.E.4 page 64 and para 3.1.E.31, page 81)
16. Contrary to the provisions existing in the State Government which require that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores (Ref. Para 3.1.E.11, page 67).
17. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, the then Minister of Environment, U.P. for release without approval of DPRs and techno-feasibility reports and without clearance of the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India (Ref. Para 3.1.E.39, page 86).
18. Shri Siddiqui subsequently tampered with the file and made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21/05/2003. (Ref. Para 3.1.E.40 (1 and 2) page 87).
19. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. pressurized Shri Rajendra, Prasad, Under Secretary, Environment Department, U.P. who also tampered with the file and made interpolations to cover the fact that the Minister had sanctioned Rs. 20 crores. (Ref. Para 3.1.E.37, page 86).
20. Shri K.C. Mishra, Secretary, Environment and Forest Government of India tampered with the file and made interpolations in Government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances. He obscured some portions of the notes dated 21/10/2002 and 08/05/2003 of Dr. Saroj, Additional Director, Ministry of Environment and Forest so as to show that he was not a part of the decision making and had not shown his consent to the proposed project. (Ref. Para 3.1.E.42 page 89).
21. Central Forensic Science Laboratory has given a report that interpolations were made in the files by Shri Naseemuddin Siddiqui, the then Minister, U.P., Shri Rajendra Prasad, Under Secretary, U.P. and Shri K.C. Misra, Secretary, Environment and Forests, Government of India (Ref. Para 3.1.G.21, pages 106-107 and 3.1.E.44 (5-6), page 90).
22. Collection of information/intelligence and discreet verification of assets acquired/held by the persons/officers involved with decision-making process in this case could not be completed. Considering the enormity of task, it is likely to take considerable time. (Ref. Para 3.1.K.1, page 112-113)."
10. On the basis of the said report further time was given to the CBI for verification of the assets of the persons/officers involved and the same report inter alia reveals as under:--
"In addition to the above, enquiry was also made regarding the outflow of Rs. 17 crores, released by the State Government to M/s NPCC for this project, major part of which was paid by M/s NPCC to M/s Ishvakoo (India) Private Limited and M/s Consultant Architect and Planner Services Limited (CAPS).
11. Income Tax Returns of the following persons/officers were collected from different income tax authorities:
(i) Ms. Mayawati, former Chief Minister, Uttar Pradesh.
(ii) Shri Naseemuddin Siddiqui, the then Minister, Uttar Pradesh.
(iii) Shri K.C. Misra, the then Secretary, Minister of Environment and Forest, Government of India, New Delhi.
(iv) Shri D.S. Bagga, the then Chief Secretary, Government of Uttar Pradesh, Lucknow.
(v) Shri P.L. Punia, the then Principal Secretary to the Chief Minister, Uttar Pradesh.
(vi) Shri R.K. Sharma, the then Principal Secretary, Environment, Government of Uttar Pradesh."
12. Apart from what has been stated in the reports with regard to the assets, the learned Additional Solicitor General Mr. Altaf Ahmed, submitted that further inquiry/investigation is necessary by the CBI.
13. Considering the aforesaid report and the serious irregularities/illegalities committed in carrying out the so-called Taj Heritage Corridor Project, we direct:--
(a) the Central Government to hold immediate departmental inquiry against Shri K.C. Mishra, former Secretary, Environment, Union of India;
(b) the State of Uttar Pradesh to hold departmental inquiry against Shri R.K. Sharma, former Principal Environment Secretary, Shri P.L. Punia, former Principal Secretary to Chief Minister, Shri D.S. Bagga, Chief Secretary, Shri V.K. Gupta, former Secretary - Environment; and
(c) NPCC or the competent authority including the Central Government to hold inquiry against Shri S.C. Bali, Managing Director of NPCC;
(d) the State Government as well as the concerned officers of the Central Government are directed to see that departmental inquiry is completed within four months from today. The State of U.P. and Central Government would appoint respective inquiry officers for holding inquiry, within a period of seven days from today;
(e) It would be open to the State Government if called for to pass order for suspension of delinquent officers in accordance with the rules;
(f) For the officers and the persons involved in the matter, CBI is directed to lodge FIR and make further investigation in accordance with law;
(g) CBI shall take appropriate steps for holding investigation against Chief Minister Ms. Mayawati and Nasimuddin Siddiqui, former Minister for Environment, U.P. and other officers involved;
(h) Income Tax Department is also directed to cooperate in further investigation which is required to be carried out by the CBI.
(i) CBI would take into consideration all the relevant Acts i.e. IPC/Prevention of Corruption Act and the Water (Prevention and Control of Pollution) Act, 1974 etc.
(j) CBI to submit self contained note to the Chief Secretary to the Government of Uttar Pradesh as well as to the Cabinet Secretary, Union Government and to the concerned Minister dealing with the NPCC.
14. Stand over for four months for report and compliance._
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JUDGMENT
1. View expressed by High Court of Madhya Pradesh, Jabalpur Bench at Indore holding that after introduction of Water (Prevention and Control of Pollution) Act, 1974 (hereinafter referred to as the 'Water Act') and the Air (Prevention and Control of Pollution) Act, 1981 (hereinafter referred to as the 'Air Act'), there was implied repeal of Section 133 of the Code of Criminal Procedure, 1973 (in short the 'Code', is questioned in these appeals.
2. Factual background needs to be noted in brief as legal issues of pristine nature are involved. The Sub-Divisional Magistrate (hereinafter referred to as the 'SDM') of the area concerned served orders in terms of Section 133 of the Code directing the respondents who owned industrial units to close their industries on the allegation that serious pollution was created by discharge of effluent from their respective factories and thereby a public nuisance was caused. The preliminary issues and the proceedings initiated by the SDM were questioned by the respondents herein before the High Court under Section 397 of the Code.
3. The main plank of their arguments before the High Court was that by enactment of Water Act and the Air Act there was implied repeal of Section 133 of the Code.
4. The plea was contested by the SDM on the ground that the provisions of Water Act and the Air Act operate in different fields, and, therefore, the question of Section 133 of the Code getting eclipsed did not arise.
5. The High Court referred to various provisions of the Water Act and Air Act and compared their scope of operation with Section 133 of the Code.
6. The High Court was of the view that the provisions of the Water and the Air Acts are in essence elaboration and enlargement of the powers conferred under Section 133 of the Code Water and Air pollution were held to be species of nuisance or of the conduct of trades or occupation injuries to the health or physical comfort to the community. As they deal with special types of nuisance, they ruled out operation of Section 133 of the Code. It was concluded that existence and working of the two parallel provisions would result not only in inconvenience but also absurd results. In the ultimate, it was held that the provisions of the Water and Air Acts impliedly repealed the provisions of Section 133 of the Code, so far as allegations of public nuisance by air and water pollution by industries or persons covered by the two Acts are concerned. As a consequence, it was held that the SDM had no jurisdiction to act under Section 133 of the Code.
7. Learned counsel for the appellant-State submitted that the view expressed by the High Court is not legally tenable. The three statues operate in different fields and even though there may be some amount of over-lapping, they can co-exist. A statutory provision cannot be held to have been repealed impliedly by the Court. Learned counsel for the respondents-units submitted that this Court had occasion to pass interim orders on 2.1.2001. Exception was taken to the manner of functioning of the Madhya Pradesh Pollution Control Board (in short the 'Board') and directions were given to take necessary action against the delinquent officials. Proceedings were initiated and on the basis of the reports filed by the functionaries of the reconstituted Board, functioning of the factories had been discontinued. The legality of the proceedings and the orders passed therein have been questioned and the Board has been moved for grant of necessary permission for making the factories functional. In this background it is submitted that the issues raised have really become academic. Though, learned counsel for the appellant-State and the Board accepted the position to be factually true, it is submitted that considering the impact of the decision which would have far reaching consequences, the legal issues may be decided and appropriate directions should be given so far as the functioning or closure of the factories aspect is concerned.
8. Section 133 of the Code appears in Chapter X of the Code which deals with maintenance of public order and tranquility. It is a part of the heading 'public nuisance'. The term 'nuisance' as used in law is not a term capable of exact definition and it has been pointed out in Halsbury's Laws of England that "even at the present day there is not entire agreement as to whether certain acts or omissions shall be classed as nuisances or whether they do not rather fall under other divisions of the law of tort". In Vasant Manga Nikumba and Ors. v. Baburao Bhikanna Naidu (deceased) by Lrs. and Anr. (1995 Supp. (4) SCC 54) it was observed that nuisance is an inconvenience which materially interferes with the ordinary physical comfort of human existence. It is not capable of precise definition. To bring in application of Section 133 of the Code, there must be imminent danger to the property and consequential nuisance to the public. The nuisance is the concomitant act resulting in danger to the life or property due to likely collapse etc. The object and purpose behind Section 133 of the Code is essentially to prevent public nuisance and involves a sense of urgency in the sense that if the Magistrate fails to take recourse immediately irreparable damage would be done to the public. It applies to a condition of the nuisance at the time when the order is passed and it is not intended to apply to future likelihood or what may happen at some later point of time. It does not deal with all potential nuisance, and on the other hand applies when the nuisance is in existence. It has to be noted that some times there is a confusion between Section 133 and Section 144 of the Code. While the latter is more general provision the former is more specific. While the order under the former is conditional, the order under the latter is absolute. The proceedings are more in the nature of civil proceedings than criminal proceedings.
One significant factor to be noticed is that person against whom action is taken is not an accused within the meaning of Section 133 of the Code. He can give evidence on his own behalf and may be examined on oath. Proceedings are not the proceedings in respect of offences. The Water Act and the Air Act are characteristically special statutes.
9. The two statutes relate to prevention and control of pollution and also provides for penal consequences in case of breach of statutory provisions. Environmental, ecological air and water pollution amount to violation of right to life assured by Article 21 of the Constitution of India, 1950 (in short 'the Constitution'). Hygienic environment is an integral facet of healthy life. Right to live with human dignity becomes illusory in the absence of humane and healthy environment.
10. Chapter V of the Water Act deals with prevention and control of water pollution. Similarly, Chapter IV of the Air Act deals with prevention and control of air pollution. Sections 30, 32 and 33 of the Water Act deal with power of the State Board to carry out certain works, emergency measures in certain cases and power of Board to make application to the Courts for restraining apprehended pollution respectively. Under Sections 18, 20 and 22-A of the Air Act deal with power to give directions, power to give instructions for ensuring standards and power of Board to make application to Court for restraining persons from causing air pollution respectively.
11. The provisions of Section 133 of the Code can be culled in aid to remove public nuisance caused by effluent of the discharge and air discharge causing hardship to the general public. To that extent, learned counsel for the appellant is correct in his submission.
12. There is presumption against a repeal by implication; and the reason of this rule is based on the theory that the Legislature while enacting a law has a complete knowledge of the existing laws on the same subject matter, and therefore, when it does not provide a repealing provisions, the intention is clear not to repeal the existing legislation. (See: Municipal Council Palai through the Commissioner of Municipal Council, Palai v. T.J. Joseph (AIR 1963 SC 1561), Northern India Caterers (Private) Ltd. and Anr. v. State of Punjab and Anr. (AIR 1967 SC 1581), Municipal Corporation of Delhi v. Shiv Shanker (1971 (1) SCC 442) and Ratan Lal Adukia and Anr. v. Union of India (AIR 1990 SC 104). When the new Act contains a repealing section mentioning the Acts which it expressly repeals, the presumption against implied repeal of other laws is further strengthened on the principle expressio unius (Persone vel rei) est exlusio alterius. (The express intention of one person or thing is the exclusion of another), as illuminatingly stated in Garnett v. Bradley (1878) 3 AC 944 (HL). The continuance of existing legislation, in the absence of an express provision of repeal by implication lies on the party asserting the same. The presumption is, however, rebutted and a repeal is inferred by necessary implication when the provisions of the later Act are so inconsistent with or repugnant to the provisions of the earlier Act and that the two cannot stand together. But, if the two can be read together and some application can be made of the words in the earlier Act, a repeal will not be inferred. (See: A.G. v. Moore (1878) 3 Ex. D 276, Ratanlal's case (supra) and R.S. Raghunath v. State of Karnataka and Anr. (AIR 1992 SC 81).
13. The necessary questions to be asked are:
(1) Whether there is direct conflict between the two provisions.
(2) Whether the Legislature intended to lay down an exhaustive Code in respect of the subject-matter replacing the earlier law;
(3) Whether the two laws occupy the same field.
(See: Pt. Rishikesh and Anr. v. Salma Begum (Smt.) (1995(4) SCC 718), and Shri A.B. Krishna and Ors. v. The State of Karnataka and Ors. (JT 1988(1) SC 613)
14. The doctrine of implied repeal is based on the theory that the Legislature, which is presumed to know the existing law, did not intend to create any confusion by retaining conflicting provisions and, therefore, when the court applies the doctrine, it does not more than give effect to the intention of the Legislature by examining the scope and the object of the two enactments and by a comparison of their provisions. The matter in each case is one of the construction and comparison of the two statutes. The Court leans against implying a repeal, "unless two Act are so plainly repugnant to each other that effect cannot be given to both at the same time, a repeal will not be implied, or that there is a necessary inconsistency in the two Acts standing together." (See Craies on Statute Law, Seventh Edition, page 366, with reference to Re: Barrey (1936) Ch. 274). To determine whether a later statute repeals by implication an earlier, it is necessary to scrutinize the terms and consider the true meaning and effect of the earlier Act. Until this is done, it is impossible to ascertain whether any inconsistency exists between the two enactments. The area of operation in the Code and the pollution laws in question are different with wholly different aims and objects; and though they alleviate nuisance, that is not of identical nature. They operate in their respective fields and there is no impediment for their existence side by side.
15. While as noted above the provisions of Section 133 of the Code are in the nature of preventive measures, the provisions contained in the two Acts are not only curative but also preventive and penal. The provisions appear to be mutually exclusive and the question of one replacing the other does not arise. Above being the position, the High Court was not justified in holding that there was any implied repeal of Section 133 of the Code. The appeals deserve to be allowed to the extent indicated above, which we direct.
16. However, if applications are pending before the Board, it would be appropriate for the Board to take necessary steps for their disposal. The question whether there was no infraction under Section 133 of the Code or the two Acts is a matter which shall be dealt with by the appropriate forum, and we do not express any opinion in that regard.
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ORDER
1. On the basis of the decision rendered by this Court on 31.12.1996 in Writ Petition (C) No. 13381 of 1984 titled M.C. Mehta (Taj Trapezium Matter) v. Union of India and Ors. [(1997) 2 SCC 353], various I.As. were filed before this Court either for removal of the industries which are polluting the atmosphere in the vicinity of Taj Mahal or for removal of the encroachment because appropriate steps were not taken by the concerned authorities. For this purpose, this Court had appointed a Monitoring Committee to report to this Court for the action being taken by the Agra Mission Management Board and other authorities. On 25.3.2003 on behalf of the Monitoring Committee a report was submitted before this Court wherein it was prayed that respondents including the State of U.P. be directed to immediately stop the diversion of the river Yamuna and any further action on the bed of the river in proximity of the International Heritage Monuments till the Union Ministry clears such projects upon an environment impact assessment report. On the said application this Court issued notice on 27.3.2003. At that time, learned counsel for the Monitoring Committee as well as Mr. M.C. Mehta insisted that authorities are proceeding with the construction without appropriate clearance. Still, however, we thought that as the State Government and the Central Government are involved in the matter, they would proceed in accordance with law. Therefore, stay order as prayed for was not granted. Subsequently, on 8.4.2003 along with other matters this I.A. was also considered. On 9.4.2003 on the request of the learned counsel for the Union of India for studying the detailed project report and for filing necessary affidavit, matter was adjourned for three weeks. At the relevant time counsel for the Union of India did not know whether officers of the U.P. Government were proceeding with construction without clearance from the Central Government.
2. Therefore, on 1.5.2003, the Court perused the affidavit filed on behalf of the Union Government and recorded as under:-
"Heard the learned counsel for the parties. In the affidavit dated 29.4.2003 of Dr. (Mrs.) Sunita V. Auluck, Addl. Director, Ministry of Environment and Forests, New Delhi (tendered in Court) the area which is sought to be reclaimed is divided into four parts as under:-
Component A:- On the right bank between upstream end of Taj Mahal to upstream end of Fort (near Railway Bridge).
Component B:- On left bank between Ram Bagh and opposite Agra Fort and upstream of Rambagh.
Component C:- On the right bank upstream of Agra Fort upto the point opposite of Ram Bagh.
Component D:- On the left bank from the point opposite the upstream of Agra Fort to near Mehtab Bagh and right bank down stream of Taj.
For Component A, learned counsel appearing for the State Government states that at present no work of reclamation of land is going on. For Component B. on the left bank between Ram Bagh and opposite Agra Fort, it is stated that reclamation of 25 acres of land out of 40 acres of land is over. With regard to Components C and D, no reclamation work is done. He further submits that henceforth the State Government would not carry out any further reclamation work except filing of sand. For the work done in the area of Components A and B, it would be open to the State Government to have temporary embankment by using the stones and clay. However, this would be subject to further directions and clearance by the Central Government under Section 3 of the Environment Protection Act, 1986.
Meantime, Central Water Research Station Khadakwasla would assess the behaviour of the river and impact of reclamation of river bed on the monuments in Agra and its protection thereof. The entire cost of this study would be born by the Central Government."
3. We directed the Central Water Power research Station, Khadakwasla to assess the behaviour of the river and impact of reclamation on river bed on the monuments in Agra and its protection thereof as we were under the impression that the project was carried out as per the direction of the Central Government. Hence, we, directed the Central Government to bear the costs of the Project. From The said affidavit it was apparent that the construction work commenced without clearance and this Court was not informed about it at the relevant time.
4. Thereafter on 16.7.2003, this Court directed CBI inquiry in the matter, wherein it was inter alia mentioned that for some ulterior motive under the directions of some persons without getting necessary clearance form the concerned authority, work of the project had continued and that NPCC which the Government of India Undertaking has placed a board at the site stating: NPCC LTD., A GOVERNMENT OF INDIA ENTERPRISES, ENGAGED FOR DEVELOPMENT OF HERITAGE CORRIDOR FOR TTZ AREA AT AGRA UNDER THE DIRECTIVE OF HON'BLE SUPREME COURT OF INDIA. When this was pointed out to the learned counsel for the NPCC, he submitted that there was some mistake committed because the work orders were issued by the Government. At that time also we had not agreed with the said submission. It was also mentioned that it was painful to note that instead of creating something new which could be classified as a World Heritage or National Heritage, concerned persons who were in power were inclined to damage or endanger the World Heritage by their hasty/irregular/illegal activities. Therefore, CBI was directed to submit preliminary report within four weeks. For this learned Addl. Solicitor General Mr. Altaf Ahmed stated that report would be submitted at the earliest.
5. We here note down that the said statement made before the Court is fully complied with.
6. Thereafter on 25.7.2003, we directed the Committee to find out whether any damage is likely to be caused by the construction work carried out by the government agency.
7. In the said inquiry report the CBI after recording the statements of various persons including the persons involved stated that the conclusions drawn in the preliminary report are based on examination of documents and examination of officers/persons which could be done during the inquiry and that conclusions were provisional because some further inquiry was necessary. Mainly, it was pointed out that opinion of Forensic Expert was also required to be obtained as there was tampering of records and interpolations. The conclusions are summarised below:-
1. The techno-feasibility report, detailed project reports (DPRs), detailed drawings and cost estimates were not prepared before the physical commencement of work of Taj Heritage Corridor Project at Agra.
2. The techno-feasibility report and DPRs were not sent to the Government of India for necessary approvals and clearances.
3. The meeting of the Mission Management Board held on 12.10.2002 does not appear to have taken a decision for immediate commencement of work. It had only decided for preparation of techno-feasibility report and DPRs. Only. The actual commencement of work would have logically followed preparation of techno-feasibility report and DPRs. And detailed drawing and cost estimates and their necessary approval.
4. On the basis of the above, a note in file of the Environment Department, U.P. was put up before the Chief Secretary, U.P. stating that the Mission Management Board had decided to get DPRs. and techno-feasibility reports prepared for which it was also decided in the meeting to release required funds. It was further recorded in the said note itself that the proceedings of the said meeting was prepared accordingly and placed in the file for approval. But the proceedings of the meeting recorded a different decision so much so that the words 'tatkal karya prarambha karne' (immediate commencement of work) had been added in the proceedings apparently with ulterior motives. Initials of the Chief Secretary, UP were also obtained on each page of the minutes of the meeting.
5. The file was, therefore, sent to the office of the Chief Minister, UP Ms. Maya Wati through Shri Naseemuddin Siddiqui, attached Minister, stating that the Chief Secretary, UP had approved the decision of the Mission Management Board for immediate commencement of the work, preparation of techno-feasibility report and DPRs. The said note was not routed through Shri D.S. Bagga, Chief Secretary, UP. It was proposed in the note that approval be accorded for taking action as per the approval of the Chief Secretary and also for informing the Ministry of Environment and Forest, Government of India and the Hon'ble Supreme Court through quarterly reports. The said proposal for starting work in terms of the purported approval of the Chief Secretary was accorded approval by the Chief Minister which was communicated by Shri P.L. Punia, Principal secretary to the Chief Minister, UP vide his note recorded in the file. This shows that the office of the Chief Minister was apprised of the impending construction at the site as the approval of the Chief Minister was communicated as stated above.
6. No tender enquiry was floated for preparation of techno-feasibility report detailed project report (DPR) and for awarding the work for execution.
7. No work order was issued to NOPCC for executing the work specifying the material and technical specifications and quantities of different works.
8. Work was started by NPCC on the verbal instructions of Shri R.K. Sharma, Secretary, Environment, UP for which no Memorandum of Understanding or Agreement was signed between the State Government and NPCC. Only a copy of the Government Order dated 01/11/2002 sanctioning Rs. 17 crores for this project was sent to NPCC.
9. The entire work of the project was left at the mercy of NPCC and its subcontractor M/s. Ishvakoo (India) Pvt. Limited and no Government Department or authority or agency was made responsible to supervise the ongoing work, to check the material and technical specifications and to take measurement of the work executed by NPCC or its subcontractor.
10. NPCC entered in a pre-tender tie up with M/s. Ishvakoo (India) Pvt. Limited for execution of this project without exploring possibility of entering into such arrangement with other parties on competitive terms.
11. No approval of the Cabinet Committee on Economic Affairs (CCEA) was obtained before commencement of work of the project, contrary to the decisions taken jointly by the Government of India and the Government of UP which was reiterated on more than one occasions in the files of the Environment Department.
12. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, UP for commencement of the work and preparation of DPR and techno-feasibility report. No approval was obtained from the departmental Minister for release of the said amount. The government Order was issued in the name of the Government without obtaining the approval of the departmental Minister or the Chief Minister by sending a specific proposal.
13. Contrary to the provisions existing in the State Government which requires that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores.
14. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, presently Minister of Environment, UP for release without approval of DPRs and techno-feasibility report and without consideration of the matter by the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India.
15. Shri Siddiqui appears to have subsequently tampered with the file and to have made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21.5.2002.
16. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. are reported to have pressurised Shri Rajendra Prasad, Under Secretary, Environment Department, U.P. to tamper with the file and to make interpolations in the official records so that his subsequent note in the file matched and was in the line with the interpolations made in the note of the Minister.
17. Shri K.C. Mishra, Secretary, Environment and Forest, Government of India appears to have tampered with the file and made interpolations in government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances.
8. Thereafter as requested by the CBI further time was given by order dated 21.8.2003. In that order we had specifically directed the CBI Officer to interrogate the persons involved and also to verify their assets because it was alleged that an amount of Rs. 17 crores was released without proper sanction.
9. Thereafter a report was submitted on 11.9.2003 with following further conclusions--
15. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, U.P. without the approval of the departmental Minister. (Ref. Para 3.1.E.4 page 64 and para 3.1.E.31, page 81)
16. Contrary to the provisions existing in the State Government which require that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores (Ref. Para 3.1.E.11, page 67).
17. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, the then Minister of Environment, U.P. for release without approval of DPRs and techno-feasibility reports and without clearance of the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India (Ref. Para 3.1.E.39, page 86).
18. Shri Siddiqui subsequently tampered with the file and made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21/05/2003. (Ref. Para 3.1.E.40 (1 and 2) page 87).
19. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. pressurized Shri Rajendra, Prasad, Under Secretary, Environment Department, U.P. who also tampered with the file and made interpolations to cover the fact that the Minister had sanctioned Rs. 20 crores. (Ref. Para 3.1.E.37, page 86).
20. Shri K.C. Mishra, Secretary, Environment and Forest Government of India tampered with the file and made interpolations in Government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances. He obscured some portions of the notes dated 21/10/2002 and 08/05/2003 of Dr. Saroj, Additional Director, Ministry of Environment and Forest so as to show that he was not a part of the decision making and had not shown his consent to the proposed project. (Ref. Para 3.1.E.42 page 89).
21. Central Forensic Science Laboratory has given a report that interpolations were made in the files by Shri Naseemuddin Siddiqui, the then Minister, U.P., Shri Rajendra Prasad, Under Secretary, U.P. and Shri K.C. Misra, Secretary, Environment and Forests, Government of India (Ref. Para 3.1.G.21, pages 106-107 and 3.1.E.44 (5-6), page 90).
22. Collection of information/intelligence and discreet verification of assets acquired/held by the persons/officers involved with decision-making process in this case could not be completed. Considering the enormity of task, it is likely to take considerable time. (Ref. Para 3.1.K.1, page 112-113)."
10. On the basis of the said report further time was given to the CBI for verification of the assets of the persons/officers involved and the same report inter alia reveals as under:--
"In addition to the above, enquiry was also made regarding the outflow of Rs. 17 crores, released by the State Government to M/s NPCC for this project, major part of which was paid by M/s NPCC to M/s Ishvakoo (India) Private Limited and M/s Consultant Architect and Planner Services Limited (CAPS).
11. Income Tax Returns of the following persons/officers were collected from different income tax authorities:
(i) Ms. Mayawati, former Chief Minister, Uttar Pradesh.
(ii) Shri Naseemuddin Siddiqui, the then Minister, Uttar Pradesh.
(iii) Shri K.C. Misra, the then Secretary, Minister of Environment and Forest, Government of India, New Delhi.
(iv) Shri D.S. Bagga, the then Chief Secretary, Government of Uttar Pradesh, Lucknow.
(v) Shri P.L. Punia, the then Principal Secretary to the Chief Minister, Uttar Pradesh.
(vi) Shri R.K. Sharma, the then Principal Secretary, Environment, Government of Uttar Pradesh."
12. Apart from what has been stated in the reports with regard to the assets, the learned Additional Solicitor General Mr. Altaf Ahmed, submitted that further inquiry/investigation is necessary by the CBI.
13. Considering the aforesaid report and the serious irregularities/illegalities committed in carrying out the so-called Taj Heritage Corridor Project, we direct:--
(a) the Central Government to hold immediate departmental inquiry against Shri K.C. Mishra, former Secretary, Environment, Union of India;
(b) the State of Uttar Pradesh to hold departmental inquiry against Shri R.K. Sharma, former Principal Environment Secretary, Shri P.L. Punia, former Principal Secretary to Chief Minister, Shri D.S. Bagga, Chief Secretary, Shri V.K. Gupta, former Secretary - Environment; and
(c) NPCC or the competent authority including the Central Government to hold inquiry against Shri S.C. Bali, Managing Director of NPCC;
(d) the State Government as well as the concerned officers of the Central Government are directed to see that departmental inquiry is completed within four months from today. The State of U.P. and Central Government would appoint respective inquiry officers for holding inquiry, within a period of seven days from today;
(e) It would be open to the State Government if called for to pass order for suspension of delinquent officers in accordance with the rules;
(f) For the officers and the persons involved in the matter, CBI is directed to lodge FIR and make further investigation in accordance with law;
(g) CBI shall take appropriate steps for holding investigation against Chief Minister Ms. Mayawati and Nasimuddin Siddiqui, former Minister for Environment, U.P. and other officers involved;
(h) Income Tax Department is also directed to cooperate in further investigation which is required to be carried out by the CBI.
(i) CBI would take into consideration all the relevant Acts i.e. IPC/Prevention of Corruption Act and the Water (Prevention and Control of Pollution) Act, 1974 etc.
(j) CBI to submit self contained note to the Chief Secretary to the Government of Uttar Pradesh as well as to the Cabinet Secretary, Union Government and to the concerned Minister dealing with the NPCC.
14. Stand over for four months for report and compliance._
M.C. Mehta Vs. Union of India (UOI) and Ors. On behalf of Monitoring Committee: Decided On: 18.09.2003
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ORDER
1. On the basis of the decision rendered by this Court on 31.12.1996 in Writ Petition (C) No. 13381 of 1984 titled M.C. Mehta (Taj Trapezium Matter) v. Union of India and Ors. [(1997) 2 SCC 353], various I.As. were filed before this Court either for removal of the industries which are polluting the atmosphere in the vicinity of Taj Mahal or for removal of the encroachment because appropriate steps were not taken by the concerned authorities. For this purpose, this Court had appointed a Monitoring Committee to report to this Court for the action being taken by the Agra Mission Management Board and other authorities. On 25.3.2003 on behalf of the Monitoring Committee a report was submitted before this Court wherein it was prayed that respondents including the State of U.P. be directed to immediately stop the diversion of the river Yamuna and any further action on the bed of the river in proximity of the International Heritage Monuments till the Union Ministry clears such projects upon an environment impact assessment report. On the said application this Court issued notice on 27.3.2003. At that time, learned counsel for the Monitoring Committee as well as Mr. M.C. Mehta insisted that authorities are proceeding with the construction without appropriate clearance. Still, however, we thought that as the State Government and the Central Government are involved in the matter, they would proceed in accordance with law. Therefore, stay order as prayed for was not granted. Subsequently, on 8.4.2003 along with other matters this I.A. was also considered. On 9.4.2003 on the request of the learned counsel for the Union of India for studying the detailed project report and for filing necessary affidavit, matter was adjourned for three weeks. At the relevant time counsel for the Union of India did not know whether officers of the U.P. Government were proceeding with construction without clearance from the Central Government.
2. Therefore, on 1.5.2003, the Court perused the affidavit filed on behalf of the Union Government and recorded as under:-
"Heard the learned counsel for the parties. In the affidavit dated 29.4.2003 of Dr. (Mrs.) Sunita V. Auluck, Addl. Director, Ministry of Environment and Forests, New Delhi (tendered in Court) the area which is sought to be reclaimed is divided into four parts as under:-
Component A:- On the right bank between upstream end of Taj Mahal to upstream end of Fort (near Railway Bridge).
Component B:- On left bank between Ram Bagh and opposite Agra Fort and upstream of Rambagh.
Component C:- On the right bank upstream of Agra Fort upto the point opposite of Ram Bagh.
Component D:- On the left bank from the point opposite the upstream of Agra Fort to near Mehtab Bagh and right bank down stream of Taj.
For Component A, learned counsel appearing for the State Government states that at present no work of reclamation of land is going on. For Component B. on the left bank between Ram Bagh and opposite Agra Fort, it is stated that reclamation of 25 acres of land out of 40 acres of land is over. With regard to Components C and D, no reclamation work is done. He further submits that henceforth the State Government would not carry out any further reclamation work except filing of sand. For the work done in the area of Components A and B, it would be open to the State Government to have temporary embankment by using the stones and clay. However, this would be subject to further directions and clearance by the Central Government under Section 3 of the Environment Protection Act, 1986.
Meantime, Central Water Research Station Khadakwasla would assess the behaviour of the river and impact of reclamation of river bed on the monuments in Agra and its protection thereof. The entire cost of this study would be born by the Central Government."
3. We directed the Central Water Power research Station, Khadakwasla to assess the behaviour of the river and impact of reclamation on river bed on the monuments in Agra and its protection thereof as we were under the impression that the project was carried out as per the direction of the Central Government. Hence, we, directed the Central Government to bear the costs of the Project. From The said affidavit it was apparent that the construction work commenced without clearance and this Court was not informed about it at the relevant time.
4. Thereafter on 16.7.2003, this Court directed CBI inquiry in the matter, wherein it was inter alia mentioned that for some ulterior motive under the directions of some persons without getting necessary clearance form the concerned authority, work of the project had continued and that NPCC which the Government of India Undertaking has placed a board at the site stating: NPCC LTD., A GOVERNMENT OF INDIA ENTERPRISES, ENGAGED FOR DEVELOPMENT OF HERITAGE CORRIDOR FOR TTZ AREA AT AGRA UNDER THE DIRECTIVE OF HON'BLE SUPREME COURT OF INDIA. When this was pointed out to the learned counsel for the NPCC, he submitted that there was some mistake committed because the work orders were issued by the Government. At that time also we had not agreed with the said submission. It was also mentioned that it was painful to note that instead of creating something new which could be classified as a World Heritage or National Heritage, concerned persons who were in power were inclined to damage or endanger the World Heritage by their hasty/irregular/illegal activities. Therefore, CBI was directed to submit preliminary report within four weeks. For this learned Addl. Solicitor General Mr. Altaf Ahmed stated that report would be submitted at the earliest.
5. We here note down that the said statement made before the Court is fully complied with.
6. Thereafter on 25.7.2003, we directed the Committee to find out whether any damage is likely to be caused by the construction work carried out by the government agency.
7. In the said inquiry report the CBI after recording the statements of various persons including the persons involved stated that the conclusions drawn in the preliminary report are based on examination of documents and examination of officers/persons which could be done during the inquiry and that conclusions were provisional because some further inquiry was necessary. Mainly, it was pointed out that opinion of Forensic Expert was also required to be obtained as there was tampering of records and interpolations. The conclusions are summarised below:-
1. The techno-feasibility report, detailed project reports (DPRs), detailed drawings and cost estimates were not prepared before the physical commencement of work of Taj Heritage Corridor Project at Agra.
2. The techno-feasibility report and DPRs were not sent to the Government of India for necessary approvals and clearances.
3. The meeting of the Mission Management Board held on 12.10.2002 does not appear to have taken a decision for immediate commencement of work. It had only decided for preparation of techno-feasibility report and DPRs. Only. The actual commencement of work would have logically followed preparation of techno-feasibility report and DPRs. And detailed drawing and cost estimates and their necessary approval.
4. On the basis of the above, a note in file of the Environment Department, U.P. was put up before the Chief Secretary, U.P. stating that the Mission Management Board had decided to get DPRs. and techno-feasibility reports prepared for which it was also decided in the meeting to release required funds. It was further recorded in the said note itself that the proceedings of the said meeting was prepared accordingly and placed in the file for approval. But the proceedings of the meeting recorded a different decision so much so that the words 'tatkal karya prarambha karne' (immediate commencement of work) had been added in the proceedings apparently with ulterior motives. Initials of the Chief Secretary, UP were also obtained on each page of the minutes of the meeting.
5. The file was, therefore, sent to the office of the Chief Minister, UP Ms. Maya Wati through Shri Naseemuddin Siddiqui, attached Minister, stating that the Chief Secretary, UP had approved the decision of the Mission Management Board for immediate commencement of the work, preparation of techno-feasibility report and DPRs. The said note was not routed through Shri D.S. Bagga, Chief Secretary, UP. It was proposed in the note that approval be accorded for taking action as per the approval of the Chief Secretary and also for informing the Ministry of Environment and Forest, Government of India and the Hon'ble Supreme Court through quarterly reports. The said proposal for starting work in terms of the purported approval of the Chief Secretary was accorded approval by the Chief Minister which was communicated by Shri P.L. Punia, Principal secretary to the Chief Minister, UP vide his note recorded in the file. This shows that the office of the Chief Minister was apprised of the impending construction at the site as the approval of the Chief Minister was communicated as stated above.
6. No tender enquiry was floated for preparation of techno-feasibility report detailed project report (DPR) and for awarding the work for execution.
7. No work order was issued to NOPCC for executing the work specifying the material and technical specifications and quantities of different works.
8. Work was started by NPCC on the verbal instructions of Shri R.K. Sharma, Secretary, Environment, UP for which no Memorandum of Understanding or Agreement was signed between the State Government and NPCC. Only a copy of the Government Order dated 01/11/2002 sanctioning Rs. 17 crores for this project was sent to NPCC.
9. The entire work of the project was left at the mercy of NPCC and its subcontractor M/s. Ishvakoo (India) Pvt. Limited and no Government Department or authority or agency was made responsible to supervise the ongoing work, to check the material and technical specifications and to take measurement of the work executed by NPCC or its subcontractor.
10. NPCC entered in a pre-tender tie up with M/s. Ishvakoo (India) Pvt. Limited for execution of this project without exploring possibility of entering into such arrangement with other parties on competitive terms.
11. No approval of the Cabinet Committee on Economic Affairs (CCEA) was obtained before commencement of work of the project, contrary to the decisions taken jointly by the Government of India and the Government of UP which was reiterated on more than one occasions in the files of the Environment Department.
12. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, UP for commencement of the work and preparation of DPR and techno-feasibility report. No approval was obtained from the departmental Minister for release of the said amount. The government Order was issued in the name of the Government without obtaining the approval of the departmental Minister or the Chief Minister by sending a specific proposal.
13. Contrary to the provisions existing in the State Government which requires that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores.
14. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, presently Minister of Environment, UP for release without approval of DPRs and techno-feasibility report and without consideration of the matter by the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India.
15. Shri Siddiqui appears to have subsequently tampered with the file and to have made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21.5.2002.
16. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. are reported to have pressurised Shri Rajendra Prasad, Under Secretary, Environment Department, U.P. to tamper with the file and to make interpolations in the official records so that his subsequent note in the file matched and was in the line with the interpolations made in the note of the Minister.
17. Shri K.C. Mishra, Secretary, Environment and Forest, Government of India appears to have tampered with the file and made interpolations in government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances.
8. Thereafter as requested by the CBI further time was given by order dated 21.8.2003. In that order we had specifically directed the CBI Officer to interrogate the persons involved and also to verify their assets because it was alleged that an amount of Rs. 17 crores was released without proper sanction.
9. Thereafter a report was submitted on 11.9.2003 with following further conclusions--
15. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, U.P. without the approval of the departmental Minister. (Ref. Para 3.1.E.4 page 64 and para 3.1.E.31, page 81)
16. Contrary to the provisions existing in the State Government which require that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores (Ref. Para 3.1.E.11, page 67).
17. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, the then Minister of Environment, U.P. for release without approval of DPRs and techno-feasibility reports and without clearance of the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India (Ref. Para 3.1.E.39, page 86).
18. Shri Siddiqui subsequently tampered with the file and made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21/05/2003. (Ref. Para 3.1.E.40 (1 and 2) page 87).
19. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. pressurized Shri Rajendra, Prasad, Under Secretary, Environment Department, U.P. who also tampered with the file and made interpolations to cover the fact that the Minister had sanctioned Rs. 20 crores. (Ref. Para 3.1.E.37, page 86).
20. Shri K.C. Mishra, Secretary, Environment and Forest Government of India tampered with the file and made interpolations in Government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances. He obscured some portions of the notes dated 21/10/2002 and 08/05/2003 of Dr. Saroj, Additional Director, Ministry of Environment and Forest so as to show that he was not a part of the decision making and had not shown his consent to the proposed project. (Ref. Para 3.1.E.42 page 89).
21. Central Forensic Science Laboratory has given a report that interpolations were made in the files by Shri Naseemuddin Siddiqui, the then Minister, U.P., Shri Rajendra Prasad, Under Secretary, U.P. and Shri K.C. Misra, Secretary, Environment and Forests, Government of India (Ref. Para 3.1.G.21, pages 106-107 and 3.1.E.44 (5-6), page 90).
22. Collection of information/intelligence and discreet verification of assets acquired/held by the persons/officers involved with decision-making process in this case could not be completed. Considering the enormity of task, it is likely to take considerable time. (Ref. Para 3.1.K.1, page 112-113)."
10. On the basis of the said report further time was given to the CBI for verification of the assets of the persons/officers involved and the same report inter alia reveals as under:--
"In addition to the above, enquiry was also made regarding the outflow of Rs. 17 crores, released by the State Government to M/s NPCC for this project, major part of which was paid by M/s NPCC to M/s Ishvakoo (India) Private Limited and M/s Consultant Architect and Planner Services Limited (CAPS).
11. Income Tax Returns of the following persons/officers were collected from different income tax authorities:
(i) Ms. Mayawati, former Chief Minister, Uttar Pradesh.
(ii) Shri Naseemuddin Siddiqui, the then Minister, Uttar Pradesh.
(iii) Shri K.C. Misra, the then Secretary, Minister of Environment and Forest, Government of India, New Delhi.
(iv) Shri D.S. Bagga, the then Chief Secretary, Government of Uttar Pradesh, Lucknow.
(v) Shri P.L. Punia, the then Principal Secretary to the Chief Minister, Uttar Pradesh.
(vi) Shri R.K. Sharma, the then Principal Secretary, Environment, Government of Uttar Pradesh."
12. Apart from what has been stated in the reports with regard to the assets, the learned Additional Solicitor General Mr. Altaf Ahmed, submitted that further inquiry/investigation is necessary by the CBI.
13. Considering the aforesaid report and the serious irregularities/illegalities committed in carrying out the so-called Taj Heritage Corridor Project, we direct:--
(a) the Central Government to hold immediate departmental inquiry against Shri K.C. Mishra, former Secretary, Environment, Union of India;
(b) the State of Uttar Pradesh to hold departmental inquiry against Shri R.K. Sharma, former Principal Environment Secretary, Shri P.L. Punia, former Principal Secretary to Chief Minister, Shri D.S. Bagga, Chief Secretary, Shri V.K. Gupta, former Secretary - Environment; and
(c) NPCC or the competent authority including the Central Government to hold inquiry against Shri S.C. Bali, Managing Director of NPCC;
(d) the State Government as well as the concerned officers of the Central Government are directed to see that departmental inquiry is completed within four months from today. The State of U.P. and Central Government would appoint respective inquiry officers for holding inquiry, within a period of seven days from today;
(e) It would be open to the State Government if called for to pass order for suspension of delinquent officers in accordance with the rules;
(f) For the officers and the persons involved in the matter, CBI is directed to lodge FIR and make further investigation in accordance with law;
(g) CBI shall take appropriate steps for holding investigation against Chief Minister Ms. Mayawati and Nasimuddin Siddiqui, former Minister for Environment, U.P. and other officers involved;
(h) Income Tax Department is also directed to cooperate in further investigation which is required to be carried out by the CBI.
(i) CBI would take into consideration all the relevant Acts i.e. IPC/Prevention of Corruption Act and the Water (Prevention and Control of Pollution) Act, 1974 etc.
(j) CBI to submit self contained note to the Chief Secretary to the Government of Uttar Pradesh as well as to the Cabinet Secretary, Union Government and to the concerned Minister dealing with the NPCC.
14. Stand over for four months for report and compliance._
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Case Note: 
Environment – The court in its earlier orders regarding pollution of atmosphere in the vicinity of Taj Mahal had appointed a committee to report the progress of the action being taken by Agra Mission Management Board – C.B.I. enquiry into the matter of development of heritage corridor by NPCC. – C.B.I. was directed to interrogate the persons involved and to verify their accounts as it was alleged that the concerned officials and the Chief Minister had released Rs. 17 crores without proper sanction – A detailed report was submitted to Supreme Court on this issue – Direction given to the Central Govt. as well as to the State Govt. to hold departmental enquiry against the concerned Secretaries as well as the Managing Director of N.P.C.C. who had undertaken the project – Further directions given to C.B.I. to lodge F.I.R. and make further investigations in accordance with law
ORDER
1. On the basis of the decision rendered by this Court on 31.12.1996 in Writ Petition (C) No. 13381 of 1984 titled M.C. Mehta (Taj Trapezium Matter) v. Union of India and Ors. [(1997) 2 SCC 353], various I.As. were filed before this Court either for removal of the industries which are polluting the atmosphere in the vicinity of Taj Mahal or for removal of the encroachment because appropriate steps were not taken by the concerned authorities. For this purpose, this Court had appointed a Monitoring Committee to report to this Court for the action being taken by the Agra Mission Management Board and other authorities. On 25.3.2003 on behalf of the Monitoring Committee a report was submitted before this Court wherein it was prayed that respondents including the State of U.P. be directed to immediately stop the diversion of the river Yamuna and any further action on the bed of the river in proximity of the International Heritage Monuments till the Union Ministry clears such projects upon an environment impact assessment report. On the said application this Court issued notice on 27.3.2003. At that time, learned counsel for the Monitoring Committee as well as Mr. M.C. Mehta insisted that authorities are proceeding with the construction without appropriate clearance. Still, however, we thought that as the State Government and the Central Government are involved in the matter, they would proceed in accordance with law. Therefore, stay order as prayed for was not granted. Subsequently, on 8.4.2003 along with other matters this I.A. was also considered. On 9.4.2003 on the request of the learned counsel for the Union of India for studying the detailed project report and for filing necessary affidavit, matter was adjourned for three weeks. At the relevant time counsel for the Union of India did not know whether officers of the U.P. Government were proceeding with construction without clearance from the Central Government.
2. Therefore, on 1.5.2003, the Court perused the affidavit filed on behalf of the Union Government and recorded as under:-
"Heard the learned counsel for the parties. In the affidavit dated 29.4.2003 of Dr. (Mrs.) Sunita V. Auluck, Addl. Director, Ministry of Environment and Forests, New Delhi (tendered in Court) the area which is sought to be reclaimed is divided into four parts as under:-
Component A:- On the right bank between upstream end of Taj Mahal to upstream end of Fort (near Railway Bridge).
Component B:- On left bank between Ram Bagh and opposite Agra Fort and upstream of Rambagh.
Component C:- On the right bank upstream of Agra Fort upto the point opposite of Ram Bagh.
Component D:- On the left bank from the point opposite the upstream of Agra Fort to near Mehtab Bagh and right bank down stream of Taj.
For Component A, learned counsel appearing for the State Government states that at present no work of reclamation of land is going on. For Component B. on the left bank between Ram Bagh and opposite Agra Fort, it is stated that reclamation of 25 acres of land out of 40 acres of land is over. With regard to Components C and D, no reclamation work is done. He further submits that henceforth the State Government would not carry out any further reclamation work except filing of sand. For the work done in the area of Components A and B, it would be open to the State Government to have temporary embankment by using the stones and clay. However, this would be subject to further directions and clearance by the Central Government under Section 3 of the Environment Protection Act, 1986.
Meantime, Central Water Research Station Khadakwasla would assess the behaviour of the river and impact of reclamation of river bed on the monuments in Agra and its protection thereof. The entire cost of this study would be born by the Central Government."
3. We directed the Central Water Power research Station, Khadakwasla to assess the behaviour of the river and impact of reclamation on river bed on the monuments in Agra and its protection thereof as we were under the impression that the project was carried out as per the direction of the Central Government. Hence, we, directed the Central Government to bear the costs of the Project. From The said affidavit it was apparent that the construction work commenced without clearance and this Court was not informed about it at the relevant time.
4. Thereafter on 16.7.2003, this Court directed CBI inquiry in the matter, wherein it was inter alia mentioned that for some ulterior motive under the directions of some persons without getting necessary clearance form the concerned authority, work of the project had continued and that NPCC which the Government of India Undertaking has placed a board at the site stating: NPCC LTD., A GOVERNMENT OF INDIA ENTERPRISES, ENGAGED FOR DEVELOPMENT OF HERITAGE CORRIDOR FOR TTZ AREA AT AGRA UNDER THE DIRECTIVE OF HON'BLE SUPREME COURT OF INDIA. When this was pointed out to the learned counsel for the NPCC, he submitted that there was some mistake committed because the work orders were issued by the Government. At that time also we had not agreed with the said submission. It was also mentioned that it was painful to note that instead of creating something new which could be classified as a World Heritage or National Heritage, concerned persons who were in power were inclined to damage or endanger the World Heritage by their hasty/irregular/illegal activities. Therefore, CBI was directed to submit preliminary report within four weeks. For this learned Addl. Solicitor General Mr. Altaf Ahmed stated that report would be submitted at the earliest.
5. We here note down that the said statement made before the Court is fully complied with.
6. Thereafter on 25.7.2003, we directed the Committee to find out whether any damage is likely to be caused by the construction work carried out by the government agency.
7. In the said inquiry report the CBI after recording the statements of various persons including the persons involved stated that the conclusions drawn in the preliminary report are based on examination of documents and examination of officers/persons which could be done during the inquiry and that conclusions were provisional because some further inquiry was necessary. Mainly, it was pointed out that opinion of Forensic Expert was also required to be obtained as there was tampering of records and interpolations. The conclusions are summarised below:-
1. The techno-feasibility report, detailed project reports (DPRs), detailed drawings and cost estimates were not prepared before the physical commencement of work of Taj Heritage Corridor Project at Agra.
2. The techno-feasibility report and DPRs were not sent to the Government of India for necessary approvals and clearances.
3. The meeting of the Mission Management Board held on 12.10.2002 does not appear to have taken a decision for immediate commencement of work. It had only decided for preparation of techno-feasibility report and DPRs. Only. The actual commencement of work would have logically followed preparation of techno-feasibility report and DPRs. And detailed drawing and cost estimates and their necessary approval.
4. On the basis of the above, a note in file of the Environment Department, U.P. was put up before the Chief Secretary, U.P. stating that the Mission Management Board had decided to get DPRs. and techno-feasibility reports prepared for which it was also decided in the meeting to release required funds. It was further recorded in the said note itself that the proceedings of the said meeting was prepared accordingly and placed in the file for approval. But the proceedings of the meeting recorded a different decision so much so that the words 'tatkal karya prarambha karne' (immediate commencement of work) had been added in the proceedings apparently with ulterior motives. Initials of the Chief Secretary, UP were also obtained on each page of the minutes of the meeting.
5. The file was, therefore, sent to the office of the Chief Minister, UP Ms. Maya Wati through Shri Naseemuddin Siddiqui, attached Minister, stating that the Chief Secretary, UP had approved the decision of the Mission Management Board for immediate commencement of the work, preparation of techno-feasibility report and DPRs. The said note was not routed through Shri D.S. Bagga, Chief Secretary, UP. It was proposed in the note that approval be accorded for taking action as per the approval of the Chief Secretary and also for informing the Ministry of Environment and Forest, Government of India and the Hon'ble Supreme Court through quarterly reports. The said proposal for starting work in terms of the purported approval of the Chief Secretary was accorded approval by the Chief Minister which was communicated by Shri P.L. Punia, Principal secretary to the Chief Minister, UP vide his note recorded in the file. This shows that the office of the Chief Minister was apprised of the impending construction at the site as the approval of the Chief Minister was communicated as stated above.
6. No tender enquiry was floated for preparation of techno-feasibility report detailed project report (DPR) and for awarding the work for execution.
7. No work order was issued to NOPCC for executing the work specifying the material and technical specifications and quantities of different works.
8. Work was started by NPCC on the verbal instructions of Shri R.K. Sharma, Secretary, Environment, UP for which no Memorandum of Understanding or Agreement was signed between the State Government and NPCC. Only a copy of the Government Order dated 01/11/2002 sanctioning Rs. 17 crores for this project was sent to NPCC.
9. The entire work of the project was left at the mercy of NPCC and its subcontractor M/s. Ishvakoo (India) Pvt. Limited and no Government Department or authority or agency was made responsible to supervise the ongoing work, to check the material and technical specifications and to take measurement of the work executed by NPCC or its subcontractor.
10. NPCC entered in a pre-tender tie up with M/s. Ishvakoo (India) Pvt. Limited for execution of this project without exploring possibility of entering into such arrangement with other parties on competitive terms.
11. No approval of the Cabinet Committee on Economic Affairs (CCEA) was obtained before commencement of work of the project, contrary to the decisions taken jointly by the Government of India and the Government of UP which was reiterated on more than one occasions in the files of the Environment Department.
12. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, UP for commencement of the work and preparation of DPR and techno-feasibility report. No approval was obtained from the departmental Minister for release of the said amount. The government Order was issued in the name of the Government without obtaining the approval of the departmental Minister or the Chief Minister by sending a specific proposal.
13. Contrary to the provisions existing in the State Government which requires that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores.
14. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, presently Minister of Environment, UP for release without approval of DPRs and techno-feasibility report and without consideration of the matter by the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India.
15. Shri Siddiqui appears to have subsequently tampered with the file and to have made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21.5.2002.
16. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. are reported to have pressurised Shri Rajendra Prasad, Under Secretary, Environment Department, U.P. to tamper with the file and to make interpolations in the official records so that his subsequent note in the file matched and was in the line with the interpolations made in the note of the Minister.
17. Shri K.C. Mishra, Secretary, Environment and Forest, Government of India appears to have tampered with the file and made interpolations in government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances.
8. Thereafter as requested by the CBI further time was given by order dated 21.8.2003. In that order we had specifically directed the CBI Officer to interrogate the persons involved and also to verify their assets because it was alleged that an amount of Rs. 17 crores was released without proper sanction.
9. Thereafter a report was submitted on 11.9.2003 with following further conclusions--
15. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, U.P. without the approval of the departmental Minister. (Ref. Para 3.1.E.4 page 64 and para 3.1.E.31, page 81)
16. Contrary to the provisions existing in the State Government which require that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores (Ref. Para 3.1.E.11, page 67).
17. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, the then Minister of Environment, U.P. for release without approval of DPRs and techno-feasibility reports and without clearance of the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India (Ref. Para 3.1.E.39, page 86).
18. Shri Siddiqui subsequently tampered with the file and made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21/05/2003. (Ref. Para 3.1.E.40 (1 and 2) page 87).
19. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. pressurized Shri Rajendra, Prasad, Under Secretary, Environment Department, U.P. who also tampered with the file and made interpolations to cover the fact that the Minister had sanctioned Rs. 20 crores. (Ref. Para 3.1.E.37, page 86).
20. Shri K.C. Mishra, Secretary, Environment and Forest Government of India tampered with the file and made interpolations in Government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances. He obscured some portions of the notes dated 21/10/2002 and 08/05/2003 of Dr. Saroj, Additional Director, Ministry of Environment and Forest so as to show that he was not a part of the decision making and had not shown his consent to the proposed project. (Ref. Para 3.1.E.42 page 89).
21. Central Forensic Science Laboratory has given a report that interpolations were made in the files by Shri Naseemuddin Siddiqui, the then Minister, U.P., Shri Rajendra Prasad, Under Secretary, U.P. and Shri K.C. Misra, Secretary, Environment and Forests, Government of India (Ref. Para 3.1.G.21, pages 106-107 and 3.1.E.44 (5-6), page 90).
22. Collection of information/intelligence and discreet verification of assets acquired/held by the persons/officers involved with decision-making process in this case could not be completed. Considering the enormity of task, it is likely to take considerable time. (Ref. Para 3.1.K.1, page 112-113)."
10. On the basis of the said report further time was given to the CBI for verification of the assets of the persons/officers involved and the same report inter alia reveals as under:--
"In addition to the above, enquiry was also made regarding the outflow of Rs. 17 crores, released by the State Government to M/s NPCC for this project, major part of which was paid by M/s NPCC to M/s Ishvakoo (India) Private Limited and M/s Consultant Architect and Planner Services Limited (CAPS).
11. Income Tax Returns of the following persons/officers were collected from different income tax authorities:
(i) Ms. Mayawati, former Chief Minister, Uttar Pradesh.
(ii) Shri Naseemuddin Siddiqui, the then Minister, Uttar Pradesh.
(iii) Shri K.C. Misra, the then Secretary, Minister of Environment and Forest, Government of India, New Delhi.
(iv) Shri D.S. Bagga, the then Chief Secretary, Government of Uttar Pradesh, Lucknow.
(v) Shri P.L. Punia, the then Principal Secretary to the Chief Minister, Uttar Pradesh.
(vi) Shri R.K. Sharma, the then Principal Secretary, Environment, Government of Uttar Pradesh."
12. Apart from what has been stated in the reports with regard to the assets, the learned Additional Solicitor General Mr. Altaf Ahmed, submitted that further inquiry/investigation is necessary by the CBI.
13. Considering the aforesaid report and the serious irregularities/illegalities committed in carrying out the so-called Taj Heritage Corridor Project, we direct:--
(a) the Central Government to hold immediate departmental inquiry against Shri K.C. Mishra, former Secretary, Environment, Union of India;
(b) the State of Uttar Pradesh to hold departmental inquiry against Shri R.K. Sharma, former Principal Environment Secretary, Shri P.L. Punia, former Principal Secretary to Chief Minister, Shri D.S. Bagga, Chief Secretary, Shri V.K. Gupta, former Secretary - Environment; and
(c) NPCC or the competent authority including the Central Government to hold inquiry against Shri S.C. Bali, Managing Director of NPCC;
(d) the State Government as well as the concerned officers of the Central Government are directed to see that departmental inquiry is completed within four months from today. The State of U.P. and Central Government would appoint respective inquiry officers for holding inquiry, within a period of seven days from today;
(e) It would be open to the State Government if called for to pass order for suspension of delinquent officers in accordance with the rules;
(f) For the officers and the persons involved in the matter, CBI is directed to lodge FIR and make further investigation in accordance with law;
(g) CBI shall take appropriate steps for holding investigation against Chief Minister Ms. Mayawati and Nasimuddin Siddiqui, former Minister for Environment, U.P. and other officers involved;
(h) Income Tax Department is also directed to cooperate in further investigation which is required to be carried out by the CBI.
(i) CBI would take into consideration all the relevant Acts i.e. IPC/Prevention of Corruption Act and the Water (Prevention and Control of Pollution) Act, 1974 etc.
(j) CBI to submit self contained note to the Chief Secretary to the Government of Uttar Pradesh as well as to the Cabinet Secretary, Union Government and to the concerned Minister dealing with the NPCC.
14. Stand over for four months for report and compliance._
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Case Note: 


Environment – The court in its earlier orders regarding pollution of atmosphere in the vicinity of Taj Mahal had appointed a committee to report the progress of the action being taken by Agra Mission Management Board – C.B.I. enquiry into the matter of development of heritage corridor by NPCC. – C.B.I. was directed to interrogate the persons involved and to verify their accounts as it was alleged that the concerned officials and the Chief Minister had released Rs. 17 crores without proper sanction – A detailed report was submitted to Supreme Court on this issue – Direction given to the Central Govt. as well as to the State Govt. to hold departmental enquiry against the concerned Secretaries as well as the Managing Director of N.P.C.C. who had undertaken the project – Further directions given to C.B.I. to lodge F.I.R. and make further investigations in accordance with law
ORDER
1. On the basis of the decision rendered by this Court on 31.12.1996 in Writ Petition (C) No. 13381 of 1984 titled M.C. Mehta (Taj Trapezium Matter) v. Union of India and Ors. [(1997) 2 SCC 353], various I.As. were filed before this Court either for removal of the industries which are polluting the atmosphere in the vicinity of Taj Mahal or for removal of the encroachment because appropriate steps were not taken by the concerned authorities. For this purpose, this Court had appointed a Monitoring Committee to report to this Court for the action being taken by the Agra Mission Management Board and other authorities. On 25.3.2003 on behalf of the Monitoring Committee a report was submitted before this Court wherein it was prayed that respondents including the State of U.P. be directed to immediately stop the diversion of the river Yamuna and any further action on the bed of the river in proximity of the International Heritage Monuments till the Union Ministry clears such projects upon an environment impact assessment report. On the said application this Court issued notice on 27.3.2003. At that time, learned counsel for the Monitoring Committee as well as Mr. M.C. Mehta insisted that authorities are proceeding with the construction without appropriate clearance. Still, however, we thought that as the State Government and the Central Government are involved in the matter, they would proceed in accordance with law. Therefore, stay order as prayed for was not granted. Subsequently, on 8.4.2003 along with other matters this I.A. was also considered. On 9.4.2003 on the request of the learned counsel for the Union of India for studying the detailed project report and for filing necessary affidavit, matter was adjourned for three weeks. At the relevant time counsel for the Union of India did not know whether officers of the U.P. Government were proceeding with construction without clearance from the Central Government.
2. Therefore, on 1.5.2003, the Court perused the affidavit filed on behalf of the Union Government and recorded as under:-
"Heard the learned counsel for the parties. In the affidavit dated 29.4.2003 of Dr. (Mrs.) Sunita V. Auluck, Addl. Director, Ministry of Environment and Forests, New Delhi (tendered in Court) the area which is sought to be reclaimed is divided into four parts as under:-
Component A:- On the right bank between upstream end of Taj Mahal to upstream end of Fort (near Railway Bridge).
Component B:- On left bank between Ram Bagh and opposite Agra Fort and upstream of Rambagh.
Component C:- On the right bank upstream of Agra Fort upto the point opposite of Ram Bagh.
Component D:- On the left bank from the point opposite the upstream of Agra Fort to near Mehtab Bagh and right bank down stream of Taj.
For Component A, learned counsel appearing for the State Government states that at present no work of reclamation of land is going on. For Component B. on the left bank between Ram Bagh and opposite Agra Fort, it is stated that reclamation of 25 acres of land out of 40 acres of land is over. With regard to Components C and D, no reclamation work is done. He further submits that henceforth the State Government would not carry out any further reclamation work except filing of sand. For the work done in the area of Components A and B, it would be open to the State Government to have temporary embankment by using the stones and clay. However, this would be subject to further directions and clearance by the Central Government under Section 3 of the Environment Protection Act, 1986.
Meantime, Central Water Research Station Khadakwasla would assess the behaviour of the river and impact of reclamation of river bed on the monuments in Agra and its protection thereof. The entire cost of this study would be born by the Central Government."
3. We directed the Central Water Power research Station, Khadakwasla to assess the behaviour of the river and impact of reclamation on river bed on the monuments in Agra and its protection thereof as we were under the impression that the project was carried out as per the direction of the Central Government. Hence, we, directed the Central Government to bear the costs of the Project. From The said affidavit it was apparent that the construction work commenced without clearance and this Court was not informed about it at the relevant time.
4. Thereafter on 16.7.2003, this Court directed CBI inquiry in the matter, wherein it was inter alia mentioned that for some ulterior motive under the directions of some persons without getting necessary clearance form the concerned authority, work of the project had continued and that NPCC which the Government of India Undertaking has placed a board at the site stating: NPCC LTD., A GOVERNMENT OF INDIA ENTERPRISES, ENGAGED FOR DEVELOPMENT OF HERITAGE CORRIDOR FOR TTZ AREA AT AGRA UNDER THE DIRECTIVE OF HON'BLE SUPREME COURT OF INDIA. When this was pointed out to the learned counsel for the NPCC, he submitted that there was some mistake committed because the work orders were issued by the Government. At that time also we had not agreed with the said submission. It was also mentioned that it was painful to note that instead of creating something new which could be classified as a World Heritage or National Heritage, concerned persons who were in power were inclined to damage or endanger the World Heritage by their hasty/irregular/illegal activities. Therefore, CBI was directed to submit preliminary report within four weeks. For this learned Addl. Solicitor General Mr. Altaf Ahmed stated that report would be submitted at the earliest.
5. We here note down that the said statement made before the Court is fully complied with.
6. Thereafter on 25.7.2003, we directed the Committee to find out whether any damage is likely to be caused by the construction work carried out by the government agency.
7. In the said inquiry report the CBI after recording the statements of various persons including the persons involved stated that the conclusions drawn in the preliminary report are based on examination of documents and examination of officers/persons which could be done during the inquiry and that conclusions were provisional because some further inquiry was necessary. Mainly, it was pointed out that opinion of Forensic Expert was also required to be obtained as there was tampering of records and interpolations. The conclusions are summarised below:-
1. The techno-feasibility report, detailed project reports (DPRs), detailed drawings and cost estimates were not prepared before the physical commencement of work of Taj Heritage Corridor Project at Agra.
2. The techno-feasibility report and DPRs were not sent to the Government of India for necessary approvals and clearances.
3. The meeting of the Mission Management Board held on 12.10.2002 does not appear to have taken a decision for immediate commencement of work. It had only decided for preparation of techno-feasibility report and DPRs. Only. The actual commencement of work would have logically followed preparation of techno-feasibility report and DPRs. And detailed drawing and cost estimates and their necessary approval.
4. On the basis of the above, a note in file of the Environment Department, U.P. was put up before the Chief Secretary, U.P. stating that the Mission Management Board had decided to get DPRs. and techno-feasibility reports prepared for which it was also decided in the meeting to release required funds. It was further recorded in the said note itself that the proceedings of the said meeting was prepared accordingly and placed in the file for approval. But the proceedings of the meeting recorded a different decision so much so that the words 'tatkal karya prarambha karne' (immediate commencement of work) had been added in the proceedings apparently with ulterior motives. Initials of the Chief Secretary, UP were also obtained on each page of the minutes of the meeting.
5. The file was, therefore, sent to the office of the Chief Minister, UP Ms. Maya Wati through Shri Naseemuddin Siddiqui, attached Minister, stating that the Chief Secretary, UP had approved the decision of the Mission Management Board for immediate commencement of the work, preparation of techno-feasibility report and DPRs. The said note was not routed through Shri D.S. Bagga, Chief Secretary, UP. It was proposed in the note that approval be accorded for taking action as per the approval of the Chief Secretary and also for informing the Ministry of Environment and Forest, Government of India and the Hon'ble Supreme Court through quarterly reports. The said proposal for starting work in terms of the purported approval of the Chief Secretary was accorded approval by the Chief Minister which was communicated by Shri P.L. Punia, Principal secretary to the Chief Minister, UP vide his note recorded in the file. This shows that the office of the Chief Minister was apprised of the impending construction at the site as the approval of the Chief Minister was communicated as stated above.
6. No tender enquiry was floated for preparation of techno-feasibility report detailed project report (DPR) and for awarding the work for execution.
7. No work order was issued to NOPCC for executing the work specifying the material and technical specifications and quantities of different works.
8. Work was started by NPCC on the verbal instructions of Shri R.K. Sharma, Secretary, Environment, UP for which no Memorandum of Understanding or Agreement was signed between the State Government and NPCC. Only a copy of the Government Order dated 01/11/2002 sanctioning Rs. 17 crores for this project was sent to NPCC.
9. The entire work of the project was left at the mercy of NPCC and its subcontractor M/s. Ishvakoo (India) Pvt. Limited and no Government Department or authority or agency was made responsible to supervise the ongoing work, to check the material and technical specifications and to take measurement of the work executed by NPCC or its subcontractor.
10. NPCC entered in a pre-tender tie up with M/s. Ishvakoo (India) Pvt. Limited for execution of this project without exploring possibility of entering into such arrangement with other parties on competitive terms.
11. No approval of the Cabinet Committee on Economic Affairs (CCEA) was obtained before commencement of work of the project, contrary to the decisions taken jointly by the Government of India and the Government of UP which was reiterated on more than one occasions in the files of the Environment Department.
12. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, UP for commencement of the work and preparation of DPR and techno-feasibility report. No approval was obtained from the departmental Minister for release of the said amount. The government Order was issued in the name of the Government without obtaining the approval of the departmental Minister or the Chief Minister by sending a specific proposal.
13. Contrary to the provisions existing in the State Government which requires that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores.
14. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, presently Minister of Environment, UP for release without approval of DPRs and techno-feasibility report and without consideration of the matter by the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India.
15. Shri Siddiqui appears to have subsequently tampered with the file and to have made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21.5.2002.
16. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. are reported to have pressurised Shri Rajendra Prasad, Under Secretary, Environment Department, U.P. to tamper with the file and to make interpolations in the official records so that his subsequent note in the file matched and was in the line with the interpolations made in the note of the Minister.
17. Shri K.C. Mishra, Secretary, Environment and Forest, Government of India appears to have tampered with the file and made interpolations in government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances.
8. Thereafter as requested by the CBI further time was given by order dated 21.8.2003. In that order we had specifically directed the CBI Officer to interrogate the persons involved and also to verify their assets because it was alleged that an amount of Rs. 17 crores was released without proper sanction.
9. Thereafter a report was submitted on 11.9.2003 with following further conclusions--
15. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, U.P. without the approval of the departmental Minister. (Ref. Para 3.1.E.4 page 64 and para 3.1.E.31, page 81)
16. Contrary to the provisions existing in the State Government which require that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores (Ref. Para 3.1.E.11, page 67).
17. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, the then Minister of Environment, U.P. for release without approval of DPRs and techno-feasibility reports and without clearance of the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India (Ref. Para 3.1.E.39, page 86).
18. Shri Siddiqui subsequently tampered with the file and made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21/05/2003. (Ref. Para 3.1.E.40 (1 and 2) page 87).
19. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. pressurized Shri Rajendra, Prasad, Under Secretary, Environment Department, U.P. who also tampered with the file and made interpolations to cover the fact that the Minister had sanctioned Rs. 20 crores. (Ref. Para 3.1.E.37, page 86).
20. Shri K.C. Mishra, Secretary, Environment and Forest Government of India tampered with the file and made interpolations in Government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances. He obscured some portions of the notes dated 21/10/2002 and 08/05/2003 of Dr. Saroj, Additional Director, Ministry of Environment and Forest so as to show that he was not a part of the decision making and had not shown his consent to the proposed project. (Ref. Para 3.1.E.42 page 89).
21. Central Forensic Science Laboratory has given a report that interpolations were made in the files by Shri Naseemuddin Siddiqui, the then Minister, U.P., Shri Rajendra Prasad, Under Secretary, U.P. and Shri K.C. Misra, Secretary, Environment and Forests, Government of India (Ref. Para 3.1.G.21, pages 106-107 and 3.1.E.44 (5-6), page 90).
22. Collection of information/intelligence and discreet verification of assets acquired/held by the persons/officers involved with decision-making process in this case could not be completed. Considering the enormity of task, it is likely to take considerable time. (Ref. Para 3.1.K.1, page 112-113)."
10. On the basis of the said report further time was given to the CBI for verification of the assets of the persons/officers involved and the same report inter alia reveals as under:--
"In addition to the above, enquiry was also made regarding the outflow of Rs. 17 crores, released by the State Government to M/s NPCC for this project, major part of which was paid by M/s NPCC to M/s Ishvakoo (India) Private Limited and M/s Consultant Architect and Planner Services Limited (CAPS).
11. Income Tax Returns of the following persons/officers were collected from different income tax authorities:
(i) Ms. Mayawati, former Chief Minister, Uttar Pradesh.
(ii) Shri Naseemuddin Siddiqui, the then Minister, Uttar Pradesh.
(iii) Shri K.C. Misra, the then Secretary, Minister of Environment and Forest, Government of India, New Delhi.
(iv) Shri D.S. Bagga, the then Chief Secretary, Government of Uttar Pradesh, Lucknow.
(v) Shri P.L. Punia, the then Principal Secretary to the Chief Minister, Uttar Pradesh.
(vi) Shri R.K. Sharma, the then Principal Secretary, Environment, Government of Uttar Pradesh."
12. Apart from what has been stated in the reports with regard to the assets, the learned Additional Solicitor General Mr. Altaf Ahmed, submitted that further inquiry/investigation is necessary by the CBI.
13. Considering the aforesaid report and the serious irregularities/illegalities committed in carrying out the so-called Taj Heritage Corridor Project, we direct:--
(a) the Central Government to hold immediate departmental inquiry against Shri K.C. Mishra, former Secretary, Environment, Union of India;
(b) the State of Uttar Pradesh to hold departmental inquiry against Shri R.K. Sharma, former Principal Environment Secretary, Shri P.L. Punia, former Principal Secretary to Chief Minister, Shri D.S. Bagga, Chief Secretary, Shri V.K. Gupta, former Secretary - Environment; and
(c) NPCC or the competent authority including the Central Government to hold inquiry against Shri S.C. Bali, Managing Director of NPCC;
(d) the State Government as well as the concerned officers of the Central Government are directed to see that departmental inquiry is completed within four months from today. The State of U.P. and Central Government would appoint respective inquiry officers for holding inquiry, within a period of seven days from today;
(e) It would be open to the State Government if called for to pass order for suspension of delinquent officers in accordance with the rules;
(f) For the officers and the persons involved in the matter, CBI is directed to lodge FIR and make further investigation in accordance with law;
(g) CBI shall take appropriate steps for holding investigation against Chief Minister Ms. Mayawati and Nasimuddin Siddiqui, former Minister for Environment, U.P. and other officers involved;
(h) Income Tax Department is also directed to cooperate in further investigation which is required to be carried out by the CBI.
(i) CBI would take into consideration all the relevant Acts i.e. IPC/Prevention of Corruption Act and the Water (Prevention and Control of Pollution) Act, 1974 etc.
(j) CBI to submit self contained note to the Chief Secretary to the Government of Uttar Pradesh as well as to the Cabinet Secretary, Union Government and to the concerned Minister dealing with the NPCC.
14. Stand over for four months for report and compliance._
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Case Note: 
Environment – The court in its earlier orders regarding pollution of atmosphere in the vicinity of Taj Mahal had appointed a committee to report the progress of the action being taken by Agra Mission Management Board – C.B.I. enquiry into the matter of development of heritage corridor by NPCC. – C.B.I. was directed to interrogate the persons involved and to verify their accounts as it was alleged that the concerned officials and the Chief Minister had released Rs. 17 crores without proper sanction – A detailed report was submitted to Supreme Court on this issue – Direction given to the Central Govt. as well as to the State Govt. to hold departmental enquiry against the concerned Secretaries as well as the Managing Director of N.P.C.C. who had undertaken the project – Further directions given to C.B.I. to lodge F.I.R. and make further investigations in accordance with law
ORDER
1. On the basis of the decision rendered by this Court on 31.12.1996 in Writ Petition (C) No. 13381 of 1984 titled M.C. Mehta (Taj Trapezium Matter) v. Union of India and Ors. [(1997) 2 SCC 353], various I.As. were filed before this Court either for removal of the industries which are polluting the atmosphere in the vicinity of Taj Mahal or for removal of the encroachment because appropriate steps were not taken by the concerned authorities. For this purpose, this Court had appointed a Monitoring Committee to report to this Court for the action being taken by the Agra Mission Management Board and other authorities. On 25.3.2003 on behalf of the Monitoring Committee a report was submitted before this Court wherein it was prayed that respondents including the State of U.P. be directed to immediately stop the diversion of the river Yamuna and any further action on the bed of the river in proximity of the International Heritage Monuments till the Union Ministry clears such projects upon an environment impact assessment report. On the said application this Court issued notice on 27.3.2003. At that time, learned counsel for the Monitoring Committee as well as Mr. M.C. Mehta insisted that authorities are proceeding with the construction without appropriate clearance. Still, however, we thought that as the State Government and the Central Government are involved in the matter, they would proceed in accordance with law. Therefore, stay order as prayed for was not granted. Subsequently, on 8.4.2003 along with other matters this I.A. was also considered. On 9.4.2003 on the request of the learned counsel for the Union of India for studying the detailed project report and for filing necessary affidavit, matter was adjourned for three weeks. At the relevant time counsel for the Union of India did not know whether officers of the U.P. Government were proceeding with construction without clearance from the Central Government.
2. Therefore, on 1.5.2003, the Court perused the affidavit filed on behalf of the Union Government and recorded as under:-
"Heard the learned counsel for the parties. In the affidavit dated 29.4.2003 of Dr. (Mrs.) Sunita V. Auluck, Addl. Director, Ministry of Environment and Forests, New Delhi (tendered in Court) the area which is sought to be reclaimed is divided into four parts as under:-
Component A:- On the right bank between upstream end of Taj Mahal to upstream end of Fort (near Railway Bridge).
Component B:- On left bank between Ram Bagh and opposite Agra Fort and upstream of Rambagh.
Component C:- On the right bank upstream of Agra Fort upto the point opposite of Ram Bagh.
Component D:- On the left bank from the point opposite the upstream of Agra Fort to near Mehtab Bagh and right bank down stream of Taj.
For Component A, learned counsel appearing for the State Government states that at present no work of reclamation of land is going on. For Component B. on the left bank between Ram Bagh and opposite Agra Fort, it is stated that reclamation of 25 acres of land out of 40 acres of land is over. With regard to Components C and D, no reclamation work is done. He further submits that henceforth the State Government would not carry out any further reclamation work except filing of sand. For the work done in the area of Components A and B, it would be open to the State Government to have temporary embankment by using the stones and clay. However, this would be subject to further directions and clearance by the Central Government under Section 3 of the Environment Protection Act, 1986.
Meantime, Central Water Research Station Khadakwasla would assess the behaviour of the river and impact of reclamation of river bed on the monuments in Agra and its protection thereof. The entire cost of this study would be born by the Central Government."
3. We directed the Central Water Power research Station, Khadakwasla to assess the behaviour of the river and impact of reclamation on river bed on the monuments in Agra and its protection thereof as we were under the impression that the project was carried out as per the direction of the Central Government. Hence, we, directed the Central Government to bear the costs of the Project. From The said affidavit it was apparent that the construction work commenced without clearance and this Court was not informed about it at the relevant time.
4. Thereafter on 16.7.2003, this Court directed CBI inquiry in the matter, wherein it was inter alia mentioned that for some ulterior motive under the directions of some persons without getting necessary clearance form the concerned authority, work of the project had continued and that NPCC which the Government of India Undertaking has placed a board at the site stating: NPCC LTD., A GOVERNMENT OF INDIA ENTERPRISES, ENGAGED FOR DEVELOPMENT OF HERITAGE CORRIDOR FOR TTZ AREA AT AGRA UNDER THE DIRECTIVE OF HON'BLE SUPREME COURT OF INDIA. When this was pointed out to the learned counsel for the NPCC, he submitted that there was some mistake committed because the work orders were issued by the Government. At that time also we had not agreed with the said submission. It was also mentioned that it was painful to note that instead of creating something new which could be classified as a World Heritage or National Heritage, concerned persons who were in power were inclined to damage or endanger the World Heritage by their hasty/irregular/illegal activities. Therefore, CBI was directed to submit preliminary report within four weeks. For this learned Addl. Solicitor General Mr. Altaf Ahmed stated that report would be submitted at the earliest.
5. We here note down that the said statement made before the Court is fully complied with.
6. Thereafter on 25.7.2003, we directed the Committee to find out whether any damage is likely to be caused by the construction work carried out by the government agency.
7. In the said inquiry report the CBI after recording the statements of various persons including the persons involved stated that the conclusions drawn in the preliminary report are based on examination of documents and examination of officers/persons which could be done during the inquiry and that conclusions were provisional because some further inquiry was necessary. Mainly, it was pointed out that opinion of Forensic Expert was also required to be obtained as there was tampering of records and interpolations. The conclusions are summarised below:-
1. The techno-feasibility report, detailed project reports (DPRs), detailed drawings and cost estimates were not prepared before the physical commencement of work of Taj Heritage Corridor Project at Agra.
2. The techno-feasibility report and DPRs were not sent to the Government of India for necessary approvals and clearances.
3. The meeting of the Mission Management Board held on 12.10.2002 does not appear to have taken a decision for immediate commencement of work. It had only decided for preparation of techno-feasibility report and DPRs. Only. The actual commencement of work would have logically followed preparation of techno-feasibility report and DPRs. And detailed drawing and cost estimates and their necessary approval.
4. On the basis of the above, a note in file of the Environment Department, U.P. was put up before the Chief Secretary, U.P. stating that the Mission Management Board had decided to get DPRs. and techno-feasibility reports prepared for which it was also decided in the meeting to release required funds. It was further recorded in the said note itself that the proceedings of the said meeting was prepared accordingly and placed in the file for approval. But the proceedings of the meeting recorded a different decision so much so that the words 'tatkal karya prarambha karne' (immediate commencement of work) had been added in the proceedings apparently with ulterior motives. Initials of the Chief Secretary, UP were also obtained on each page of the minutes of the meeting.
5. The file was, therefore, sent to the office of the Chief Minister, UP Ms. Maya Wati through Shri Naseemuddin Siddiqui, attached Minister, stating that the Chief Secretary, UP had approved the decision of the Mission Management Board for immediate commencement of the work, preparation of techno-feasibility report and DPRs. The said note was not routed through Shri D.S. Bagga, Chief Secretary, UP. It was proposed in the note that approval be accorded for taking action as per the approval of the Chief Secretary and also for informing the Ministry of Environment and Forest, Government of India and the Hon'ble Supreme Court through quarterly reports. The said proposal for starting work in terms of the purported approval of the Chief Secretary was accorded approval by the Chief Minister which was communicated by Shri P.L. Punia, Principal secretary to the Chief Minister, UP vide his note recorded in the file. This shows that the office of the Chief Minister was apprised of the impending construction at the site as the approval of the Chief Minister was communicated as stated above.
6. No tender enquiry was floated for preparation of techno-feasibility report detailed project report (DPR) and for awarding the work for execution.
7. No work order was issued to NOPCC for executing the work specifying the material and technical specifications and quantities of different works.
8. Work was started by NPCC on the verbal instructions of Shri R.K. Sharma, Secretary, Environment, UP for which no Memorandum of Understanding or Agreement was signed between the State Government and NPCC. Only a copy of the Government Order dated 01/11/2002 sanctioning Rs. 17 crores for this project was sent to NPCC.
9. The entire work of the project was left at the mercy of NPCC and its subcontractor M/s. Ishvakoo (India) Pvt. Limited and no Government Department or authority or agency was made responsible to supervise the ongoing work, to check the material and technical specifications and to take measurement of the work executed by NPCC or its subcontractor.
10. NPCC entered in a pre-tender tie up with M/s. Ishvakoo (India) Pvt. Limited for execution of this project without exploring possibility of entering into such arrangement with other parties on competitive terms.
11. No approval of the Cabinet Committee on Economic Affairs (CCEA) was obtained before commencement of work of the project, contrary to the decisions taken jointly by the Government of India and the Government of UP which was reiterated on more than one occasions in the files of the Environment Department.
12. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, UP for commencement of the work and preparation of DPR and techno-feasibility report. No approval was obtained from the departmental Minister for release of the said amount. The government Order was issued in the name of the Government without obtaining the approval of the departmental Minister or the Chief Minister by sending a specific proposal.
13. Contrary to the provisions existing in the State Government which requires that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores.
14. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, presently Minister of Environment, UP for release without approval of DPRs and techno-feasibility report and without consideration of the matter by the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India.
15. Shri Siddiqui appears to have subsequently tampered with the file and to have made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21.5.2002.
16. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. are reported to have pressurised Shri Rajendra Prasad, Under Secretary, Environment Department, U.P. to tamper with the file and to make interpolations in the official records so that his subsequent note in the file matched and was in the line with the interpolations made in the note of the Minister.
17. Shri K.C. Mishra, Secretary, Environment and Forest, Government of India appears to have tampered with the file and made interpolations in government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances.
8. Thereafter as requested by the CBI further time was given by order dated 21.8.2003. In that order we had specifically directed the CBI Officer to interrogate the persons involved and also to verify their assets because it was alleged that an amount of Rs. 17 crores was released without proper sanction.
9. Thereafter a report was submitted on 11.9.2003 with following further conclusions--
15. An amount of Rs. 17 crores was unauthorisedly released by Shri R.K. Sharma, Secretary, Environment, U.P. without the approval of the departmental Minister. (Ref. Para 3.1.E.4 page 64 and para 3.1.E.31, page 81)
16. Contrary to the provisions existing in the State Government which require that in case of every non-recurring expenditure of Rs. 5 crores and above, approval of the Expenditure Finance Committee (EFC) of the State Government is required, no such approval was either sought or obtained before sanctioning the amount of Rs. 17 crores (Ref. Para 3.1.E.11, page 67).
17. An amount of Rs. 20 crores was sanctioned by Shri Naseemuddin Siddiqui, the then Minister of Environment, U.P. for release without approval of DPRs and techno-feasibility reports and without clearance of the Expenditure Finance Committee (EFC) of the State Government and CCEA, Government of India (Ref. Para 3.1.E.39, page 86).
18. Shri Siddiqui subsequently tampered with the file and made interpolations in the Government records with an objective to cover up the fact that he had sanctioned Rs. 20 crores on 21/05/2003. (Ref. Para 3.1.E.40 (1 and 2) page 87).
19. Shri Siddiqui and Dr. V.K. Gupta, the present Secretary, Environment, U.P. pressurized Shri Rajendra, Prasad, Under Secretary, Environment Department, U.P. who also tampered with the file and made interpolations to cover the fact that the Minister had sanctioned Rs. 20 crores. (Ref. Para 3.1.E.37, page 86).
20. Shri K.C. Mishra, Secretary, Environment and Forest Government of India tampered with the file and made interpolations in Government records in order to cover up his omissions of not approving the proposals of his Joint Secretary and Special Secretary for writing to the State Government for a report and to ask them to carry out work only after necessary approvals and clearances. He obscured some portions of the notes dated 21/10/2002 and 08/05/2003 of Dr. Saroj, Additional Director, Ministry of Environment and Forest so as to show that he was not a part of the decision making and had not shown his consent to the proposed project. (Ref. Para 3.1.E.42 page 89).
21. Central Forensic Science Laboratory has given a report that interpolations were made in the files by Shri Naseemuddin Siddiqui, the then Minister, U.P., Shri Rajendra Prasad, Under Secretary, U.P. and Shri K.C. Misra, Secretary, Environment and Forests, Government of India (Ref. Para 3.1.G.21, pages 106-107 and 3.1.E.44 (5-6), page 90).
22. Collection of information/intelligence and discreet verification of assets acquired/held by the persons/officers involved with decision-making process in this case could not be completed. Considering the enormity of task, it is likely to take considerable time. (Ref. Para 3.1.K.1, page 112-113)."
10. On the basis of the said report further time was given to the CBI for verification of the assets of the persons/officers involved and the same report inter alia reveals as under:--
"In addition to the above, enquiry was also made regarding the outflow of Rs. 17 crores, released by the State Government to M/s NPCC for this project, major part of which was paid by M/s NPCC to M/s Ishvakoo (India) Private Limited and M/s Consultant Architect and Planner Services Limited (CAPS).
11. Income Tax Returns of the following persons/officers were collected from different income tax authorities:
(i) Ms. Mayawati, former Chief Minister, Uttar Pradesh.
(ii) Shri Naseemuddin Siddiqui, the then Minister, Uttar Pradesh.
(iii) Shri K.C. Misra, the then Secretary, Minister of Environment and Forest, Government of India, New Delhi.
(iv) Shri D.S. Bagga, the then Chief Secretary, Government of Uttar Pradesh, Lucknow.
(v) Shri P.L. Punia, the then Principal Secretary to the Chief Minister, Uttar Pradesh.
(vi) Shri R.K. Sharma, the then Principal Secretary, Environment, Government of Uttar Pradesh."
12. Apart from what has been stated in the reports with regard to the assets, the learned Additional Solicitor General Mr. Altaf Ahmed, submitted that further inquiry/investigation is necessary by the CBI.
13. Considering the aforesaid report and the serious irregularities/illegalities committed in carrying out the so-called Taj Heritage Corridor Project, we direct:--
(a) the Central Government to hold immediate departmental inquiry against Shri K.C. Mishra, former Secretary, Environment, Union of India;
(b) the State of Uttar Pradesh to hold departmental inquiry against Shri R.K. Sharma, former Principal Environment Secretary, Shri P.L. Punia, former Principal Secretary to Chief Minister, Shri D.S. Bagga, Chief Secretary, Shri V.K. Gupta, former Secretary - Environment; and
(c) NPCC or the competent authority including the Central Government to hold inquiry against Shri S.C. Bali, Managing Director of NPCC;
(d) the State Government as well as the concerned officers of the Central Government are directed to see that departmental inquiry is completed within four months from today. The State of U.P. and Central Government would appoint respective inquiry officers for holding inquiry, within a period of seven days from today;
(e) It would be open to the State Government if called for to pass order for suspension of delinquent officers in accordance with the rules;
(f) For the officers and the persons involved in the matter, CBI is directed to lodge FIR and make further investigation in accordance with law;
(g) CBI shall take appropriate steps for holding investigation against Chief Minister Ms. Mayawati and Nasimuddin Siddiqui, former Minister for Environment, U.P. and other officers involved;
(h) Income Tax Department is also directed to cooperate in further investigation which is required to be carried out by the CBI.
(i) CBI would take into consideration all the relevant Acts i.e. IPC/Prevention of Corruption Act and the Water (Prevention and Control of Pollution) Act, 1974 etc.
(j) CBI to submit self contained note to the Chief Secretary to the Government of Uttar Pradesh as well as to the Cabinet Secretary, Union Government and to the concerned Minister dealing with the NPCC.
14. Stand over for four months for report and compliance._
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Environment – Civil – Goa, Daman and Diu Town and Country Planning Act – Section 9, 15, 33, 35, 37, 44 – Forest - Appellant’s plot does not satisfy the criteria for being a forest land as laid down by the interim report – The interim report categorically rejected satellite imagery and proposheets for identifying a forest – In the third interim report, the appellant’s plot has been shown as a forest – The new criterias cannot be accepted as they were rejected in the earlier report – Appeal allowed 
JUDGMENT
1. These appeals by special leave, are directed against the judgment rendered by Goa Bench of Bombay High Court in a writ application, which was filed by respondent Nos. 1 and 2 (hereinafter referred to as 'the contesting respondents') by way of public interest litigation, whereby the same has been allowed, permissions granted to the appellants for change of land use, construction and felling of trees in relation to Survey No. 69/4 measuring 11275 sq. mtrs. situate in Village Penha De Franca concerning the project undertaken by appellant No. 1 over the said land quashed, and the appellants were directed to remove all development works done thereon. 
2. Survey No. 69/4 measuring 13593 sq. mtrs., by virtue of deed of partition amongst the co-owners of the property, came to the share of Manohar Lal Bhandiye (respondent No. 10) and his wife Shantabai Bhandiye in the month of December, 1965 wherein this property situate in Village Penha De Franca was specifically described as 'Palmar De Sam Tamas De Malim' which means 'Coconut Plantation'. In Goa Gazetteer of the year 1980 it was specifically enumerated that out of the trees standing over the aforesaid plot, only 6 were of 'forestry species'. Out of the aforesaid land, an area of 1050 sq. mtrs. was sold to Gurudwara Committee in the year 1980 which constructed a three-storeyed Gurudwara thereon in the year 1986. In the same year a proposed Regional Plan was prepared by the Chief Town Planner under Section 9 of the Goa, Daman & Diu Town and Country Planning Act, 1974 (hereinafter referred to as 'the Town Planning Act') showing the entire area in which the aforesaid plot was situated as an 'orchard' and not government forest/natural cover and the same was first published in the local newspapers and suggestions and objections invited from members of the public. As no objection from any member of the public, including the contesting respondents, was received, the proposed plan was approved and published in the local newspapers as required under Section 15 of the Town Planning Act. Thereafter, in the year 1990 a proposed Outline Development Plan was prepared by the Chief Town Planner under Section 33 of the Town Planning Act wherein character of the land in question was shown as A1 [Agricultural and Orchard [Natural Reserve) Zone] and A2 (Agricultural and Natural Reserve Zone). The proposed Outline Development Plan was published in the local newspapers and suggestions and objections invited from members of the public as required under Section 35 of the Town Planning Act, but as no objections were received from any member of the public, much less the contesting respondents, to the zoning of the said plot as agriculture, it was duly approved and published in the local newspapers. On 27.9.1991 the Government of Goa in the Department of Forest issued guidelines for identifying forest within the State. In the year 1992, erstwhile owners of the plot in question applied to the Town & Country Planning Board to accord permission for making changes in the status of the land in question from A1 & A2 to 52 (Settlement Zone) under Section 44 of the Town Planning Act which permission was granted by the Chief Town Planner as in spite of the issuance of public notice under Section 35 of the Town Planning Act, none objected to the conversion of land use from agriculture to settlement and the same was published in the local newspapers as required under Section 37 of the Town Planning Act pursuant to which the concerned Deputy Collector granted conversion sanad as required under Section 32(1) of the Goa Land Revenue Code converting the same from agricultural to residential/commercial. 
3. On 4.2.1994 there was an agreement for sale and development of the plot in question between M/s. Sterling Landmarks formed by the aforesaid owners and Shri Costa and Shri D'Souza and thereafter in the year 1995 a partnership firm was constituted by Shri Costa and Shri D'Souza in the name of M/s. Key Holdings (Appellant No. 2). On 29.12.1995 an agreement was entered into between appellant No. 2 and The Tata Housing Development Co. Ltd. (appellant No. 1) for development of land measuring 11275 sq. mtrs. of the said Survey No. 69/4 whereafter on application being filed by the appellants, for according sanction to their building plan, the Town & Country Planning Department, after giving no-objection certificate to the Plan, forwarded the same to the concerned Gram Panchayat which granted licence for construction on 27.3.1996. In the meantime, appellant No. 2 purchased the aforesaid plot measuring 11275 sq. mtrs. (hereinafter referred to as "appellants' plot') from its owners on 13.2.1996. Subsequently, the plan of the Project was revised twice and no objection certificate was granted by the Town & Country Planning Department whereafter the concerned Panchayat granted construction licence for the revised plan which was valid for a period of 3 years on a condition that natural landscape formed by trees as seen from river Mandovi was not to be disturbed. Thereafter, appellant No. 2 applied to the Tree Officer for according permission to fell 51 trees standing on the appellants' plot as required under the Goa. Daman and Diu Preservation of Trees Act, 1984. Upon the said application, the Range Forest Officer, after making thorough inspection, submitted his report disclosing therein that he found 51 trees thereon all of which were immature and soil was laterite which cannot support existence of a forest and recommended for according permission, but the same was rejected by the Tree Officer on the sole ground that the appellants' plot was just opposite the State Secretariat in the vicinity of which there was no building, but later on the Conservator of Forest, Goa, who was the appellate authority, granted permission to fell 32 trees out of 51 standing on the appellants' plot, subject to the condition that the appellants were to plant 89 trees in their place while, as a matter of fact, the appellants planted approximately 720 trees on and around their plot. In December, 1996, appellant No. 1 started construction and developmental activity on the said plot. 
4. Thereafter, it appears, this Court vide order of 12th December, 1996 in a public interest litigation, in the case of T.N. Godavarman Thirumulkpad v. Union of India and Ors., (1997) 2 SCC 267, directed each and every State Government to constitute within one month an Expert Committee to :- 
(i) identify areas which are "forests", irrespective of whether they are so notified, recognised or classified under any law, and irrespective of the ownership of the land of such forest; 
(ii) identify areas which were earlier forests but stand degraded, denuded or cleared; and 
(iii) identify areas covered by plantation trees belonging to the Government and those belonging to private persons. 
Pursuant to the said order the Government of Goa constituted a Committee on 24.1.1997 headed by Shri Sadanand Sawant, members of which were Conservator of Forest and a Scientist besides three Deputy Conservators of Forests. At first the Committee, which was known as Sawant Committee, submitted its interim Report in relation to government forest which was called 'First Interim Report'. Thereafter, Sawant Committee, after laying down the criteria, proceeded to identify private forests by making physical inspection of the areas and visited 28 cases (villages) out of 109 placed before it. One of the 28 villages was Penha De Franca in which the appellants' plot is situate. The Committee identified certain survey numbers of the said village as forest, but survey number of the appellants' plot was not enumerated therein. It also identified degraded, denuded or cleared forest in which also the appellants' plot did not figure. After making verification, the Committee submitted its Report dated 4.7.1997 which is called 'Second Interim Report' wherein it has been enumerated that the Committee, after taking into consideration all relevant factors, including the guidelines issued by the Government of Goa, laid down the following three criteria for the purpose of identifying a forest:- 
1. 75% of the composition of the trees in the forest should be forestry species. 
2. The area should be continuous to government forest and if in isolation the minimum area should be 5 hectares. 
3. The canopy density should not be less than 0.4, i.e. 40%. 
In the said Report the, Committee categorically rejected satellite imagery and toposheets as a correct indicia for identifying forest stating therein that satellite imagery would indicate nature green cover which would include most of the plantations/seasonal crops, such as cashew, coconut, arecanut, etc., which, according to the Committee, could not be considered for the purpose of classifying a forest. It also rejected the Nature Green Cover Maps as they would include all types of vegetation and of all density and class, including cashew crop which could not be fitted into the criteria taken for identification of forests. As appellants' plot did not fulfill any of the three criteria laid down by the Committee for identifying a forest, the same did not figure in the list of forest lands mentioned in the report. 
5. Thereafter a writ application was filed by the contesting respondents before Goa Bench of the Bombay High Court challenging the grant of various permissions in favour of the appellants for change of user of the appellants' plot and carrying out developmental activity thereon. The said writ application was contested by appellant No. 1 on grounds, inter alia, that the appellants' plot was not a forest land. In the said writ application, Conservator of Forest, who himself was a member of Sawant Committee and participated in its deliberations before submitting the Second Interim Report, filed an affidavit stating therein that the appellants' plot was not a forest and accordingly had not been shown as such by the Committee in its Second Interim Report. The Chief Town Planner also filed an affidavit, contesting the prayer made in the writ application stating therein that the area around and adjoining the appellants' plot was developed inasmuch as there were no less than 12 such developed properties. On 11.3,1998, in the aforesaid writ application, the High Court issued Rule, but did not grant any interim relief. By the same order the Court, however, directed Sawant Committee to identify and submit report on the question whether appellants' plot was a forest or not as in its opinion it was not clear whether Sawant Committee, before submitting the Second Interim Report, visited the same. 
6. Pursuant to the aforesaid direction of the High Court, Sawant Committee made physical inspection of the appellants' plot and submitted its report dated 22.4.1996, which may be called Third Interim Report', in which it reported that the appellants' plot was a forest. The criteria adopted by the Committee were (i) Satellite Imagery and Toposheets of 1960; (ii) Slope Analysis Maps prepared in 1988; and (iii) Enumeration of the plants in a 50 metre wide belt adjoining the boundaries of the said plot only on three sides, i.e., the North, East and West, but excluding the South where there was a huge public structure admeasuring 1000 sq. metres. 
7. In the writ application, the appellants relied upon the following reports to show that their plot was not a forest:- 
(i) Report dated 24.9.1997 prepared by AIC Watson in relation to the appellants' plot which was based on a field visit over a period of two weeks and it was stated therein that the soil was laterite, organically poor with low nitrogen" and phosphorous contents which concluded that the said plot was not a forest. 
(ii). Report dated 19.5.1998 submitted by Geo Profiles which, after drawing samples from the appellants' plot and detailed investigation and testing, conciuded that the soil was laterite poor in humus content and the same cannot sustain large trees. 
(iii). Report dated 3.6.1998 submitted by Dr. Ashok Joshi, who was an Environmental Scientist, which Report was prepared by him after four days' field visit of appellants' plot based on a soil test report of the Directorate of Agriculture, Government of Goa. The said Report concluded that the canopy density of the plot was only 5%, i.e., there was only one tree per 200 sq. mtrs., only 6 of the 51 trees were of forestry species and that the soil comprised of laterite boulders, low in humus content which soil cannot sustain a forest. 
(iv). Report dated 4.6.1998 submitted by National Remote Sensing Agency which disclosed that the appellants' plot was surrounded by agricultural land and did not fall within a reserve forest. 
8. At the time of arguments before the High Court, it was contended on behalf of the appellants that no reliance should be placed upon the Third interim Report of Sawant Committee as the same jettisoned the criteria laid down by it in the Second Interim Report for identifying a forest and adopted criteria which had either been rejected by it earlier or wholly arbitrary and erroneous. 
9. The High Court, after hearing the parties, accepted the Third interim Report of Sawant Committee, refused to place reliance upon the aforesaid reports filed on behalf of the appellants and allowed the writ application, as stated above. Hence Civil Appeal No. 6336 of 1998 by the developer and the owner on grant of special leave to appeal. Civil Appeal Nos. 6337 and 6338 of 1998 have been filed by other persons who claim to have invested monies for buying residential accommodation in the development scheme undertaken by the developer, The Tata Housing Development Co. Ltd., in which also leave to appeal was granted. 
10. Shri Ashok H. Desai, learned Senior Advocate appearing in support of the appeal filed by the developer and the owner, submitted that the High Court was not justified in placing reliance upon the Third Interim Report of Sawant Committee according to which the appellants' plot was a forest as the said Report jettisoned the criteria adopted by it while submitting its Second Interim Report for identifying a forest and instead adopted the criteria which had either been rejected by it earlier or were wholly arbitrary and erroneous. Dr. A.M. Singhvi, learned Senior Advocate appearing in support of the other two appeals, submitted that in any view of the matter the appellants of these appeals having invested huge sums of money for purchasing the flats, their interest should not be jeopardised. Ms. Indira Jaisingh, learned Senior Advocate appearing on behalf of the contesting respondents, on the other hand, submitted that the High Court was quite justified in accepting the Third Interim Report of Sawant Committee. 
11. Thus question which falls for consideration of this Court is whether the High Court was justified in accepting the Third Interim Report of Sawant Committee and allowing the writ application on the basis thereof. For deciding this question, it would be necessary to refer to the Second interim Report of Sawant Committee in which it has laid down three criteria for classifying any land as "forest". Relevant portions of the said Report run thus: 
"After the formation of the committee, it was first decided to get the Forest cover through NRSA, Hyderabad but seeing the time involved and nature of interpretation, it was decided to carry out the exercise through physical verification by the departmental staff only. Nature of interpretation means the satellite data gives the natural green cover which includes most of the plantation/seasonal crops such as cashew, coconut, arecanut etc. For the purpose of classifying "Forest" such growth can not be considered. The Committee has taken the stand that for considering any area as forest:- 
i) 75% of its composition should be forestry species. 
ii) The area should be in contiguous to Govt. Forest and if in isolation the minimum area should be 5 hectare. 
iii) The canopy density should not be less than 0.4. 
The above criteria which was in existence with Forest Department, Govt. of Goa has been approved by the Govt. of Goa." 
"Based on the satellite imageries, toposheets, the areas outside the Govt. Forests have been marked on the map and the Forest officials have done the physical verification of such areas applying the above criteria. 
"The Committee has procured the maps of 1978 from the Town and Country Planning Department which has been prepared based on the aerial photographs of 1960 and toposheets of 1960. In these maps Natural Green Cover has been shown but again it doss not either speak about the density or the species composition.......This Natural Green Cover (Pvt.) outside the Govt. Forests being very high compared to the figure likely to be arrived at by the committee finally under the classification of Private Forests, it is obvious as these private green cover includes all types of vegetation and of all density class including cashew crop which may not be fitted into the criteria taken for identification of private forests." 
12. From a bars perusal of the aforesaid passages from the Second Interim Report of Sawant Committee it would appear that the Committee had categorically laid down three criteria for identifying a land to be forest and it had rejected Satellite Imagery and Toposheets of 1960 and Nature Green Cover maps as the relevant criterions for classifying any land to be a forest. In the Third Interim Report of Sawant Committee in which it was reported that the appellants' plot was a forest, curiously enough, the three criteria referred to above, which were earlier followed by the Committee for holding a land to be a forest land, ware abandoned. Instead, the Third Interim Report laid down principally the following criteria:- 
(i) Satellite Imagery and Toposheets of 1960; 
(ii) Report of the Sub-Committee for maintaining Nature Reserve green belt around cities particularly with reference to the map prepared for nature reserve on hill slopes; 
(iii) Enumeration of the plants in a 50 metre wide belt adjoining the boundaries of the appellant's plot on three sides, i.e., the North, East and West, but excluding the South side which had a huge public structure admeasuring 1000 sq. metres. 
13. From a bare perusal of the Third Interim Report, it would appear that the three criteria laid down in the Second Interim Report of the Sawant Committee have been given a complete go bye and in relation to the appellants' plot altogether different criteria have been adopted. The course adopted by the Committee in taking into consideration different criteria while examining individual case of the appellants' plot was wholly unwarranted, especially when the Committee in its Report has not assigned any reason for making the deviation. 
14. The appellants' plot does not satisfy any of the three criteria laid down by the Committee in its Second Interim Report. From various reports referred to above, it would appear that out of 51 trees on the appellants' plot only 6 were of forestry species which is only 12% of the total number of trees standing thereon and as per the criterion laid down by the Committee for holding a land to be a forest at least 75% of the trees should be of forestry species. The second criterion that the land should be contiguous to government forest is also not fulfilled as the appellants' plot is not contiguous to government forest but in isolation and for an isolated plot to be classified as a forest the minimum area required is five hectares, which is also not fulfilled as, indisputably, area of the appellants' plot is 11275 sq. mtrs. which is just above one hectare. The third criterion that the canopy density should not be less than 0.4% i.e., 40% is also not met by the appellants' plot as here the same is only 5% which is far less than 40%, the minimum required for classifying a land to be forest. 
15. In its Second Interim Report Sawant Committee categorically rejected satellite imagery and toposheets as one of the criterions for identifying a forest as the same would at best show natural green cover which, according to the Committee, would include plantations, seasonal crops, etc. and the same cannot be a relevant consideration for classifying a forest, as such the Committee in its report relating to the appellants' plot was not justified in taking the same into consideration. Likewise, in its Second Interim Report, the Committee had rejected nature reserve green belt map as a relevant consideration for holding a land to be forest on the ground that the same would show all types of vegetation including cashew crops etc., as such in the Third interim Report the Committee was not justified in placing reliance upon the Report of the Sub-Committee for maintaining Nature Reserve around the city. So far as the third criterion that weighed with the Committee is concerned, it may be stated that enumeration of the plants in a 50 metre belt adjoining the appellants' plot on three sides was irrelevant, especially when the Committee did not find that 75% of the plants, in the 50 meter wide belt adjoining the boundaries of the appellants' land, were of forestry species. 
16. Further, Sawant Committee in the Report in question came to the conclusion that the soil of the appellants' plot was rich in humus content only by looking at the same. It may be stated, as would appear from the various Reports referred to above, filed on behalf of the appellants before the High Court, that composition of soil can only be determined after its sample is drawn and tested which, in the instant case, was tested in the Government approved laboratory before submission of the reports referred to above and the same cannot be ascertained by merely looking at the soil of the plot through naked eyes. Apart from this, Sawant Committee was not justified in classifying the appellants' plot to be a forest merely on the basis of presence of roots of trees on the walls of the pits thereon ipso facto which cannot be a relevant consideration as it would not show that the roots were of trees of forestry species, especially in view of the fact that out of 51 trees only six trees were found to be of forestry species and if the roots of those six were found on the walls of the foundation pits, the same could not have been taken into consideration for identifying the appellants' plot to be forest as out of 51 trees only 12% of trees wore found to be of forestry species which is far less than 75%, which was one of the criteria laid down by the Committee in its Second interim Report for classifying a forest. 
17. At this juncture, it may be relevant to point out that Sawant Committee submitted its final Report dated 8.12.1999 wherein on the basis of the findings in its Third Interim Report alone the appellants' plot has been shown as a forest. In the final Report, Sawant Committee has reiterated all the three criteria referred to above for treating any land to be a forest land. 
18. This being the position, we are of the view that the Third Interim Report of Sawant Committee, having been based upon the criteria which were rejected by it in its previous report, cannot be accepted as there was no ground for making a departure therefrom while submitting the Report in relation to the appellants' plot. The Committee was not justified in holding the appellants' plot to be a forest land on the basis of altogether different criteria for which there is no reasonable nexus, especially when none of the three criteria laid down in the Second Interim Report has been adhered to. Thus the High Court was not justified in accepting the Third Interim Report of Sawant Committee and concluding on the basis thereof that the appellants' plot was a forest. 
19. In the result. Civil Appeal No. 6336 of 1998 is allowed, the impugned judgment rendered by the High Court is set aside and the writ application is dismissed. In view of the aforesaid decision, Civil Appeal Nos. 6337 and 6338 of 1998 are dismissed, the same having been rendered infructuous. In the facts and circumstances of the case, parties are directed to bear their own costs. 
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Orissa State (Prevention and Control of Pollution) Board Vs. Orient Paper Mills and Anr. Decided On: 10.03.2003
Hon'ble Judges: 
Brijesh Kumar and Ar. Lakshmanan, JJ.

This is an appeal preferred by the Orissa State (Prevention and Control of Pollution) Board (for short, "Board"), against the judgment of the Orissa High Court passed in Criminal Revision, upholding the order passed by the Addl. Sessions Judge Rourkela, quashing the charges framed against the respondent under Section 37(1) of the Air (Prevention and Control of Pollution) Act, 1981 (for short "the Act").

According to the prosecution, the respondent Orient Paper Mills Brajraj Nagar, Dist., Sambalpur, engaged in manufacturing of Paper and Paper Board Caustic Soda and Chlorine etc. is state in an area which falls within the air Pollution Control Area, as per Gazetteer Notifications. The consent was granted to the respondent by the Board, on 7.3.88 which was valid up to 31.3.89, and it was renewed up to 31.3.91. It was found that the respondent was emitting the air pollutants in excess of tolerance limit prescribed in respect of SPM (suspended particulate matter). According to the Board the respondent failed to comply with the consent condition thereby committed an offence punishable under Section 37(1) of Air Prevention and Control Pollution) Act, 1981. Hence a compliant was filed in the court of SDJM Rourkela by the Board against the Respondents. 

The SDJM on 7.10.95 framed charges against the respondents under Section 37(1) of the Act for having not followed the provisions contained in Sections 21 and 22 of the Act. The respondent, feeling aggrieved, filed a Criminal Revision before the Sessions Court for setting aside the order framing the charge, on the ground that there was no evidence to show that the area in which the industry-respondent is located is in area declared in accordance with law viz. Section 19 of the Act as Air Pollution Control Area. The relevant part of Section 19 reads as follows:

"19. Power to declare air pollution control areas - (1) The State Government may, after consultation with the State Board, by notification in the Official Gazette, declare in such manner as may be prescribed any area or areas within the State as air pollution control area or areas for the purposes of this Act. 
The respondent took the plea that in absence of rules prescribing the manner for declaration of an area as Air Pollution Control Area, the State Government illegally notified the area as such.

Sessions Judge set aside the order passed by the Magistrate and allowed the revision, taking the view that the State Government could notify an area as Air Pollution Control Area only in the manner prescribed under the Rules. In absence of rules it could not be done. Therefore there was no prima facie case against the Respondent for violation of Section 21 and 22 of the Act. The order passed by the Addl. Sessions Judge has been upheld by the High Court with an observation that there was no illegality or irregularity in the order.

As such the present appeal was brought before the S.C. The S.C. observed that under Section 19 the State Government is empowered to declare any area within the State as an Air Pollution Control Area by notification in the official gazette. It may however be after consultation with the Board and in the manner as may be prescribed. According to the respondent the State government has not prescribed any manner in which the Air Pollution Control Area is to be declared as such by Notification in the Official Gazette. The plea of the appellant however is that Notifications have been issued by the State Government in due exercise of its powers vested under Section 19 of the Act and published in the Official Gazette from time to time, which do comply with Section 19 of the Act.

The S.C. hear observed that, “Section 19 says,….such manner as may be prescribed” and “not in the manner prescribed” or “…in the prescribed manner”. Thus in case manner is not prescribed under the Rules, there is no obligation or requirement to follow any, except whatever the provision itself provides viz. Section 19 in the instant case which is also complete in itself even without any manner being prescribed. It would thus not be correct to say that simply because the rules have not been framed prescribing the manner it would render the Act inoperative. The area was notified as air pollution control area by the State Government as authorized and provided by virtue of the powers conferred under Section 19 of the Act. The declaration is provided to be made by means of a notification published in the official gazette. No other manner is prescribed nor exists. The relevant notifications issued by the government cannot be said to be contrary to any rules in existence as framed by the Government. The respondent had knowledge of the notification and had also applied for consent of the Board which was granted to the respondent. The whole working and functioning of the Act which is meant for controlling the air pollution cannot be withheld and rendered nugatory only for the reason of absence of the rules prescribing the manner declaring an air pollution control area which otherwise is provided to be notified by publication in an official gazette which has been done in this case.

Accordingly the court allowed the appeal and set aside the order passed by the learned Additional Session Judge in revision and the order of the High Court affirming the same 
IN THE HIGH COURT OF ANDHRA PRADESH AT HYDERABAD 
Samir Mathur Vs. State of A.P. and Ors: Decided On: 03.02.2003
Hon'ble Judges: 
V.V.S. Rao, J.
An interesting question as to the power of the Chief Wild Life Warden to seize wild life trophies declared by a person arises for consideration in this writ petition.

The petitioner herein filed a declaration as required under Section 40 of the Wild Life (Protection) Act, 1972 (for short, the Act), and Rule 34 of Wild Life (Protection) (Andhra Pradesh) Rules, 1974 (for short, the Rules) stating that his father late R.R. Mathur, IAS acquired tiger skin in early 1960's and same came into possession of the petitioner. There after respondents 2 and 3 came to petitioner's house on 4.9.1993 and confiscated the tiger skin in a box. Therefore, the writ petition is filed contending that the search and seizure is illegal since the procedure required for confiscating required under Section 40(1) of the Act and Rule 35 of the Rules has not been complied with.
In the counter-affidavit filed by the Deputy Conservator of Forests, Wild Life Investigation, it was contended that there was long delay on the part of the petitioner in filing declaration under the Act and the Rules and the authorities entertained a doubt as to genuineness of the tiger's skin and therefore the same was seized.

The court after looking into the Act and Rules observed that, ‘After declaration the authorized officer has to give notice to the declarant as to the date and time on which the officer shall enter upon the premises. After giving such notice, the Warden or authorised officer has to conduct enquiry and come to a conclusion as to whether such trophy is kept illegal. The court in the present case however found that no such notice has been given to the petitioner in the present case. Therefore, the seizure is illegal and cannot be sustained. 
IN THE HIGH COURT OF RAJASTHAN (JAIPUR BENCH)
Vijay Singh Punia Vs. Raj. State Board for the Prevention and Control of Water Pollution and Ors. Decided On: 07.03.2003

Hon'ble Judges: 
Anil Dev Singh, C.J. and M.R. Calla, J.

This writ petition filled by way of a Public Interest Litigation seeking writ, order or direction against Rajasthan Pollution Control Board to take immediate steps against unauthorized factories and restrain them from discharging toxic wastes and effluents into the canal and land and secondly to direct the concerned authority to check the raising of unauthorized construction of factories without compliance of the statutory provisions of Section 25 of the Act of 1975 and impose penalties on the factories found violating statutory provisions.
The petitioner is aggrieved by the inaction of the respondents, since they allegedly failed to implement the provisions of the Water (Prevention and Control of Pollution) Act, 1974 (for short, "the Act") and to check the construction and growth of the unauthorized factories, responsible for discharging toxic wastes and effluents into the canal and on land.

It is pointed out in the petition that several unauthorised industries/factories carrying on business of dyeing and printing of cloth have been set up. According to the petitioner, the effluents produced by these industries are reaching the dam through canal and are causing serious health hazards and irreparable injury to the environment, man and animals etc. 

Pursuant to the notice issued in the writ petition, the Rajasthan State Board for the Prevention and Control of Pollution in its reply stated to the effect that it is tackling enormous task of controlling discharge from all-over Rajasthan. It is also asserted that due to untiring efforts of the Board a Common Effluent Treatment Plant (for short, "CETP") was constructed, in Pali which was to take care of treatment of ten million gallons of effluent from various textile units of Pali which according to Board was the most problematic area. In so far as the problem of discharge of effluent in the canal, by the printing units, is concerned, the Board alludes to the fact that a survey was conducted by the Board which revealed that around 240 dyeing and printing units are working in Sanganer and that none of the industries in Sanganer, has installed an effluent treatment plant. 

After reply of the respondent the Court, on 20.9.95, passed an order, directing respondents to issue suitable orders to the industries, to obtain permission from the Pollution Control Board, within 45 days from the passing of the said order and in case, the factories set up failed to produce the required permission before the respondents, they should restrain the factories from operating. 

After the aforesaid direction, the Sanganer Kapda Rangai & Chhapai Association (for short, "the Association"), felt threatened and filed its reply where it submitted that the entire dyeing and printing units are home industries, which were established hundreds of years back. These industries are providing jobs to lakhs of people, who were not having any source of income, except from these small units. In their reply they denied the fact that the units were discharging any effluent from its premises into any stream, sewer, well or on land. 

However, In compliance with the order of the Court the respondent filed an affidavit stating the action taken by it in pursuant thereof. Where by it stated that it has identified 86 units operating without the consent of the Pollution Control Board to whom they have issued notices under Section 25 of the Act directing to forthwith apply for consent applications. On receiving the applications, the board rejected the application of 42 units situated in the polluted area on the ground that none of the units had pollution control plant, for treating the effluents. 
On action being taken by the Pollution Control Board, "the Association" filed an affidavit claiming that a meeting was held between the representatives of the Pollution Control Board and members of the Association, with regard to the problem of pollution whereby it was accepted by the Pollution Control Board that due to inadequacies of spaces and cost-factor in setting up individual effluent treatment plants, the only workable and realistic solution was setting up by Rajasthan State Industrial Development and Investment Corporation (RIICO), or by other State agencies, of a central effluent treatment plant (CETP). Pursuant to the meeting a representation was made by the association to the Minister for Industries and Deputy Chief Minister, Rajasthan wherein it was requested that developmental work be undertaken in industrial area for ensuring all-round improved environment. The demand for CETP was also reiterated in the same. Afterwards a meeting was held amongst the members of the Association, Minister for Industries, Deputy Chief Minister and the Chairman of the Pollution Control Board. The Chairman, Pollution Control Board, suggested that a survey be conducted, by NEERI, to study the level of pollution in the area and that an environmental policy be also formulated, for future. Accordingly a survey was conducted by NEERI. Depending on this survey a report was prepared in which it was suggested a Pukka drain be built and a CETP be constructed by the State Government. Besides, it was suggested that the units be allotted plots in a separate zone, after the same is developed by the RIICO. The report also made recommendations to the effect that concrete steps be taken in developing dyeing and printing industry, which had contributed substantially to the economy of Jaipur. 

In the aforesaid affidavit, it is also pointed out that RIICO had announced setting up of an exclusive dyeing and printing sector, in its industrial estate in Shikarpur (Sanganer) and setting up of a CETP in the same industrial estate. The members of the Association were willing to shift to the new industrial area being set up by the RIICO and make payment at par with the dyers and printers of Pali, for setting up the CETP. It is also stated in the affidavit that it is the responsibility of RIICO to provide combined effluent treatment in its industrial areas but that nothing worthwhile has happened.

Having set out the stands, taken by the appellant, Pollution Control Board; and the Association, the court considered that ‘there is no doubt left in our minds that effluents are being discharged by the dyeing and printing units, which are polluting the water sources, used for agriculture and drinking purposes. Neither the Association, nor the RIICO has taken any concrete steps, to prevent pollution. The action taken by the Board pursuant to the court order has not improved the situation, at all. It is also true that the Association had been representing for development of an industrial area, for allotment of land and for setting up of a common effluent treatment plant, but, nothing worthwhile has happened. That the pollution, caused by the aforesaid industrial units, is certainly affecting the quality of drinking water and the vegetables, produced by the farmers, using the water of the canal for irrigation purposes. The vegetables so produced are consumed by human beings resulting into a number of health hazards As such while the industry is contributing to the economy of the State, at the same time, it is destroying the environment.

The court also made an observation that it is the fundamental right of the citizens to have pollution-free environment. Though, Article 19(1)(g) of the Constitution of India, ensures right of freedom to trade and commerce, at the same time, this freedom is not an absolute one and is subject to reasonable restrictions. Any trade, or business, which is destructive of the health of the citizens, cannot be allowed to be carried on, under the banner of fundamental right. 

The Court pointed out six wholesome principles that can be culled out from Articles 21; 48-A; and 51-A (g) of the Constitution and various judicial pronouncements :- 
(1) All human beings have the fundamental right to unpolluted environment, pollution-free water and air. 
(2) That State is obligated to preserve and protect the environment. 
(3) It is mandatory for the State and its agencies, to conceive, anticipate, prevent and attack the causes of environmental degradations. 
(4) The industry cannot be permitted to continue, as a matter of right, in case it creates pollution. 
(5) The polluter must meet the cost of repairing environment and ecology and pay reparation to those, who have suffered be caused of the pollution, caused by him. 
(6) Considerations of economy cannot prevail over concerns for environment and ecology. 
Keeping in view aforesaid legal position the court directed as below :- 
(1) RIICO shall develop an industrial area for dyeing and printing industry, within a period of eight months. Location of the area shall be identified and plans finalized within two months. 
(2) The owners and proprietors of the present industrial outfits shall be given plots in the industrial area, for which, they shall pay the price, as determined by RIICO, at no-profit no-loss basis. 
(3) Each of the printing and/or dyeing units shall pay the pollution-fine as prescribed by the court. 
(4) Each of the units, within one month, shall deposit minimum pollution-fine of Rs. 20,000/- with RIICO. The balance amount, depending upon the turnover, shall be paid to RIICO, within two months. In case, pollution fine is not paid within time, the defaulting unit shall be sealed by the respondents. 
IN THE SUPREME COURT OF INDIA
M.C. Mehta Vs. Union of India (UOI) and Ors. Decided on 02.04.2003
AND
In Re: Ashok Chhabra & Co. by its Sole Proprietor Ashok Chhabra:
Hon'ble Judges: 
Y.K. Sabharwal and H.K. Sema, JJ.
A contempt petition against the respondent Ashok Kumar Chhabra arised in pursuant to the show cause notice of contempt issued by S.C. for willful violation of various orders passed by this Court. 

The respondent was running hot mix plant industry located at village Rangpuri, New Delhi.The hot mix plant was the subject matter of consideration by an Expert Committee of Central Pollution Control Boad (CPCB) to determine the pollution and hazardous aspects of this industry. On 13th March, 1996 the Court directed the CPCB to issue notice to the hot mix plants located in Delhi as to why they be not relocated.

The Board issued notices to the Hot Mix Plants and after considering the replies/objections filed by them, the Expert Committee of the Board arrived at the following conclusion:

"The process emissions from Hot Mix Plants contain particulate matter most of which are proven carcinogens. Therefore, the Expert Committee of CPCB has categorized Hot Mix Plants as hazardous industry ('Ha' category). As per Master Plan 2001, all hazardous/noxious industries should be shifted out of the U.T. Delhi."

Basing on the aforesaid report, S.C directed the 43 hot mix plants to stop functioning and operating in the city of Delhi and to relocate/shift themselves to any other industrial estate.

However, despite the order of closing down, and allotment of the alternative site, respondent continued operating his unit at Delhi culminating in the order dated 16th May, 1997 passed by the Chairman, Delhi Pollution Control Committee (DPCC), under Section 31(A) of Air (Prevention and Control of Pollution) Act, 1981 saying that the respondent shall stop functioning and operating the hot mix plant in the city of Delhi with immediate effect and sealed the plant. The respondent challenged the order before the Appellate Authority, Ministry of Environment and Forests under Section 31 of the Air Act. Dismissing the same the Appellate Authority observed that “the Appellant has committed a violation of Section 21 of the Air (Prevention & Control of Pollution) Act, 1981 as it is mandatory to obtain consent under the Air Act. The Appellant had failed to comply with the directions of the DPCC”. As such it directed the unit to stop all its operation in the National Capital Region of Delhi. 

Aggrieved by the said order, the respondent preferred a Writ Petition before the High Court of Delhi. which passed an interim order staying the sealing order while making it clear that this in no way would affect the order of closure. Meanwhile, during the pendency of the writ in H.C. the respondent continued to operate his plant. When the same was brought to the notice of S.C., it passed an order directing that the said Hot Plant must be closed down, if operating and appropriate steps must be taken by the Delhi Pollution Control Board with necessary help from the Delhi Police. 

However ,in spite of various orders passed by this Court and orders passed by the competent authority, the respondent continued operating his unit. 

As such S.C. issued contempt notice dated 25th November, 1999 to the respondent. The Respondent in his reply took the contention that he is operating the plant in pursuant to the orders of the Hon’ble High Court passed from time to time .On referring to the various orders passed by the H.C. the same was rejected by the S.C on referring the order passed by H.C. and came to the conclusion that, The respondent-contemner, in his own admission , has continued the functioning of the plant which is treated to be as hazardous and noxious industry in total disregard and consistent defiance of the orders passed by this Court which impunity and held that Ashok Kumar Chhabra is guilty of contempt of court.
 

IN THE HIGH COURT OF GAUHATI
WP(C) PIL No. 34 of 2001
Decided On: 26.05.2003
Appellants: Pu. C. Thangmura
Vs.
Respondent: Pu. F. Vanlalthlana
Hon'ble Judges: 
P.P. Naolekar, C.J. and I.A. Ansari, J.
Counsels: 
For Appellant/Petitioner/Plaintiff: H. Roy, N. Sinha, U. Goswami and D. Bhattacharjee, Advs.
For Respondents/Defendant: K.N. Choudhury, D.K. Das, M.B. Sarma and A. Baruah, Advs.
Subject: Environment
Catch Words: 
Act, Allegation, Animal, Appropriate, Assembly, Assured, Authority, Certified Copy, Commission, Commission of Offence, Conduct, Copy, Date, Date Of, Demand, Direction, Duty, Enquiry, Enquiry Officer, Government, Legislative Assembly, Letter, Mark, Month, Newspaper, Offence, Office, Officer, Order, Period, Permission, Petition, Prima Facie, Principal, Public, Receipt, Report, Secretary, Servant, State, State Government, Statement, Vehicle, Wild Life
Acts/Rules/Orders: 
Wild Life (Protection) Act; Wild Life (Protection) Rules
JUDGMENT
P.P. Naolekar, C.J. 
1. This PIL has been filed making allegations as contained in paragraphs 5, 6 and 7, they are reproduced below -
"5. That the petitioner states that one Pu. Hranghleikapa of Samphai in the State of Mizoram donated a barking deer on 11.6.2000 which he found in the forest at Samphai to Pu K Vanlaluana, Minister of State, Government of Mizoram for handing over the same to the Government run Mini Zoo at Aizawl. Then the said Minister by his Government Gypsy vehicle No. MZ-01-2082 carried the deer to Aizawl. While transporting the said wild animal, the said Sri K. Vanlaluava did not obtained any permission from the Chief Wild Life Warden or any authorized Office of the State Government as contemplated under Section 48(A) of the Wild Life (Protection) Act, 1972. Later on, it was found that the servants of the said K. Vanlaluava prepared the meat of the animal for the purpose of the dinner hosted by K. Vanlalauva in honour of the Hon'ble Chief Minister of the State.
6. That the aforesaid facts were reported in the local newspapers in Mizoram and on the demand of animal lovers of the State, the Government of Mizoram, through the Chief Secretary directed Sri S. S. Patnaik, the Principal Chief Conservator of Forests-cum-Secretary, Environment and Forests to conduct the enquiry into the matter either by himself or through the DFO (Wildlife), Aizawl. That the Divisional Forest Office (Wildlife), Aizawl made necessary enquiry into the matter and submitted his report before the Principal Chief Conservator of Forests on 4.7.2000. On the basis of the said report, the Principal Chief Conservator of Forests-cum-Secretary, Environment and Forests by his letter under memo No. UOPB/1/98/CON/PCCF, dated 7.7.2000 intimated the Chief Secretary that the Barking Deer which was killed by the Minister of State falls under Schedule-3 of the Wild Life (Protection) Act, 1972 and he has committed an offence under Section 39(3)(A) and Section 48(A) of the Wild Life (Protection) Act, 1972.
A copy of the report dated 7.7.2000 along with the statement of Pu. K. Vanlalauva made before the Enquiry Officer are annexed herewith and marked as Annexures-1 and 2 respectively.
7. That your petitioner states that after the receipt of the enquiry report, the government assured the Public as well as the Legislative Assembly that appropriate action will be initiated soon against Pu. K. Vanlalauva for his commission of offence under Wild Life (Protection) Act, 1972. But surprisingly enough, in the very first week of August, 2001, the Chief Minister has directed the Chief Secretary not to pursue the matter and not initiate any action under the Wild Life (Protection) Act against his aforesaid colleague. Being encouraged by such direction, the said colleague of Chief Minister and his other colleagues have started visiting different forests and has responded to indiscriminate killings of rare wild animals such as Barking Deer, Wild Boar etc."
2. The report of the enquiry conducted by Sri S.S. Patnaik, the Chief Conservator of Forests-cum-Secretary, Environment and Forests, Government of Mizoram, has also been filed along with the petition. From the allegations made in the petition and the enquiry report submitted thereof, it prima facie appears that some offence have been committed under the Wild Life (Protection) Act and the Rules framed thereunder and the Chief Secretary to the Government of Mizoram is duty bound to follow the law and cannot refuse to perform his duties under the guidance and directions of any authority.
3. Under the facts and circumstances, we direct the Chief Secretary to the Government of Mizoram to take appropriate steps in the matter in accordance with law within a period of one month from the date of placement of a certified copy of this order before him.
4. The petition stands disposed of. 
IN THE HIGH COURT OF JAMMU AND KASHMIR AT JAMMU 
OWP No. 89/2001 
Estate Officer, (Divisional Forest Officer) Jammu Forest Division and Ors. Vs. Mst. Jitto Devi Wd/O Late Sh. Rikhi Ram and Anr.Decided On: 06.02.2003 
Hon'ble Judges: 
S.K. Gupta, J. 
Acts/Rules/Orders: 
Jammu and Kashmir Forest Act, 1987 - Section 48A; Jammu and Kashmir Special Tribunal Act, 1988 
Jurisdiction of Tribunal to hear the appeal arising under Section 48-A of the Jammu and Kashmir Forest Act 1987. 
The present writ petition filled before the H.C. of Jammu And Kashmir At Jammu against the decision of Jammu and Kashmir Special Tribunal, Jammu.This case was called upon to decide which Authority has the jurisdiction to hear the appeal arising under Section 48-A of the Jammu And Kashmir Forest Act, 1987? Is it the tribunal or the chief conservation of Forests? 
An eviction order pertaining to the Forest Land located at village Birpur Tehsil samba was passed by the Divisional Forest Office, Jammu against Mst Jitto Devi. An appeal was preferred before the J&K Special Tribunal to impugn the correctness of the order of the Estate Officer. A plea based on SRO-777 of 1972 was raised before the Appellate Court (J&K Special Tribunal, Jammu) that it is only the Chief Conservator of Forests authorized to hear the appeal under Section 48-A of the forest Act and tribunal has no jurisdiction. The Appellate Court concluded that the appeal is maintainable before the Tribunal which became the subject matter of challenge in this writ petition. 
Counsel appearing for the petitioners, submitted that tribunal had only the power to hear the appeals, revisions and review petitions which were maintainable before the Government or a Minister prior to coming the J&K Special Tribunal Act 1988. His further submission is that an appeal arising under Section 48-A of the Forest Act would neither lie before the Government nor the Minister after the issuance of notification SRO-777 of 1972. It was only the Chief Conservator of Forests authorized to hear the appeal under Section 48-A of the Forest Act and as such tribunal had no jurisdiction to entertain and hear appeal in such cases 
The main plank of the petitioners' argument is that power to hear the appeals arising out of an order passed under Section 48-A of the Forest Act vested only with the Chief Conservator of Forests and not with the Government or a Minister, obviously based on SRO 777 of 1972 dated 01/11/1972. Prior to the enforcement of the J&K Special Tribunal Act 1988, such appeals were not maintainable before the Tribunal. That tribunal has not interpreted the provisions of Section 3 of the J&K Special Tribunal Act 1988 in its right perspective. 
A plain reading of the Section 48-A (3) of the Forest Act  makes it abundantly clear that the appeal against the order of Forest Officer would lie before the Government or to such an officer as may be authorized in this behalf, by an aggrieved person. However, with the issuance of SRO-777 dated 01/11/1972, the Government authorized the Chief Conservator of Forest in the Department and vested him with power by Sub-section (3) of Section 48-A of the J&K Forest Act Subsequently, Jammu & Kashmir Special Tribunal Act, 1988 was enforced and the powers to hear the appeals, revisions & review petitions under any law made by the Legislature, that lie with the Government or the Minister, would be preferred and heard before the Tribunal. 
Court hear observed  that Section 3 of the J&K Special Tribunal starts with non obstante clause. A clause beginning with 'Notwithstanding anything contained in any law made by the State Legislature,' is something appended to a section in the beginning, with a view to give the enacting part of this section in case of conflict an overriding effect over the provision or Act mentioned in the non-obstante clause. It is equivalent to saying that in spite of the provision or Act mentioned in the non-obstante clause, the enactment following it will have its full operation or that the provisions embraced in the non-obstante clause will not be an impediment for the operation of the enactment. The proper approach would be that the non-obstante clause is to be understood as operating to set aside as no longer valid anything contained in relevant existing laws which is inconsistent with the new enactment. Thus paying attention to what has been stated in Section 3 of the J&K Special Tribunal Act, it is clearly deducible that the power exercised by the Government or the Minister with regard to hearing of appeals, revisions and review petitions hither-to is vested with the Tribunal. This makes it clearly manifest that the Chief Conservator of Forests is a functionary/agent of the Government, exercised power of appeal on behalf of the Government or a Minister based on notification SRO-777 of 1972. When the powers of the Government or a Minister with regard to the appeal, revision or review have been taken away with the coming into force the J&K Special Tribunal Act, 1988, such powers no longer remain with its functionaries and to act on their behalf. 
The inevitable conclusion, therefore, reached is that appeal arising out of order passed under Section 48-A of the J&K Forest Act, 1987 would lie before the Tribunal under the J&K Special Tribunal Act, 1988 and is accordingly dismissed. 
IN THE SUPREME COURT OF INDIA 
Criminal Appeal Nos. 151-158 of 1996 
State of M.P. Vs. Kedia Leather & Liquor Ltd. and Ors. Decided On: 19.08.2003 
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Acts/Rules/Orders: 
Water (Prevention and Control of Pollution) Act, 1974 - Sections 30, 32 and 33; Air (Prevention and Control of Pollution) Act, 1981 - Sections 18, 20 and 22A; Criminal Procedure Code (CPC), 1973 - Sections 133, 144 and 397; Constitution of India - Article 21 
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Case Note: 


Environment – Water (Prevention and Control of Pollution) Act, 1974 – Section 30, 32, 33 – Air (Prevention and Control of Pollution) Act – Section 18, 20, 22A – Criminal Procedure Code – Section 133, 144 – Sub-divisional magistrate served orders directing respondents who owned industrial units to close their industries on the ground that serious pollution was created by discharge of effluent from respective factories thereby causing a public nuisance – To bring in application of Section 133 there must be immediate danger to the property and consequential nuisance to the public – Two statutes relate to prevention and control of pollution and also provides for penal consequences in case of breach of statutory provisions – Provisions of the section are in the nature of preventive measures – Provisions of the two legislature appear to be mutually exclusive and question of repeal of Section 133 does not arise 
JUDGMENT 
Arijit Pasayat, J. 
1. View expressed by High Court of Madhya Pradesh, Jabalpur Bench at Indore holding that after introduction of Water (Prevention and Control of Pollution) Act, 1974 (hereinafter referred to as the 'Water Act') and the Air (Prevention and Control of Pollution) Act, 1981 (hereinafter referred to as the 'Air Act'), there was implied repeal of Section 133 of the Code of Criminal Procedure, 1973 (in short the 'Code', is questioned in these appeals. 
2. Factual background needs to be noted in brief as legal issues of pristine nature are involved. The Sub-Divisional Magistrate (hereinafter referred to as the 'SDM') of the area concerned served orders in terms of Section 133 of the Code directing the respondents who owned industrial units to close their industries on the allegation that serious pollution was created by discharge of effluent from their respective factories and thereby a public nuisance was caused. The preliminary issues and the proceedings initiated by the SDM were questioned by the respondents herein before the High Court under Section 397 of the Code. 
3. The main plank of their arguments before the High Court was that by enactment of Water Act and the Air Act there was implied repeal of Section 133 of the Code. 
4. The plea was contested by the SDM on the ground that the provisions of Water Act and the Air Act operate in different fields, and, therefore, the question of Section 133 of the Code getting eclipsed did not arise. 
5. The High Court referred to various provisions of the Water Act and Air Act and compared their scope of operation with Section 133 of the Code. 
6. The High Court was of the view that the provisions of the Water and the Air Acts are in essence elaboration and enlargement of the powers conferred under Section 133 of the Code Water and Air pollution were held to be species of nuisance or of the conduct of trades or occupation injuries to the health or physical comfort to the community. As they deal with special types of nuisance, they ruled out operation of Section 133 of the Code. It was concluded that existence and working of the two parallel provisions would result not only in inconvenience but also absurd results. In the ultimate, it was held that the provisions of the Water and Air Acts impliedly repealed the provisions of Section 133 of the Code, so far as allegations of public nuisance by air and water pollution by industries or persons covered by the two Acts are concerned. As a consequence, it was held that the SDM had no jurisdiction to act under Section 133 of the Code. 
7. Learned counsel for the appellant-State submitted that the view expressed by the High Court is not legally tenable. The three statues operate in different fields and even though there may be some amount of over-lapping, they can co-exist. A statutory provision cannot be held to have been repealed impliedly by the Court. Learned counsel for the respondents-units submitted that this Court had occasion to pass interim orders on 2.1.2001. Exception was taken to the manner of functioning of the Madhya Pradesh Pollution Control Board (in short the 'Board') and directions were given to take necessary action against the delinquent officials. Proceedings were initiated and on the basis of the reports filed by the functionaries of the reconstituted Board, functioning of the factories had been discontinued. The legality of the proceedings and the orders passed therein have been questioned and the Board has been moved for grant of necessary permission for making the factories functional. In this background it is submitted that the issues raised have really become academic. Though, learned counsel for the appellant-State and the Board accepted the position to be factually true, it is submitted that considering the impact of the decision which would have far reaching consequences, the legal issues may be decided and appropriate directions should be given so far as the functioning or closure of the factories aspect is concerned. 
8. Section 133 of the Code appears in Chapter X of the Code which deals with maintenance of public order and tranquility. It is a part of the heading 'public nuisance'. The term 'nuisance' as used in law is not a term capable of exact definition and it has been pointed out in Halsbury's Laws of England that "even at the present day there is not entire agreement as to whether certain acts or omissions shall be classed as nuisances or whether they do not rather fall under other divisions of the law of tort". In Vasant Manga Nikumba and Ors. v. Baburao Bhikanna Naidu (deceased) by Lrs. and Anr. (1995 Supp. (4) SCC 54) it was observed that nuisance is an inconvenience which materially interferes with the ordinary physical comfort of human existence. It is not capable of precise definition. To bring in application of Section 133 of the Code, there must be imminent danger to the property and consequential nuisance to the public. The nuisance is the concomitant act resulting in danger to the life or property due to likely collapse etc. The object and purpose behind Section 133 of the Code is essentially to prevent public nuisance and involves a sense of urgency in the sense that if the Magistrate fails to take recourse immediately irreparable damage would be done to the public. It applies to a condition of the nuisance at the time when the order is passed and it is not intended to apply to future likelihood or what may happen at some later point of time. It does not deal with all potential nuisance, and on the other hand applies when the nuisance is in existence. It has to be noted that some times there is a confusion between Section 133 and Section 144 of the Code. While the latter is more general provision the former is more specific. While the order under the former is conditional, the order under the latter is absolute. The proceedings are more in the nature of civil proceedings than criminal proceedings. 
One significant factor to be noticed is that person against whom action is taken is not an accused within the meaning of Section 133 of the Code. He can give evidence on his own behalf and may be examined on oath. Proceedings are not the proceedings in respect of offences. The Water Act and the Air Act are characteristically special statutes. 
9. The two statutes relate to prevention and control of pollution and also provides for penal consequences in case of breach of statutory provisions. Environmental, ecological air and water pollution amount to violation of right to life assured by Article 21 of the Constitution of India, 1950 (in short 'the Constitution'). Hygienic environment is an integral facet of healthy life. Right to live with human dignity becomes illusory in the absence of humane and healthy environment. 
10. Chapter V of the Water Act deals with prevention and control of water pollution. Similarly, Chapter IV of the Air Act deals with prevention and control of air pollution. Sections 30, 32 and 33 of the Water Act deal with power of the State Board to carry out certain works, emergency measures in certain cases and power of Board to make application to the Courts for restraining apprehended pollution respectively. Under Sections 18, 20 and 22-A of the Air Act deal with power to give directions, power to give instructions for ensuring standards and power of Board to make application to Court for restraining persons from causing air pollution respectively. 
11. The provisions of Section 133 of the Code can be culled in aid to remove public nuisance caused by effluent of the discharge and air discharge causing hardship to the general public. To that extent, learned counsel for the appellant is correct in his submission. 
12. There is presumption against a repeal by implication; and the reason of this rule is based on the theory that the Legislature while enacting a law has a complete knowledge of the existing laws on the same subject matter, and therefore, when it does not provide a repealing provisions, the intention is clear not to repeal the existing legislation. (See: Municipal Council Palai through the Commissioner of Municipal Council, Palai v. T.J. Joseph (AIR 1963 SC 1561), Northern India Caterers (Private) Ltd. and Anr. v. State of Punjab and Anr. (AIR 1967 SC 1581), Municipal Corporation of Delhi v. Shiv Shanker (1971 (1) SCC 442) and Ratan Lal Adukia and Anr. v. Union of India (AIR 1990 SC 104). When the new Act contains a repealing section mentioning the Acts which it expressly repeals, the presumption against implied repeal of other laws is further strengthened on the principle expressio unius (Persone vel rei) est exlusio alterius. (The express intention of one person or thing is the exclusion of another), as illuminatingly stated in Garnett v. Bradley (1878) 3 AC 944 (HL). The continuance of existing legislation, in the absence of an express provision of repeal by implication lies on the party asserting the same. The presumption is, however, rebutted and a repeal is inferred by necessary implication when the provisions of the later Act are so inconsistent with or repugnant to the provisions of the earlier Act and that the two cannot stand together. But, if the two can be read together and some application can be made of the words in the earlier Act, a repeal will not be inferred. (See: A.G. v. Moore (1878) 3 Ex. D 276, Ratanlal's case (supra) and R.S. Raghunath v. State of Karnataka and Anr. (AIR 1992 SC 81). 
13. The necessary questions to be asked are: 
(1) Whether there is direct conflict between the two provisions. 
(2) Whether the Legislature intended to lay down an exhaustive Code in respect of the subject-matter replacing the earlier law; 
(3) Whether the two laws occupy the same field. 
(See: Pt. Rishikesh and Anr. v. Salma Begum (Smt.) (1995(4) SCC 718), and Shri A.B. Krishna and Ors. v. The State of Karnataka and Ors. (JT 1988(1) SC 613) 
14. The doctrine of implied repeal is based on the theory that the Legislature, which is presumed to know the existing law, did not intend to create any confusion by retaining conflicting provisions and, therefore, when the court applies the doctrine, it does not more than give effect to the intention of the Legislature by examining the scope and the object of the two enactments and by a comparison of their provisions. The matter in each case is one of the construction and comparison of the two statutes. The Court leans against implying a repeal, "unless two Act are so plainly repugnant to each other that effect cannot be given to both at the same time, a repeal will not be implied, or that there is a necessary inconsistency in the two Acts standing together." (See Craies on Statute Law, Seventh Edition, page 366, with reference to Re: Barrey (1936) Ch. 274). To determine whether a later statute repeals by implication an earlier, it is necessary to scrutinize the terms and consider the true meaning and effect of the earlier Act. Until this is done, it is impossible to ascertain whether any inconsistency exists between the two enactments. The area of operation in the Code and the pollution laws in question are different with wholly different aims and objects; and though they alleviate nuisance, that is not of identical nature. They operate in their respective fields and there is no impediment for their existence side by side. 
15. While as noted above the provisions of Section 133 of the Code are in the nature of preventive measures, the provisions contained in the two Acts are not only curative but also preventive and penal. The provisions appear to be mutually exclusive and the question of one replacing the other does not arise. Above being the position, the High Court was not justified in holding that there was any implied repeal of Section 133 of the Code. The appeals deserve to be allowed to the extent indicated above, which we direct. 
16. However, if applications are pending before the Board, it would be appropriate for the Board to take necessary steps for their disposal. The question whether there was no infraction under Section 133 of the Code or the two Acts is a matter which shall be dealt with by the appropriate forum, and we do not express any opinion in that regard. 
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Case Note: 


Environment – Environment Protection Act – Section 3, 19 – Environment Rules – Rule 5 – Construction of Tehri Dam – Activist have approached Supreme Court to prot5ect the interest of General public and as well as raise issues with regard to safety of the plan and the likely devastation and loss of properties of the people downstream – Petitioner have addressed Supreme Court for directions to conduct further safety tests so as to ensure safety of the dam – It has been urged that structure of the dam is not safe and its existence increases the seismic vulnerability of the entire Himalayan region – Govt. only started the work after satisfying itself on the safety of the dam and is based on the committee report which unanimously held that the that the dam is safe – Court cannot sit in judgment over scientific analysis relating to the safety of any project5 Right to development encompasses with its definition Guarantee of fundamental human rights and the adherence of sustainable development is sine qua non for the maintenance of balance between rights of environment and development – Petitioners have not been able to establish that the respondents are carrying on construction without complying with the conditions of clearance – Certain lapses which occurred have been taken care by the monitoring agencies – To ensure that all the conditions for environmental clearance are complete, case is transferred for proper monitoring 
JUDGMENT 
Rajendra Babu. J. 
WRIT PETITION NO. 295 OF 1992: 
1. The present petition under Article 32 of the Constitution of India is the second round of legal action connected to the safety and environmental aspects of Tehri Dam before this Court. 
2. The petitioners herein firstly urge us; to issue necessary directions to conduct further safety tests so as to ensure the safety of the dam. Secondly, they allege that the concerned authorities have not correspondingly complied with the conditions attached to the Environmental Clearance dated July 19, 1990 and want us to halt the Project till the same is complied with. Lastly, they want us to look into the Rehabilitation aspects. Subsequent to the filing of this petition few others joined as intervenes. String of Affidavits, counter-affidavits and other documents disclosing the minutest details have been presented. Oral submissions on both sides have been addressed at length. 
3. Before adverting to the contentions of safety, environmental clearance and rehabilitation, it is necessary to draw a demarcating line between the realm of policy and the permissible areas for judicial interference in the context of present case. For this, a brief factual survey is warranted. This is also necessary to appreciate the broader issues advanced before us. 
4. Investigation for the purpose of construction of a dam at Tehri for hydel power generation was commenced as early as in 1961. In the year 1972, the Planning Commission envisaged a cost of Rs. 197.82 crores and in 1976, administrative clearance to the Project was given by the Government of U.P. In March 1980, a direction was issued by the then Prime Minister for an in-depth review of the whole project. Consequently, an Expert Group was constituted by the Ministry of Science and Technology. The Prime Minister's note on the file reads as follows: 
"There are several proposals which were agreed to earlier but would need to be looked into again. Amongst them are Silent Valley, the dam in Tehri Garhwal and the dam in Lalpur, Gujarat. It seems that larger areas of very fertile land are being submerged without any commensurate gains. There may be other such cases also, it is true that these decisions have been taken over a period of time but there is great local distress and a feeling that contractors and other such groups will be the main gainers. Hence, it is necessary to have another look in depth." 
5. In May 1980, an interim report was submitted by the Expert Group and the final report was submitted in August 1986. Even though an expenditure of Rs. 206 crores has been incurred, the Expert Committee recommended to abandon the project. Ministry of Environment and Forest (MoEF) accepted the report in October 1986 and endorsed the view of the Expert Committee. In November 1986, the erstwhile USSR offered administrative, technical and financial assistance on a turnkey basis and the Tehri Project was revived as recipient of such aid. In November 1986, a Protocol was signed with USSR for providing technical and financial assistance for this project to the tune of 1000M Roubles. Thus the need to obtain environmental clearances even in the absence of Environmental Action Plans became urgent so as to quickly complete all administrative and technical formalities. In January 1987, the Government announced in the Press that it has cleared the project after a thorough assessment of the impact of the project on environment and after satisfying themselves that the adverse impact on environment can be remedied. A general agreement was signed in Moscow and it was decided that the dam construction would be carried out jointly by Soviet and Indian Engineers, Thereafter, the project, which was initially executed by the Irrigation Department of the Government of U.P. has been taken over by the joint venture company of the Government of India and the Government of U.P. The company was called Tehri Hydro Development Corporation Ltd (THDC). In July 1989, MoEF revised cost estimates and released further funds, conditional to its prior environmental clearance. Accordingly, THDC formulated Environment Action Plans for consideration and assessment by MoEF. In February 1990, the Environmental Appraisal Committee, MoEF concluded that the Tehri Dam Project, as proposed, should not be taken up as it does not merit environmental clearance. Subsequently, On July 19, 1990, conditional clearance to the project was given by MoEF. It was specifically provided that completion of status, formulation of action plans and their implementation will be scheduled in such a manner that their execution is pan-passu with the construction, failing which the engineering works would be brought to a halt and this condition will be enforced among others under the provisions of the Environment Protection Act, 1986. 
6. The petitioners raised the question before us that when a decision had been taken in 1990 to abandon the project as to how clearance could be given on July 19, 1990? Again they pointed out that on 21.10.1994 serious consequences of the implementation lagging behind was taken note of but the project was allowed to continue. 
7. From the narration of various events set out earlier, it is clear that even by August 1986 an expenditure of Rs.206 crores had been incurred for the construction of the dam. It is after the THDC Action Plans for consideration and assessment by MoEF have been submitted. These were considered on two occasions: firstly, in February 1890 and again on July 19, 1090 and it is thereafter the conditional clearance was given. It is contended that the environmental clearance which was granted on July 19, 1990 is without proper application of mind and, therefore, the dam construction should not be allowed to proceed. The law on this aspect has been clearly set out in the decision of this Court in Narmada Bachao Andolan v. Union of India. 2000 (10) SCC 664. As in the present case, in the case of Sardar Sarovar Project also, four identical conditions were imposed and they are as under: 
"(i) NCA will ensure that environmental safeguard measures are planned and implemented pari-passu with progress of work on project. 
(ii) The detailed surveys' studies assured will be carried out as per the schedule proposed and details made available to the Department for assessment. 
(Ill) the catachment area treatment programme and the rehabilitation plans be so drawn as to be completed ahead of reservoir filling, 
(iv) The Department should be kept informed of progress on various works periodically." 
8. The effect of grant of clearance subject to pari-passu conditions has also been examined by this Court in Sardar Sarovar Project's case. It has been noticed therein that there are three stages with regard to the undertaking of an infrastructural project - the first of which is the conception or planning, second is decision to undertake the project and the third is the execution of the project. The conception and the decision to undertake a project has to be regarded as a policy decision. 
9. In Sardar Sarovar Project case it was also held that when two or more options are possible and the Government takes a policy decision it is then not a function of the Court to re-examine the matter by way of appeal. Necessary analogy could also be drawn from BALCO Employees' Union (Reqd.) v. Union of India , 2002 (2) SCC 333. 
10. Once such a considered decision is taken, the proper execution of the same should be undertaken expeditiously. It is for the Government to decide how to do its job. When it has put a system in place for the execution of the project and such a system cannot be said to be arbitrary, then the only role which the Court has to play is to ensure that the system works in the manner it was envisaged. It is made clear in that decision that the questions whether to have an infrastructual project or not and what is the type of project to be undertaken and how it has to be executed, are part of policy-making process and the courts are ill-equipped to adjudicate on a policy decision so undertaken. However, a note of caution was struck that the Courts have a duty to see that in the undertaking of a decision, no taw is violated and people's fundamental rights as guaranteed under the Constitution are not transgressed upon except to the extent permissible under the Constitution. When a law has been enacted in relation to the protection of environment and such law is being given effect to and there is no challenge to such law, the duty of the Courts would be to see that the Government and other respondents act in accordance with law and there is no other obligation for the Court to examine further in the matter. We respectfully agree with the view expressed in the Sardar Sarovar project's case and apply the same to the facts arising in this case. 
11. Further, it was noticed in the aforesaid decision that in cases whore a project is taken up of the present nature, the Court will certainly bear in mind that environmental concern should be examined not only with reference to the submerged areas but also its surrounding areas. The impact has to be examined on the project as a whole and at the same time it should also be noticed that the construction of a dam would result in multifold improvement in the environment of the areas where the canal waters will reach. The benefits which have been reaped by the people all over India with the construction of the dams are too well-known and, therefore, the Government cannot be faulted for deciding to construct the high dam on river Tehri with a view to provide water and electricity in the area as was the decision in the Sardar Sarovar project's case also. In such situations, displacement of people residing in the proposed project sites and the areas to be submerged is an important issue. Therefore, a properly drafted relief and rehabilitation plan is absolutely required and the Government was also conscious of this particular fact. It, therefore, not only examined this matter on several occasions but also constituted an Expert Committee on 17.7.1996 to examine the environmental and rehabilitation aspects. Several times the matter was examined by the Government at different stages and follow up action plans also were actively considered by the Government. The report given by Hanumantha Rao Committee (HRC) was accepted by the Government subject to certain conditions and the project is being implemented in terms thereof. 
12. Therefore, at this penultimate stage of the proceedings, it is too late in the day to think as to why the decision was taken to construct the project or decisions have been taken to continue the project though at one stage it was thought it would not be appropriate to continue the same. 
13. With these clarifications, we will now proceed to the specific aspects of safety and conditional clearance. 
Safety Aspect 
14. Tehri Dam is being constructed at the confluence of the Bhagirathi and Bhilangana rivers in the neighborhood of the Garhwal town in the State of Uttaranchal. According to the petitioners the structure of the dam itself is not safe and also alleged that its existence increases the seismic vulnerability of the entire Himalayan region. By way of abundant caution they want the concerned authorities to conduct Three-Dimensional (3D) Non-Linear Test to evaluate the earthquake susceptibility of the dam against the Maximum Credible Earthquake. They also insist upon the computer simulated Dam Break Analysis to estimate the magnitude of damages in the unexpected eventuality of any dam failure. The respondents submitted that they explored the possibility of such tests and arrived at a conclusion that such tests are neither practical nor necessary in the present case. 
15. The respondents added that the studies related to site specific assessment of seismicity, testing of fill materials for determining dynamic properties and detailed dynamic analysis, were carried out independently by two agencies; that they are the Department of Earthquake Engineering, University of Roorkee, and Hydro Project Institute (HPI), Moscow; that the result of their studies indicated that earth and rockfill type dams as chosen for Tehri are the safest man-made structures in earthquake prone zones due to their large inertia, high damping and high flexibility; that the dam fill material is being compacted to concrete like density, which provides high strength while retaining the flexibility; that relatively flat slopes have been adopted for up-stream and down stream of the dam, which are flatter than the slopes provided in some recent high dams built/planned in regions of similar high seismicity; that, therefore, the Tehri Dam is a fail-safe structure and the design has been found safe against the worst earthquake scenario of the area, even when very conservative and severe seismic parameters were assumed for these tests. A high level Committee under the Chairmanship of Director General, Geological Survey of India, which consists members from Central Water Commission; Director, National Geophysical Research Institute; Head of Department of Earthquake Engineering, University of Roorkee, and Dr. V.K. Gaur, the then Secretary, Department of Ocean Development was also constituted to examine issues concerning safety of the dam. The Committee in its report established that even in the worst scenario of possible occurrence of a large magnitude earthquake of 8+ in richter scale with the probable location at a depth of 15 km below the dam site, the same would be safe. They concluded that dam design is safe and added that all danger arising out of the seismicity have been taken note of and taken care of in the planning of Tehri Dam project. 
16. From the documents before us, it could be gathered that the Government also referred the matter to Seismic Expert, Prof. Jai Krishna who was the former President of International Academy of Earthquake Engineering and also Vice-Chancellor of the University of Roorkee. He examined the matter and opined that "the proposed dam section for the Tehri Project is safe from the point of view of seismicity of the region" and "since conservatism has entered at almost every step of decision making, the overall factor of safety of the dam is high enough to eliminate any risk from earthquake of the future." The next Expert Group that consisted of the Director General, Geological Survey of India, made a report on 25.7.1991 and recommended that the reports of the High Level Committee and the review given by Prof, Jai Krishna should be accepted. The seismic stability of the dam was further got tested through the Hydro Project Institute, Moscow, against actual acceleogram of the Gazli earthquake for the maximum vertical acceleration of 1.36g and horizontal acceleration of 0.72g both acting simultaneously and the dam design was again found to be safe. Even though the design of the dam had been earlier independently checked by two separate agencies, it was again examined and it was found that the project appears to be safe. Subsequently, during the pendency of this petition, in order to allay fears expressed in certain quarters, the Government of India in June 1996 appointed a Group of Five Experts to examine the relevant scientific and technical reports and other information relating to safety of the Tehri Dam and make its recommendations to the Government for consideration. In the selection of the experts Shri Sundarlal Bahuguna, who has been spearheading the movement against the construction of the Tehri Dam, was also associated and he recommended the inclusion of two engineers apart from the three seismologist. Thus the names of all the five Experts were suggested by Shri Bahuguna. The Group of Five Experts, after a detailed discussion on the various issues related to the seismic safety of the Tehri Dam, concluded that a comprehensive appraisal of the seismic safety of the dam required completion of the two key exercises by employing recent advances in conceptual and computational capabilities and they are, (i) quantitative estimation of seismic hazard at all the Tehri Dam site, and (ii) evaluation of the performance of the Tehri Dam as currently designed, if it was exposed to the estimated seismic hazard at the site. Accordingly, the Group or Experts got conducted the necessary exercises at their own decided parameters and methods. The Group also considered the International Commission on Large Dams Guidelines on Earthquake Analysis Procedure for Dams and Seismicity and Dam Design. Based on these materials the Group of Experts finally submitted the report on 18.2.1998. They concluded that the "present design of the Dam is expected to be structurally safe to withstand the maximum credible earthquake during the economic performance life of the dam-reservoir system." The Group of Experts was unanimous in their recommendation as stated above. However, as a matter of abundant caution , four Experts suggested (i) 3-D Non-Linear analysis of the Dam to evaluate its performance against the maximum credible earthquake and (ii) a simulated dam reak analysis to ensure that in the unlikely event of an uncontrolled release of water, the consequences are minimum, be conducted. There was difference of opinion between the four Experts and the Fifth Expert only on the need to undertake these two additional studies as a matter of abundant caution. The Government of India, after receipt of the report of the Group of Experts, examined the further recommendation of the four out of five Experts in consultation with the Central Water Commission, which is a technical body of the Government and nodal agency in the country for planning and design of River Valley Projects who in turn referred the report of the Expert Group together with the need for carrying out the work recommended by way of abundant caution to the National Committee on Seismic Design Parameters which is a standing technical committee and it furnished its views. In addition, plethora of material has been placed by way of various text books and studies carried out by other agencies. We think that it is neither feasible nor proper for us to delve into these details. The Government of India, after considering the views thereof, finally decided that there was no necessity to undertake the work recommended further by the Four Experts by way of abundant caution and clearance to the project was given. 
17. In Tehri Bandh Virodhi Sangarsh Samiti v. State of UP , 1992 Supp. (1) SCC 44, the grant of clearance on July 19, 1990 was called in question before this Court in a writ petition and this Court examined the safety aspects which were brought to the notice of the court and it was held that the clearance given was not as a result of non-application of mind by the Government on safety and environmental aspects and it was particularly examined with reference to the fact that site of the project is being within the earthquake prone zone and this Court, after specific examination of the record observed that the project was considered by the Environmental Appraisal Committee of MoEF, Committee of Secretaries, High Level Committee comprising experts of scientific and specialised organisations and also by a renowned expert of international repute and, therefore, the Government considered the question of safety of the project from various details more than once and on being satisfied with the reports of the experts gave clearance to the project. In those circumstances, this Court thought fit not to interfere with the same. 
This Court dealt with the safety concerns and held that: 
"...In our opinion the Court can only investigate and adjudicate the question as to whether the government was conscious to the inherent danger as pointed out by the petitioners and applied its mind to the safety of the dam. We have already given facts in detail, which show that the government has considered the question on several occasions in the light of the opinions expressed by the experts. The government was satisfied with the report of the experts and only thereafter clearance has been given to the project." 
18. In the present case the Government, even after the decision of this Court which did not interfere with the decision of the Government on safety aspects In Tehri Bandh Virodhi Sangarsh Samiti's case (supra) again seriously examined safety aspects as a matter of precaution. The Office Memorandum dated 1/2/1999 of the Ministry of Power, Government of India, before us testifies this position. Green signal for further works was given by the Government after satisfying itself with the safety of the dam. A mere revisit to the earlier decision cannot be counted as a sign of doubt regarding the dam safety. If the Government so desires they could have abandoned the Project. The necessity or effectiveness of conducting 3D Non-Linear Test or Dam Break Analysis were taken into account by the Government and if the Government decided not to conduct such tests upon the opinion of the concerned expert bodies, then the Court cannot advice the Government to go for such tests unless malafides, arbitrariness or irrationality is attributed to that decision. The decision of the Government is not based on any financial constraints or uncertainty as to technical opinion. It was clearly of the view that the last Committee was unanimous that the Tehri Dam to be constructed is safe but the advice based on abundant caution was not accepted. As a result, we need not re-examine the safety aspects of the dam. 
19. This Court cannot sit in judgment over the cutting edge of scientific analysis relating to the safety of any project. Experts in science may themselves differ in their opinions while taking decisions on matters related to safety and allied aspects. The opposing viewpoints of the experts will also have to be given due consideration after full application of mind. When the Government or the concerned authorities after due consideration of all viewpoints and full application of mind took a decision, then it is not appropriate for the Court to interfere. Such matters must be left to the mature wisdom of the Government or the implementing agency. It is their forte. In such cases, if the situation demands, the Courts should take only a detached decision based on the pattern of the well-settled principles of administrative law. If any such decision is based on irrelevant consideration or non-consideration of material or is thoroughly arbitrary, then the Court will get in the way. Here the only point to consider is whether the decision-making agency took a well-informed decision or not. If the answer is 'yes' then there is no need to interfere. The consideration in such cases is in the process of decision and not in its merits. 
20. In this context, reliance is sought to be placed on the decision of this Court in A.P. Pollution Control Board v. Prof. M.V. Nayudu (Retd.) and Ors. , 1999 (2) SCC 718. In that decision, this Court viewed that in scientific matters of complex nature resulting in uncertainty, reference has to be made to a specialised technical/expert body and not merely decide the matter on well known principles of administrative law of court not re-examining the matter if all relevant considerations have been taken note of. In the present case when once a decision had been given by this Court on safety aspects on an earlier occasion and thereafter the matter was again examined by the Government through different agencies and had taken a decision as to the necessity of further test by way of abundant caution should be relevant or not, we do not think, we can sit in judgment over such decision, particularly when there is no difference of opinion among the Experts as to the safety of the dam. It is only by way of abundant caution such studies were suggested by four out of five experts. Thus the usefulness or necessity thereof itself being in doubt, as expressed in various reports, and text books relied on by either side, the principle stated in A.P. Pollution Control Board's case (supra) cannot be applied. In that decision it was noticed that inadequacies of science had led to the precautionary principle leading to the principle of burden of proof in environmental cases where burden as to the absence of injurious effect of
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