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JUDGMENT

K.A. Puj, J.

1. Since common issues are involved in all these three Special Civil Applications and since the prayers made therein are almost same and similar, all the three Special Civil Applications are being disposed of by this common judgment and order.

2. At the joint request of the parties, all the three matters are finally heard at length at the admission stage and they are being finally disposed of.

3. All the three petitions are filed by way of Public Interest Litigations under Article 226 of the Constitution of India. The first petition, being Special Civil Application No. 14460 of 2004, is argued at length by all the learned counsels appearing for the respective parties. The learned counsel appearing for the petitioners in Special Civil Applications No. 14813 and 14819 of 2004 are also permitted to make their submissions as interveners. The facts and submissions are mainly taken from that first petition.

4. The petitioner No. 2 is claiming to be a NGO involved, inter alia, in the protection of environmental laws and other public related activities. Before filing the present petition, the petitioners had filed Special Civil Application No. 8937 of 2004 before this court seeking direction against the authorities to take appropriate preventive steps and measures against the respondent No. 5 i.e. M/s. Saw Pipes Limited for proceeding further with the construction activities of the respondent No. 5’s project comprising Blast Furnace and Ductile Iron/Cast Iron Pipe, Fitting, Casting Manufacturing plant and foundry near Mundra, Kutch without prior environmental clearance under the Environment (Protection) Act & Rules, 1986, and the Environment Impact Notification dated 27th January, 1994. Even the petitioners in Special Civil Application No. 14813 of 2004 and 14819 of 2004 have also filed petitions being Special Civil Application No. 10015 of 2004 and Special Civil Application No. 8118 of 2004. All the three petitions were disposed of by this court on 9th September, 2004 permitting the petitioners to withdraw the same so as to make representation to the Central Government. Subsequent to the withdrawal of the said petitions, representations were made by the present petitioners of all the three petitions on or about 16th September, 2004 and the said representations were decided by the respondent No. 1 on 21st October, 2004 stating that the objections raised by the present petitioners to the grant of environmental clearance to the respondent No. 5 i.e. M/s. Saw Pipes Ltd. for establishment of mini Blast Furnace at village Samagogha in District Kutch of Gujarat have not been found justified, in the light of the provisions of Environment Impact Assessment Notification, 1994 and its subsequent amendments, and further stating that those environmental concerns which, after due consideration, have been found valid have been accounted for by stipulating specific conditions/safeguards in the environmental clearance letter. The environmental clearance letter was also dated 21st October, 2004 wherein it was observed that the proposal of the respondent No. 5 was for environmental clearance for Mini Blast Furnace of capacity 2,50,000 TPA for the manufacture of Ductile Iron Spun Pipes/Cast Iron Spun Pipes, LASW steel pipes, Spiral steel pipes, ERW steel pipes and Hot frame steel pipes including Ductile Iron Pipe Fittings and Ductile Iron Casting and further observing that the Ministry of Environment and Forests accorded environmental clearance to the said project under the provisions of EIA Notification dated 27th January, 1994 as amended subsequently, subject to strict compliance of specific and general conditions laid down therein.

5. It is this action of the respondent No. 1 which is challenged in the present petitions.

6. The petitioners have, inter alia, prayed, in these petitions, for a declaration to the effect that the ex post facto approval dated 21st October, 2004 is null and void and that the respondent No. 5’s project comprising of Blast Furnace and the pipe manufacturing facilities is an integrated project and that the DI/CI spun pipe manufacturing facilities forming part of the respondent No. 5’s project is a foundry. The petitioners have also prayed for a writ in the nature of mandamus to the respondent No. 5 to demolish/destroy the existing buildings/factory/plant at the project site and to restore the land to its original condition and also to demolish the blast furnace. The petitioners have also prayed for the appointment of an investigation team to examine the records and books of account of the respondent No. 5 to ascertain the true cost of the project and also to appoint NEERI or any other appropriate agency to examine whether the project as designed is adequate for a seismic zone and to examine the two EIA reports as to whether all measures have been taken up for setting up the project and to file a report with this court within such time as may be directed. The petitioners have also ventilated their grievance against the respondent No. 1 in not granting personal hearing while deciding their representation.

7. Before Mr. Surendra Kumar Kapur, the learned Senior advocate appearing for the petitioners, makes his submission, Mr. S.B. Vakil, the learned Senior advocate appearing for the respondent No. 5 has raised preliminary objections against the maintainability of the petitions.

7.1 The first preliminary objection raised by Mr. Vakil was that the petitioners or either of them are/is not competent to sue or file a writ petition. He has submitted that the second petitioner, a Society registered under the Societies’ Registration Act, 1866, is not a person in the eye of law and is not competent to sue in its own name, as held by the Hon’ble Supreme Court in the case of Tibia College [AIR 1962 SC 458]. He has further submitted that the first petitioner has filed the writ petition in the capacity of Project Director of the second petitioner claiming authority to file the writ petition on behalf of the petitioner No. 2 on the basis of the Resolution of the Governing Body of the petitioner No. 2 passed at the meeting held on 15th July, 2004. This Resolution was not produced by the petitioners in any of the earlier proceedings and it was produced for the first time on 30th October, 2004 in the form of certificate of the Chairman of the petitioner No. 2, whose affidavit has not been filed. Mr. Vakil has submitted that the alleged resolution is clearly an afterthought and concocted to provide competency of the writ petition.

7.2 Mr. Vakil has raised the second preliminary objection to the effect that the petition is not bonafide and genuine Public Interest Litigation but has been filed at the instance and behest of Electro Steel Casting Limited (ESCL). The petition is nothing but the result of business rivalry and has been sponsored by the said company. In support of this contention, Mr. Vakil has submitted that the said ESCL is the largest manufacturer of Cast Iron/Ductile Iron pipe in the country and has been able to create and maintain its monopoly in the said field by adopting all kinds of measures. He has further submitted that one Shri Shanti Swaroop, who has been joined as Consultant to the petitioner No. 2 - NGO, was working as Advisor on retainership basis since the year 1997 with the said company and he operated from the office of the said company at New Delhi. Mr. Vakil has further submitted that the petitioner No. 1 who has signed the present petition in his capacity as Project Director of the petitioner No. 2 NGO has been shown as a resident of the same address as that of Shri Shanti Swaroop in the present petition. He has further submitted that the petitioner No. 1 was Advisor/Consultant of the said company between the period November-December, 2003 to March-April, 2004 and was looking after marketing activities of the said company in the States of Madhya Pradesh and Chhattisgarh. Mr. Vakil has further submitted that to the knowledge and information of the Respondent No. 5, the company which is allegedly sponsoring the present petition got moved one Public Interest Litigation against M/s. Lanco Kalahasthi Castings Limited of Chennai dealing in manufacturing of Ductile Iron/Cast Iron spun pipes and the said company has ultimately taken over this latter company.

7.3 Mr. Vakil has further raised an objection that against the impugned order, an alternative efficacious remedy is available and the petitioners could have filed an appeal before the National Environment Appellate Authority under Section 11 of the National Environment Appellate Authority Act, 1997. This Section permits any person, aggrieved by an order granting environmental clearance in the area in which industries, operations or processes/class of industries, operations and processes shall not be carried out or shall be carried out subject to certain safeguards, to prefer an appeal to the authority within 30 days from the date of such order.

7.4 Mr. Vakil has lastly raised the objection that there are several disputed questions of fact involved in the present petitions which cannot be entertained by this court, while exercising its extraordinary writ jurisdiction under Article 226 of the Constitution of India. On the basis of the aforesaid preliminary objections, Mr. Vakil has submitted that the petitions deserve to be dismissed at the threshold on the ground of non-maintainability.

8. While dealing with the preliminary objections, Mr. Kapur has submitted that the respondent No. 5 has raised the question of validity and genuineness of the resolution merely with a view to delay the hearing of the present petition and to show that purported disputed questions of fact are involved in the petition. He has further submitted that the entire minute book of the petitioner No. 2 Society was produced before this court to show that appropriate resolutions had been validly passed and the petitioner No. 1 was appointed by the Governing Body to file the present petition. He has further submitted that even as per the submission of respondent No. 5, the Society can, under Section 6 of the Societies’ Registration Act, sue only in the name of a person appointed by the Governing Body of the Society. He has, therefore, submitted that it is very apparent from the resolutions itself as well as the minute book that the petitioner No. 1 was appointed by the Governing Body of the petitioner No. 2 for filing the present petition. Mr. Kapur has further submitted that there is no iota of evidence to show that the present petition was filed at the instance or behest of ESCL, as alleged by the respondent No. 5. He has denied any relationship of office bearers or the Board of Trustees of the petitioner No. 1 with the personnel of ESCL and even if there is such relationship, it has no bearing so far as the present petition is concerned. With regard to alternative remedy, Mr. Kapur has submitted that the authority is not yet properly constituted as the post of Chairman is still vacant. The appellate authority has no power to grant interim relief and even otherwise, the alternative remedy is not a matter of compulsion. He has further submitted that despite there being an alternative remedy, the Court has ample power to entertain the petition where there is violation of fundamental right or there is violation of principles of natural justice or there is total lack of jurisdiction in the authority who passes such order which is under challenge. He has, therefore, submitted that there is no substance in any of the preliminary objections raised by the respondent No. 5 and the petition may be entertained and decided on merits.

9. As far as the merits of the matter is concerned, Mr. Kapur has submitted that under EIA Notification dated 27th January, 1994, the entire procedure is laid down to be followed by any person who desires to undertake any new project in any part of India or the extension or modernisation of existing industry or project listed in Schedule-I, which includes an Environment Impact Assessment Report and Environment Management Plan and details of public hearing as contemplated in Schedule-IV of the Notification. Mr. Kapur has further submitted that the respondent No. 5 was proposing a project consisting of a blast furnace, falling in Entry No. 13A of Schedule-I and Ductile Iron and Cast Iron Pipe Manufacturing Plant as well as manufacture of Ductile Iron and Cast Iron Fittings and Castings, which would fall within the Entry No. 28 of Schedule-I being Foundries (Individual). Mr. Kapur has further submitted that the project was conceptualised as a single project even as per IEM filed by the respondent No. 5 with the Ministry. It specifically mentions reference to manufacture of pig iron by use of blast furnace which would be required for Ductile Iron and Cast Iron Pipes/Fittings/Castings to be manufactured in the foundry. Despite the acknowledgment of IEM on 14th December, 2003, the respondent No. 5 instead of applying to respondent No. 2 for prior environmental clearance, made an application to GPCB (Gujarat Pollution Control Board) and sought NOC, inter alia, for the production of Ductile Spun Pipe, Cast Iron Spun Pipe, Ductile Iron Pipe Fitting, Ductile Iron Castings and this project was evidently comprising of a foundry and based on the NOC granted by the GPCB on 5th January, 2004, the respondent No. 5 proceeded with the construction of the foundry. Mr. Kapur has further submitted that the NOC from GPCB does not amount to prior environmental clearance under the Act and no construction could have been commenced without obtaining such prior approval. He has further submitted that immediately after obtaining NOC for part of the project and commencing the construction of that part of the project, the respondeat No. 5 applied for obtaining NOC for blast furnace for manufacturing of pig iron. Though the respondent No. 5 is intending to use an induction furnace for melting pig iron and steel as well as for holding superheating liquid metal, the respondent No. 5 has not applied for the environmental clearance for using such induction furnace, being a foundry. He has submitted that as far as Entry No. 32 of Schedule-I of Environment (Protection) Rules, 1986 is concerned, the standards for emission or discharge of environmental pollutants in respect of foundries were specified. He has further submitted that all establishments using any of the three furnaces namely, Cupola, arc or induction, for melting pig iron and steel as well as holding and superheating the metals are foundries per se. Mr. Kapur has further submitted that the Ductile Iron and Cast Iron pipe produced by centrifugal casting processes and other casting processes such as sand, mould etc. are typical foundry products and are finished as per the end use requirement. He has further submitted that the respondent No. 5 uses induction furnace for melting pig iron and steel scrap which, in turn, is used in centrifugal casting process. The centrifugal casting process is one of the methods of casting and is a foundry process. Mr. Kapur has, therefore, submitted that the respondent No. 5’s project is a composite unit consisting of a blast furnace for the manufacture of pig iron in the foundry and the GPCB has no jurisdiction to give NOC to establish the Pipe Manufacturing Plant without prior environmental clearance. He has, therefore, submitted that no construction could have been commenced without prior environmental clearance and any construction, which was made, is required to be demolished.

10. Mr. Kapur has further submitted that the action of the respondent No. 1 authorities to distinguish Ductile Iron and Cast Iron pipes manufactured by centrifugal casting and ductile iron castings and pipe fittings and to take the view that the first is not foundry while the second is foundry is ex-facie bad and contrary to the provisions of all Acts and Rules and contrary to all standard works on foundries and castings. He has further submitted that the respondent No. 1 should not have granted clearance to respondent No. 5 only in respect of blast furnace in view of the respondent No. 5’s indication by fax message dated 8th October, 2004 that it does not want to manufacture ductile iron fittings and castings. He has further submitted that by granting this clearance to blast furnace, the respondent No. 1 authorities have accommodated the respondent No. 5 and to ensure that it can commence manufacturing activity forthwith after following due process.

11. Mr. Kapur has further relied on the dictionary meanings of words ‘casting’, ‘Foundry’ and ‘individual’. The Oxford English dictionary defines the word ‘casting’ as an object made by casting especially of molten metal. The word ‘Foundry’ is defined as a workshop for or a business of casting metal and the word ‘individual’ is defined as ‘single’ particular, special, not general or ‘having a distinct character’. On the basis of these definitions, he has submitted that pipe is an object made by casting metal and foundry is nothing but the business or workshop of casting metal. Entry No. 28 of EIA Notification dated 27th January, 1994 contemplates that Foundries (Individual) means each and every foundry requires environmental clearance.

12. Mr. Kapur has further submitted that the view taken by the Ministry on the basis of the expert opinion of NML (National Metallurgical Laboratory) stating that a unit with induction furnace with centrifugally cast pipes cannot be taken as a foundry unit, is not the correct one. In support of his submissions, Mr. Kapur has relied on the opinion of Mr. S.P. Oudhia as well as on the relevant extract from Metallusters Reference and Guide compiled and edited by Ezra L. Kotzim. He has also relied on the opinion of Professor A.K. Chakrabarti stating that the projection of centrifugally cast iron ductile iron pipes, cast and ductile iron fittings and castings are all described as a foundry activity and the plants are called foundry works. He has, therefore, submitted that the respondent No. 1 should have given due weightage to the expert’s opinion produced before him by the petitioners alongwith their representation. Mr. Kapur has submitted that despite enough material being available with the respondent No. 1, he has not correctly decided the jurisdictional fact. In this connection, he relied on the decision of the Hon’ble Supreme Court in the case of RAZA TEXTILES Ltd. v. INCOME TAX OFFICER reported in (1973) 1 SCC 633, wherein the Hon’ble Supreme Court has held that “no authority, much less a quasi-judicial authority, can confer jurisdiction on itself by deciding a jurisdictional fact wrongly. The question whether the jurisdictional fact has been rightly decided or not is a question that is open for examination by the High Court in an application for a writ of certiorari.” Mr. Kapur has further relied on the decision of the Hon’ble Supreme Court in the case of SHRISHT DHAWAN (SMT) v. M/s SHAW BROTHERS reported in (1992) 1 SCC 534, wherein at page 551, the Hon’ble Supreme Court has held that “a jurisdictional fact is one on existence or non-existence of which depends assumption or refusal to assume jurisdiction by a court, tribunal or an authority. In Black’s Legal Dictionary, it is explained as a fact which must exist before a court can properly assume jurisdiction of a particular case. Mistake of fact in relation to jurisdiction is an error of jurisdictional fact. No statutory authority or tribunal can assume jurisdiction in respect of subject matter which the statute does not confer on it and if by deciding erroneously the fact on which jurisdiction depends, the court or tribunal exercises the jurisdiction then the order is vitiated.” Mr. Kapur has further relied on the decision of the Hon’ble Supreme Court in the case of Tata Cellular v. UNION OF INDIA reported in (1994) 6 SCC 651, wherein at page 680 in para 81, the Hon’ble Supreme Court has observed that “it is open to the court to review the decision-maker’s evaluation of the facts. The court will intervene where the facts taken as a whole could not logically warrant the conclusion of the decision-maker. If the weight of facts pointing to one course of action is overwhelming, then a decision the other way, cannot be upheld.”

13. Mr. Kapur has further submitted that since the construction work was carried out by the respondent No. 5 without obtaining the environmental clearance, the respondent No. 5 has violated the provisions of law and, therefore, the construction is required to be demolished. In this connection, he has relied on the decision of the Hon’ble Supreme Court in the case of INDIAN COUNCIL FOR ENVIRO-LEGAL ACTION v. UNION OF INDIA and Ors. reported in (1996) 5 SCC 281, wherein at page 293 in para 26, it is observed that “It is with a view to protect and preserve the environment and save it for the future generations and to ensure good quality of life that Parliament enacted the anti-pollution laws, namely, the Water Act, Air Act and the Environment (Protection) Act, 1986. These Acts and Rules framed and Notification issued thereunder contained provisions which prohibit and/or regulate certain activities with a view to protect and preserve the environment. When a law is enacted containing some provisions which prohibit certain types of activities, then, it is of utmost importance that such legal provisions are effectively enforced. If a law is enacted but is not being voluntarily obeyed, then, it has to be enforced. Otherwise, infringement of law, which is actively or passively condoned for personal gain, will be encouraged which will, in turn, lead to a lawless society. Violation of anti-pollution laws not only degrades quality of life but the non-enforcement of the legal provisions often results in ecological imbalance and degradation of environment, the adverse effect of which will have to be borne by the future generations.”

14. Mr. Kapur has further submitted that despite the specific request having been made by the petitioners in their representation to grant personal hearing, the respondent No. 1 has rejected the representation of the petitioners without according an opportunity of being heard. He has further submitted that while rejecting the petitioners’ representation, the respondent No. 1 has not given any reasons whatsoever. He has, therefore, submitted that the impugned communication dated 21st October, 2004 is in violation of the principles of natural justice. In support of this contention, he has relied on the decision of the Hon’ble Supreme Court in the case of MANGILAL v. STATE OF MADHYA PRADESH reported in JT 2004 (1) SC Page 81 wherein, in para 9, it is stated that “Even if a statute is silent and there are no positive words in the Act or Rules made thereunder, there could be nothing wrong in spelling out the need to hear the parties whose rights and interest are likely to be affected, by the orders that may be passed, and making it a requirement to follow a fair procedure before taking a decision, unless the statute provides otherwise. The principles of natural justice must be read into unoccupied interstices of the statute, unless there is clear mandate to the contrary. No form or procedure should ever be permitted to exclude the presentation of a litigant’s defence or stand. Even in the absence of a provision in procedural laws, powers inheres in every tribunal/court of a judicial or quasi-judicial character, to adopt modalities necessary to achieve requirements of natural justice and fair play to ensure better and proper discharge of their duties. Mr. Kapur has further relied on the decision of the Hon’ble Supreme Court in the case of STATE OF MAHARASHTRA and Ors. v. JALGAON MUNICIPAL COUNCIL and Ors. reported in (2003) 9 SCC 731 wherein, in para 30, it is stated that “It is a fundamental principle of fair hearing incorporated in the doctrine of natural justice and as a rule of universal obligation that all administrative acts or decisions affecting rights of individuals must comply with the principles of natural justice and the person or persons affected adversely, must be afforded not only an opportunity of hearing but a fair opportunity of hearing. The State must act fairly, just the same as anyone else legitimately expected to do and where the State action fails to satisfy the test, it is liable to be struck down by the courts in exercise of their judicial review jurisdiction.”

15. On the basis of the aforesaid submissions and authorities relied upon, Mr. Kapur has strongly urged that the reliefs prayed for in this petition are required to be granted and the petitions be allowed accordingly.

16. Mr. A.K. Clerk, the learned advocate appearing as an intervener as well as for the petitioner in Special Civil Application No. 14813 of 2004 has, more or less, adopted the arguments of Mr. Kapur. In addition to that, Mr. Clerk has submitted that the Respondent No. 5 has submitted two EIA Reports i.e. January Report and May Report. There are lot of deviations in these two Reports. No public hearing was given in respect of May Report and clearance for Blast Furnace was based on May Report. He has, therefore, submitted that the order dated 21st October, 2004 is illegal, without jurisdiction and, therefore, deserves to be vitiated.

17. Mr. Amit Panchal, the learned advocate appearing as an intervener as well as for the petitioner in Special Civil Application No. 14819 of 2004 has filed brief submissions in writing which are almost on the line of arguments made by Mr. Kapur. While objecting to the ex post facto clearance for blast furnace, Mr. Panchal has relied on the decision of the Hon’ble Supreme Court in the case of M.C. MEHTA v. UNION OF INDIA reported in 2004 AIR SCW 4033, wherein, with regard to renewal of mining lease after EIA Notification dated 27th January, 1994, the Hon’ble Supreme Court had held that “no mining operation can commence without obtaining environmental impact assessment report in terms of the notification.” He has further submitted that there is no procedure prescribed in the Act/Rules/Notification which permits grant of ex post facto clearance for the Blast Furnace. It has been wrongly done without and/or in excess of jurisdiction and is void. He has, therefore, submitted that the Respondent No. 5 should not be allowed to go on with the project on the basis of the impugned order dated 21st October, 2004.

18. Mr. S.B. Vakil, the learned senior advocate appearing for the Respondent No. 5 has submitted that apart from the preliminary objections raised against the maintainability of the petition, the petitioners do not have any case even on merits. Mr. Vakil has submitted that Environment (Protection) Act, 1986 or Environment (Protection) Rules, 1986 do not directly or by conferring any rule making powers on the Central Government, provide for any restriction on construction of a Project without obtaining Environmental Clearance. Section 3(1) of the Act confers upon the Central Government powers to take all such measures as is deemed necessary or expedient for the purpose of directing and improving quality of the environment and preventing, controlling and abetting environment pollution. Mere construction of a project without its operation or processes would not affect quality of environment or environment pollution. Section 3(2) of the Act mentions that such measures may include measures with respect to restriction of area in which any industrial operation or processes or class of industries or operation or processes shall not be carried out or shall be carried out subject to certain safeguards. The Central Government’s powers and functions under the Act are subject to the provisions of the Act. Section 5 of the Act provides that the Central Government’s power to issue directions thereunder is subject to the provisions of the Act and provides that the same would include closure, prohibition or regulation of any industry operation or processes. Section 6 of the Act confers upon the Central Government to make rules in respect, inter alia, of prohibition and restriction and location of the industry and carrying on of processes and operation in different areas. Rule 3 provides for standards for emission or discharge of environment pollutants from various operations or processes as would be specified in Schedule-I to IV. Rule 5(1) provides that the Central Government may take into consideration factors enumerated therein while prohibiting or restricting of the industry and carrying on all processes and operations in different areas.

19. Mr. Vakil has further submitted that it is for the first time, by virtue of the Notification dated 27th January, 1994, as amended from time to time, issued under Sections 3(1) and 3(2)(V) of the Act and Rule 5(3)(d) of the Rules, the Central Government directed that from the date of publication of the said Notification in the Official Gazette expansion or modernization of any activity or new project listed in Schedule-I of the Notification shall not be undertaken in any part of India unless it has been accorded environmental clearance by the Central Government. Mr. Vakil has submitted that so far as the new project is concerned, prohibition was against undertaking the project, meaning thereby, carrying on all processes and operation, but not construction of the project. Mr. Vakil has further submitted that Clause III-A of the Notification reading ‘no construction work, primary or otherwise, relating to setting up of a project may be undertaken till environmental and/or site clearance is obtained”, was inserted by Notification dated 4th May, 1994 but was repealed by the Notification dated 10th April, 1997. He has, therefore, submitted that undertaking a project means carrying on processes or operation thereof and does not include construction of the project. For this purpose, Mr. Vakil relied on the copy of Notification dated 27th January, 1994 as amended till 13th June, 2002 which is produced at Annexure-12 to the affidavit-in-reply, which did not contain Clause III-A.

20. Mr. Vakil has further submitted that even if the above plea is not accepted, there is good ground of defence for urging that the Respondent No. 5 was under the genuine and bonafide belief that no prior environmental clearance was required before starting construction. Mr. Vakil has further submitted that even if it is assumed that construction was carried out in breach of the terms of the notification, at the most, penal provisions may be invoked against the Respondent No. 5, but, in no case, it entails civil consequences. For this purpose, Mr. Vakil has relied on the passage from Karr On the Law of fraud and mistake 1st Indian Reprint, 1997, which states that “the question whether a statute which directs disclosure, with or without prescribing a criminal penalty for non-disclosure, confers any civil rights on persons injured by non-disclosure falls (in the absence of express provision in the nature) to be determined by the same principles as the question whether the breach of any other statutory duty gives a civil remedy.” The House of Lords (a) has recently laid down for this purpose the general principles that prima facie where a statute imposes a duty and prescribes no penalty for its breach (b), a civil remedy is accorded to any person injured by the breach, but if a specific criminal penalty is prescribed there is no civil remedy.

21. Mr. Vakil has further submitted that there is no generalised principle either statutory or laid down in any judicial pronouncement that wherever construction requires prior permission, the said Act would be invalid if done without permission. He has further submitted that the permission cannot cure illegality but lack of permission can certainly be cured by grant of such permission. Mr. Vakil has, therefore, submitted that the Respondent No. 5 has not carried out any construction in violation of the Notification and the Respondent No. 5 has not commenced carrying on any processes or operation in its project before obtaining environmental clearance certificate. The environmental clearance certificate granted by the Central Government cannot , therefore, be considered as ex post facto clearance and no prayer for demolition of the construction can be entertained.

22. Mr. Vakil has further submitted that the Respondent No. 5’s project falls within the ambit of Entry No. 13(a) of the Schedule-I of the Notification dated 27th January, 1994, which refers to primary metallurgical industry such as production of iron and steel, aluminium, copper, zinc, lead and furnace alloys. It does not fall in Entry No. 28 thereof, which refers to “Foundries (Individual)”, as alleged by the petitioners. He has further submitted that blast furnace project is covered by Entry No. 13(a). Entry No. 28 lists “Foundries (Individual)” and not “Foundries”. Mr. Vakil has further submitted that the contention, raised by the petitioners about the ‘foundry’ means an establishment where metal is melted and liquid metal is poured into moulds for casting metal, i.e. ductile iron spun pipes and cast iron spun pipes sought to be manufactured by the Respondent No. 5 are foundry products, which are cast by centrifugal casting process, is not correct one. He has further submitted that the Respondent No. 5’s project is a composite Blast Furnace and pipe Mill project and not a stand alone Foundry or Foundry (Individual). Entry No. 28 mentions Foundries (Individual), i.e. stand alone individual foundries and not foundries that may be part of composite establishment. He has further submitted that the Respondent No. 5’s pipe manufacturing plant by itself is not foundry. Mr. Vakil placed reliance on the Circular dated 6th October, 2003 issued by the Central Government in respect of applicability of EIA Notification to Mini Steel Plants/Foundry units, which, inter alia, states that Foundry units are those which are engaged in production of castings and process which involved simple melting of scraps, dross and other secondary materials for ingots production/semi or finished steel and does not include casting into moulds, is not a foundry activity. Mr. Vakil has further submitted that in the pipe manufacturing project of Respondent No. 5, castings are required to be subjected to several further processes. The Respondent No. 5’s project is not merely aiming at manufacturing of castings as end products but also finished products e.g. pipes. The pipe castings once formed are subjected to a number of processes e.g. grinding, cleaning, heat treatment, leashing etc. before a finished and saleable pipe is produced. He has further submitted that process of producing pipes by the Respondent No. 5 in this project is by use of induction furnace primarily meant for holding the already molten metal, which is made available from Blast Furnace at a required temperature. No coke is used in the process and as such there is no emission of pollutants. The entire plant is a closed plant where all the by-products of the main activity are routed through pipelines and utilized in other processes of the plant. The induction furnace runs on electro-magnetic induction. Whenever electric current flows through one electric meter it produced magnetic field, which allows current of a suitable weightage and frequency to be supplied to the coil of the furnace. The magnetic field so created is used for melting or heating the metal. In this process, there is no emission of pollutants.

23. Mr. Vakil has further submitted that there are in all 86 entries in Schedule-I of the Rules. All the items mentioned in these entries do not require EIA clearance. Entry No. 32 of Schedule-I refers to Foundries in general, which includes cupola, Arc furnaces and induction furnaces. It merely prescribes the standard and emission. In Schedule-I of the Notification dated 27th January, 1994, there are 30 entries only and clearance is required only in respect of those items which are mentioned therein. Foundries (Individual) covered by Entry No. 28 of Schedule-I of the Notification are not same as Foundries covered by Entry No. 32 of Schedule-I of the Rules, as otherwise, there is no need to separately mention Arc furnace in Entry No. 13(b) of Schedule-I of the Notification. Mr. Vakil has further submitted that it is not possible to ignore the word “individual” or assign any other meaning to it as attempted by Mr. Kapur. The statute cannot be interpreted on assumption that words are used casually. Just and proper meaning should be given to every word used in any Act, Rule or Notification. For applicability of Notification, what is material is Foundries (Individual) and not foundries. There is no base of raising the contention that every induction furnace is a foundry. One of the functions of induction furnace is to hold molten metal and if such an induction furnace is used in an integrated pipe manufacturing project, it cannot be termed as Foundries (Individual) which requires any EIA clearance. Mr. Vakil has, therefore, submitted that after obtaining clearance for Blast Furnace Project, no further clearance for pipe manufacturing project is required. Since validity of EIA Notification dated 27th January, 1994 is not challenged by the petitioners, it is not open for the petitioners to raise all these contentions treating the project of Respondent No. 5 as “Foundries”.

24. With regard to petitioners’ contention that the rejection of their representation is in violation of principles of natural justice as no opportunity of personal hearing is given and it does not contain any reason, Mr. Vakil has submitted that applicability of principles of natural justice depends upon facts of each case and there is no straight-jacket formula. Right with reference to public hearing is already given which was not availed of by the petitioners. The only right given under the order dated 9th September, 2004 of this court was right to make representation and that right was also based on consensus. Formula was evolved with the concurrence of the parties. It did not germane from the order of this court. Mr. Vakil has, therefore, submitted that the petitioners cannot ask for personal hearing as a matter of right. In support of his submissions, Mr. Vakil has relied on the decisions of the Hon’ble Supreme Court in the case of M/s. SHRIKRISHNADAS TIKARA v. STATE OF M.P. and Ors. reported in AIR 1977 Supreme Court 1691, wherein it is held that “the fact that in the second notice by the Collector a personal hearing was offered, does not mean that the failure personally to hear the petitioner was a contravention of the canon of natural justice in the first case. It is well-established that the principles of natural justice cannot be petrified or fitted into rigid moulds. They are flexible and turn on the facts and circumstances of each case.” Mr. Vakil has further relied on the decision of the Hon’ble Supreme Court in the case of POSTGRADUATE INSTITUTE OF MEDICAL EDUCATION AND RESEARCH and Anr. v. A.P. WASAN and Ors. reported in (2003) 5 SCC 321, wherein “the grievance of Respondent No. 1 (employee) in his writ petition before the High Court was against the appellant Institute and its alleged policy of promotion of Technologist Grade II sectionwise instead of cadrewise. It was for the appellant Institute to have justified its action. Justification would serve to protect the interests of other employees if it were legally sustainable. If it is not legally sustainable, it must be negated and not hearing employees who may be affected as a result of rejection of the justification, would not vitiate such negation.”

25. As far as reasons are concerned, Mr. Vakil has submitted that from the internal notings produced by the petitioners without disclosing the source, it is obvious that reasons are recorded on the file. Order of this court talks about the communication of decision and not the reasons on which decision was based. He has, therefore, submitted that there is no violation of the principles of natural justice.

26. Based on the aforesaid submissions and authorities relied upon, Mr. Vakil has forcefully submitted that the petitions deserve to be dismissed not only on preliminary objections but even on merits of the matter.

27. Mr. S.N. Shelat, the learned Advocate General appearing for the State of Gujarat as well as GPCB has submitted that the impugned order dated 21st October, 2004 granting EIA clearance to the Blast Furnace Project of Respondent No. 5 for manufacturing of pipes is a balanced order wherein enough safeguards were taken by the Central Government. Kutch being a backward area, enormous development is required but at the same time, protection of environment is also equally important. The Central Government has taken into consideration all these aspects and passed the impugned order. Mr. Shelat has relied on the decision of the Hon’ble Supreme Court in the case of CONSUMER EDUCATION AND RESEARCH SOCIETY v. UNION OF INDIA and Ors. reported in AIR 2000 Supreme Court 975 wherein it is held that “if an attempt is made by the State Legislature and the State Government to balance the need of the environment and the need of economic development it would not be proper to apply the principles of Prohibition in such a case. The reports of the three committees only point out the ecological importance of the area and express an apprehension, that any major mining operation within the notified area and large scale industrialisation near about the sanctuary as originally notified, may adversely affect the ecological balance and bio-diversity of that area. It would, therefore, be proper and safer to apply the ‘Principle of Protection’ and the ‘Principle of Polluter Pays’ keeping in mind the principle of ‘sustainable development’ and the ‘principle of Inter-generation equity’.”

28. Mr. Shelat has further submitted that the Respondent No. 5’s project is not covered by Entry No. 28, i.e. Foundries (Individual). He has further submitted that all foundry activities are not prohibited under the Notification. An induction furnace is used in holding of melting metals and such an induction furnace in an integrated plant is not Foundries (Individual). Mr. Shelat has relied on the extract from the Chapter 11.18 on Melting Practice and Furnaces from Serope Kalpakjian’s Book, Manufacturing Engineering and Technology. The melting furnaces commonly used in foundries are electric-arc, induction, crucible and cupolas. Induction furnaces are especially useful in smaller foundries and produce composition controlled smaller melts. There are two basic types. The coreless induction furnace consists of a crucible completely surrounded with a water-cooled copper coil through which high frequency current passes. Because there is a strong electromagnetic stirring action during induction heating, this type of furnace has excellent mixing characteristics for alloying and adding new charge of metal. The other type is called a core or channel furnace which uses low frequency (as low as 60 Hz) and has a coil that surrounds only a small portion of the unit. It is commonly used in non-ferrous foundries and is particularly suitable for superheating (heating above normal casting temperature to improve fluidity), holding (keeping the molten metal at a constant temperature for a period of time, thus making it suitable for die-casting applications), and duplexing (using two furnaces, such as melting the metal in one furnace and transferring to another). Mr. Shelat has, therefore, submitted that such an induction furnace cannot be termed as Foundries (Individual) requiring EIA clearance.

29. Mr. Shelat has further submitted that the present petition as public interest litigation is not a bonafide petition. Mr. Shelat has submitted that the petitioners have referred to certain internal notings of the Respondent No. 1 which culminated in the alleged ex post facto approval vide impugned order dated 21st October, 2004 and produced the said notings alongwith the petition at Annexure-T (collectively), without disclosing the source thereof. Mr. Shelat has submitted that there is no public access to these notings and yet the same are produced by the petitioners to subserve their own purposes. Mr. Shelat has relied on the decision of the Hon’ble Supreme Court in the case of PURANJIT SINGH v. UNION TERRITORY OF CHANDIGARH and Ors. reported in AIR 1994 Supreme Court 2737 wherein it is held that “Although it is not known how he came in possession of the said notings, it was improper on his part to produce these notings in the Court proceedings, assuming that he had come in possession of them authorisedly. As a responsible officer he ought to know that notings in the departmental files did not create any rights in his favour. It is the orders issued by the competent authorities and received by him which alone can create rights in his favour.”

30. Mr. Shelat has further relied on the decision of the Hon’ble Supreme Court in the case of ASHOK KUMAR PANDEY v. STATE OF WEST BENGAL and Ors. reported in AIR 2004 Supreme Court 280, wherein the Hon’ble Supreme Court has held that “The other interesting aspect is that in the PILs, official documents are being annexed without even indicating as to how the petitioner came to possess them. In one case, it was noticed that an interesting answer was given as to its possession. It was stated that a packet was lying on the road and when out of curiosity the petitioner opened it, he found copies of the official documents. Whenever, such frivolous pleas are taken to explain possession, the Court should do well not only to dismiss the petitioners but also to impose exemplary costs. It would be desirable for the Courts to filter out the frivolous petitions and dismiss them with costs as afore-stated so that the message goes in the right direction that petitions filed with oblique motive do not have the approval of the Courts.” Mr. Shelat, therefore, submitted that the present petitions deserve to be dismissed with exemplary costs.

31. Mr. Jitendra Malkan, the learned Senior Standing Counsel appearing for Respondent No. 1 - Union of India, submitted that the petitioners have got an alternative efficacious remedy by way of filing an appeal before the National Appellate Authority. He has further submitted that though the Chairman’s post is still vacant, Vice-chairman is already appointed who is competent to deal with the grievance raised by the petitioners in these petitions. Mr. Malkan has further submitted that the Respondent No. 1 has considered the proposal of Respondent No. 5 on merits and in accordance with the Procedure laid down in EIA Notification dated 27th January, 1994. Mr. Malkan has denied that the Ministry of Environment & Forests has granted ex post facto environmental clearance as alleged by the petitioners. Mr. Malkan has further submitted that even if any default is committed by the Respondent No. 5, the State Government has already taken action against it by invoking powers Under Section 19 of the Environment (Protection) Act, 1986. Mr. Malkan has further submitted that once the public hearing is over under the prescribed procedure, thee is no provision for giving further hearings to individuals either by the Expert Committee (Industry) or by the Ministry.

32. Mr. Malkan has further submitted that the petitioners have produced internal notings of the Ministry without disclosing the source thereof. These internal notings are not public documents and unless the court directs the Respondent No. 1 to produce the same, the petitioners had no business to produce the same. The individual officers might have expressed their own views. However, final decision was taken after weighing pros and cons. With regard to two different EIA Reports, Mr. Malkan has submitted that as per the clarification made by the respondent No. 5, during the public hearing, a suggestion was received to use alternative fuels to furnace oil. The Respondent No. 5 decided to go for cleaner fuel with low sulphur content. based on the low sulphur fuel, required amendments were made in the EIA Report and on the basis of this subsequent Report, EIA clearance was granted to the Blast Furnace Project. Mr. Malkan has further submitted that while granting environmental clearance on 21st October, 2004, the Respondent No. 1 has stipulated a specific condition that the Respondent No. 5 shall not take up any foundry activity relating to manufacturing of ductile iron pipe fittings and ductile iron castings without prior environmental clearance. Mr. Malkan has further submitted that the objections raised by the petitioners to the grant of environmental clearance to the Respondent No. 5 for establishment of mini blast furnace, were not found justified in the light of the provisions of the EIA Notification dated 27th January, 1994 and its subsequent amendments. However, those environmental concerns which after due consideration were found valid, were accounted for by stipulating conditions/safeguards in the environmental clearance letter dated 21st October, 2004.

33. Mr. Malkan has further submitted that the Respondent No. 5 has disposed off the representations of the petitioners after duly considering each point raised in the representations and in accordance with law. It was, therefore, not considered necessary for further oral hearing in the matter. Mr. Malkan has further submitted that induction furnace is not a foundry. Induction furnace is simply a melting unit. As per the Environment (Protection) Act, 1986, the standards for emission or discharge of environmental pollutants specified for the foundries indicate the particulate matter limits from the induction furnace which is used as a melting unit in the foundry. Mr. Malkan has further submitted that with regard to manufacturing of DI and CI pipes by centrifugal spinning process, the Respondent No. 1 has obtained opinion of an expert from National Metallurgical Laboratory that a unit with induction furnace with centrifugal cast pipes cannot be taken as foundry unit, since there is no moulding line in the centrifugal cast. Mr. Malkan has further submitted that as per the expert opinion from NML, NOC granted by GPCB on 5th January, 2004 for the items i.e. ductile iron fittings and ductile iron castings have to be made in foundries only. Thus, while according environmental clearance to Respondent No. 5 for Blast Furnace, the above aspect has been taken care of by stipulating a specific condition that the said two items will not be manufactured by the Respondent No. 5 without obtaining environmental clearance. Mr. Malkan has further submitted that the GPCB has been advised by the Respondent No. 1 vide its letter dated 21st October, 2004, not to “grant consent to operate” for manufacturing of DI pipe fittings and DI castings without prior environmental clearance.

34. In view of the above submissions and in view of the affidavit-in-reply filed by the Respondent No. 1, Mr. Malkan has submitted that none of these petitioners deserve for any relief and the petitions be summarily dismissed with cost.

35. We have heard at great length, the learned Advocates appearing for the respective parties and we have also dispassionately considered their submissions made in their pleadings as well as at the time of hearing of these petitions. Various documents, Reports, Statements, expert opinions, extracts from the Books having relevance with the subject matter of the petitions, as well as authorities cited before us were taken into consideration. Having regard to the facts and circumstances of the case, and looking to the issues involved in these petitions, we do not think it fit and proper to deal with all the contentions raised before us and give our finding thereon. In our opinion, the scope of controversy is narrow which has been widened because of pleadings and arguments made on behalf of the respective parties.

36. As far as preliminary objections raised against the maintainability of the petitions are concerned, we could have thrown out the first petition, being Special Civil Application No. 14460 of 2004 but for the other two petitions on the same subject matter. Normally, multiple petitions under Public Interest Litigation, on the same subject matter are not entertained. However, the first petition does not seem to have been filed bonafide or for real and genuine public cause and it does not inspire our confidence to treat it as Public Interest Litigation in real sense. The resolution dated 15th July, 2004 was produced at the belated stage. The relationship between some of the office-bearers and members of the Board of Trustees with the personnel of Electro Steel Castings Limited is difficult to be overlooked. It, therefore, leads us to believe that the first petition is a sponsored petition. In ASHOK KUMAR PANDEY v. STATE OF WEST BENGAL and Ors. (supra), the Hon’ble Supreme Court, in no uncertain terms, has observed that “when there is material to show that a petition styled as a public interest litigation is nothing but a camouflage to foster personal disputes, said petition is to be thrown out.” Since there is business rivalry between the said ESCL and the Respondent No. 5 and since the said ESCL is in the habit of sponsoring such petitions, we do not concur with the view of the present petitioners that there is a real and genuine public interest involved in the litigation. It is difficult to believe that they have approached this court to wipe out violation of fundamental rights and genuine infraction of statutory provisions, but not for personal gain or private profit or political motive or any oblique consideration, as observed by the Hon’ble Supreme Court in that case.

37. There is one more reason to arrive at this conclusion. The petitioners in the first petition have produced certain official notings from the Government files alongwith the petition, without disclosing their source of possession. The petitioners are not supposed to have any access to these official notings as they are not public documents. Despite the petitioners being in possession of these official notings, they have prayed for in the petition that appropriate writ, order or direction be issued for the production of all relevant records pertaining to the impugned order. On our direction to the Respondent No. 1, the learned senior Standing Counsel, Mr. Malkan produced the authentic copies of these official notes and while perusing and comparing these two sets of official notes, we found that certain paragraphs were omitted in the official notes produced by the petitioners, despite the fact that the same were certified to be true copies of the original. This shows that how casually and in laconic manner the official notes were produced by the petitioners. The petitioners’ possession of official notes is worst than the instance quoted by the Hon’ble Supreme Court in ASHOK KUMAR PANDEY’s case (supra) as no attempt was made to explain the source, and the petitioners remained totally silent about it. We, therefore, deprecate this unauthorised possession of official notes by the petitioners.

38. Coming to the merits of the matter, there is no dispute about the fact that the Respondent No. 5 has applied for environmental clearance for its blast furnace project for manufacturing pipe and clearance was granted to such blast furnace project only. Before applying for this environmental clearance for blast furnace, the Respondent No. 5 obtained ‘no objection certificate’ from GPCB on 5th January, 2004. After obtaining this NOC, construction was started by the Respondent No. 5. Though this construction was in breach of Clause III-A of the Notification dated 27th January, 1994 as amended from time to time, we found force in Mr. Vakil’s arguments that because of some controversy about insertion and repealing of Clause III-A, the Respondent No. 5 was under genuine and bonafide belief that for mere construction work and without starting any manufacturing process or operation, no clearance is required. Even otherwise, it was not such an illegality which could not be cured. Since the Respondent No. 1 has taken conscious decision after considering all aspects and since there is no allegation of any emission or discharge of pollutants by mere construction, we are of the view that the clearance granted by the Respondent No. 1 in respect of the blast furnace cannot be treated as ex post facto clearance and hence there is no question of demolition of construction made for the blast furnace project.

39. With regard to the core issue of proposed use of induction furnace for pipe manufacturing project of the Respondent No. 5, we found that the Ministry of Environment & Forests has mainly relied on the opinion of three members’ committee consisting of Dr. K.K. Mishra, Emeritus Scientist, National Meteorological Laboratory, Jamshedpur, Dr. Sen Gupta, Member-Secretary, Central Pollution Control Board, Delhi and Mr. Y.V. Jhala, Director, Wild Life Institute of India, Dehradun. According to Dr. Mishra’s opinion, in the manufacture of spun pipe, the liquid metal is poured into revolving water cooled steel moulds and is not a typical foundry operation in strict sense. A parallel can be drawn from the ingot casting by teeming steel into cast iron ingot moulds. There is no moulding line in the centrifugal castings. A very minor core is to be put at the ends to form the socket ends. He was also of the view that the spun pipe plants are usually referred separately from the foundries as such. After giving certain examples, he expressed an opinion that a unit with induction furnace with centrifugally cast pipes cannot be taken as a foundry unit. However, Ductile Iron Castings and Ductile Iron Pipe Fittings have to be made in the foundry only. Based on this opinion, and since the Respondent No. 5, vide its communication dated 8th October, 2004, made it clear that the CI/DI Fittings units are no longer part of their pipe plant project, the MOEF has taken the decision to incorporate a specific condition in the clearance letter that these two items shall not be produced and no foundry may be installed. However, this later portion, namely “no foundry may be installed” has not been incorporated in the clearance letter dated 21st October, 2004.

40. It is in this background, the issue becomes important as to whether pipe manufacturing project also requires environmental clearance, once having obtained clearance for Blast Furnace, as the use of induction furnace cannot be ruled out, and, in that case, whether Entry No. 28 of Schedule-I of EIA Notification dated 27th January, 1994 is attracted which talks of Foundries (Individual). The word ‘individual’ has to be given its own meaning. It cannot be interpreted by saying that each and every foundry, whether independent or stand alone or used in one composite integrated project, requires environmental clearance under Entry No. 28. This controversy could have been avoided by clarifying the issue with Expert Committee (Industry) or by incorporating the condition that no foundry may be installed, as it was stated in the notings of the MOEF, on the basis of which the order was issued.

40.1 Undisputedly, the Respondent No. 5 had applied for environmental clearance from the Central Government only in respect of the project of Blast Furnace. This is abundantly clear from their application, a copy of which is on record. Therefore, the procedure contemplated for the grant of clearance under the notification dated 27th January, 1994 was followed only in respect of the Blast Furnace covered under item 13 of the Schedule to the said notification, and not in respect of any other item falling in that Schedule including item 28 of ‘Foundries (Individual)”. Even the public hearing was obviously in respect of the Blast Furnace for which the application was made. The clearance of the project of Blast Furnace under the impugned order cannot, therefore, be treated as a clearance granted for any project other than of the Blast Furnace. Such clearance in respect of the Blast Furnace does not amount to clearance of any foundry work that may be involved in the manufacture of ductile iron spun pipes and ductile iron cast pipes by use of induction furnace.

41. It is settled position in law that judicial review of decision-making process and not the decision, is permissible. We cannot sit in appeal over the decision of competent authorities. While taking decision of granting clearance to Blast Furnace, the Respondent No. 1 has incorporated several conditions and safeguards and subject to them, the clearance was ordered to be operated. In condition No.(vii) of Specific Conditions, it is made clear that the company shall not take up any foundry activity relating to manufacturing of Ductile Iron Pipe Fittings and Ductile Iron Casting as mentioned at Items No. 3 and 4 of NOC granted by the GPCB vide their letter dated 5th January, 2004 without prior environmental clearance. This is an indicative of the fact that MOEF believed that foundry work was not to be done by virtue of exclusion of these two items 3 and 4. However, the induction furnace which is one of the types of foundries under Rule 32 of the said Rules was to be used under the project for manufacture of all the four items i.e. D.I. Spun Pipes, D.I. Cast Pipes, D.I. Fittings and D.I. Castings. There is therefore, no logic or rational basis in not incorporating the items of Ductile Iron Spun Pipes and Cast Iron Pipes in condition No. (vii) when the same process of foundry activity is involved and same standard of emission or discharge of environmental pollutants is involved. The Ministry shall seek the necessary clarification from the Expert Committee (Industry) and the GPCB shall not grant consent to operate for Ductile Iron Pipe Fittings and Ductile Iron Casting without prior environmental clearance and for Ductile Iron Spun Pipes and Ductile Iron Cast Pipes without such clarification from the Expert Committee (Industry). The clearance letter makes it clear in condition No.(xvi) that the Ministry has appraised the proposal without prejudice to the action initiated by the GPCB under Section 19 of the Environment (Protection) Act, 1986 for commencing construction activity of Mini Blast Furnace without prior environmental clearance. Moreover, condition No.(ii) of General Conditions says that no further expansion or modification in the plant should be carried out without prior approval of the Ministry of Environment and Forests. The clearance letter has also made it clear that the Ministry may revoke or suspend the clearance, if implementation of any of the above conditions is not satisfactory.

42. From incorporation of the various conditions as a whole and above conditions in special, in the clearance letter, we are of the view that adequate precautions and restrictions were provided and proper procedure has been followed while granting environmental clearance to the Blast Furnace Project and the petitioners’ representations were also duly considered prior to taking above decision in the matter. Due to all these conditions and safeguards provided in the clearance letter, we accept the submissions of Mr. Shelat that the impugned order is a balanced one taking care of the need of environment and the need of economic development. Kutch District, being underdeveloped and earthquake affected area, the need for economic and industrial development is of prime importance and without causing any damage to the environmental atmosphere of the area, and if principle of prohibition may not be applied with full force or vigour, the principle of sustainable development and the principle of inter-generation equity would be observed. While taking this view, we are fortified by the decision of the Hon’ble Supreme Court in the case of CONSUMER EDUCATION AND RESEARCH SOCIETY v. UNION OF INDIA (supra).

43. It is further to be noted that Dr. Y.V. Jhala, Director of Wild Life Institute of India, has opined, keeping in mind the ecology of the area, that the site location is over 15 km distance from any protected area. The area is within the range of several endangered species and some endemic species. However, none of these species are restricted to this region of Mundra, Kutch. The Project located in area earmarked for development is not likely to be detrimental to the populations of these species. Over and above this, the Respondent No. 1 has also found that seismicity aspect of the project has been looked into by the Expert Committee (Industry). MECON has given a certificate that civil and structural design work has been carried out as per IS:1893-2002 and that the blast furnace will withstand the earthquake. The Respondent No. 5 has submitted Disaster Management Plan in the contingency of the earthquake in the region. Therefore, the Respondent No. 1 was of the view that there was no need to appoint NEERI or any other agency to examine the seismicity aspect.

44. With this, the only issue which remains to be dealt with is the violation of principles of natural justice. The only right which flows from the order of this court dated 9th September, 2004 is to make representation. Personal hearing was not contemplated. This aspect was also considered by De Smith, Woolf & Jowell in JUDICIAL REVIEW OF ADMINISTRATIVE ACTION, and it was observed therein that “A fair “hearing” does not necessarily mean that there must be an opportunity to be heard orally. In some situations it is sufficient if written representations are considered. Where the words “hearing” or “opportunity to be heard” are used in legislation, they usually require a hearing at which oral submissions and evidence can be tendered. However, in a great many statutory contexts, a duty of “consultation” is placed upon the decision-maker. This is almost always interpreted by the courts to require merely an opportunity to make written representations, or comments upon announced proposals.” On the basis of official notings produced by the Respondent No. 1 and the impugned order, it becomes foregone conclusion that the petitioners’ representations were duly considered and reading together the official notings and the impugned order, it cannot be said that no reasons were recorded. The petitioners’ right was to ask for decision and not the reasons on which the decision was based. With regard to filing of two EIA Reports and decision was based on the second Report for which no public hearing was given, we are in agreement with the submissions made by the learned counsels appearing for the Respondents No. 1, 3 and 5 and we do not find any infirmity which calls for any interference.

45. Subject to the observations, directions and clarifications contained hereinabove, all the three petitions are dismissed. Notices are discharged without any order as to costs.
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JUDGMENT
Subashan Reddy, C.J.
1. This writ appeal is against the interlocutory order passed by the learned single Judge of this Court in a writ miscellaneous petition. The matter pertains to the challenge to the Notification dated 7th July 2004 issued by the Ministry of Environment and Forest, imposing certain restrictions in the matter of construction of buildings with an investment of Rs.50 crores or more without environmental clearance from the Government of India. Learned single Judge, while admitting the writ petition, passed the following interim order:

"Interim stay of the notification challenged in the writ petition subject to the following:

Evaluation and processing the tenders received upto the last date (i.e.) 6-8-04 shall go on; however, awarding the final work order on the basis of such evaluation alone shall stand deferred until further orders."

In the present writ appeal, the Union of India seeks for setting aside the interim order passed by the learned single Judge. 

2. Heard Shri V.T. Gopalan, learned Additional Solicitor General for the appellant and Shri N.R. Chandran, learned Advocate General for the respondent. There are petitions before us for impleadment by some third parties, who are supporting the concerned notification, as also by some private builders, whose estimated cost of porposed constructions go beyond Rs.50 crores and thus falling within the ambit of the said notification.

3. Several arguments were advanced before us in this appeal. It is to be noted that we are dealing an appeal which is against the interlocutory order passed in the writ petition and therefore, at this stage, we will not delve deep into those arguments. Those arguments may be advanced at the final hearing of the writ petition and considered for final verdict. But, at the present stage, after hearing learned counsel, we are of the view that the following phareseology in the impugend order, viz.

"Interim stay of the notification challenged in the writ petition subject to the following"

is not necessary because ultimately what is permitted by the learned single Judge was the evaluation and processing of the tenders which were received upto the last date, i.e. 6-8-2004. The order clearly says that awarding of the final work order on the basis of such evaluation shall be deferred until furthers orders of this Court. If such being the fact, to avoid any confusion in understanding the import of the order, we only modify the order passed by the learned single Judge to the following effect:

"The notification cannot be stayed until it is set aside by this Court on a final hearing. However, the evaluation and processing of the tenders received upto the last date, i.e. 6-8-2004 shall go on but there cannot be awarding of the final work order."

Since there are some private builders, who have filed petitions for impleadment in the writ petition and on whose behalf some arguments were advanced before us, we add that the applications submitted by such builders, who fall within the ambit of the concerned notification, shall be evaluated and processed and final orders may be passed on such applications. Such builders may take all steps up to the stage of finalising the tenders if they are called or identify a contractor if it is going to be awarded to any one otherwise than by the tenderer but no final work with regard to construction of the building shall commence until further orders of this Court. If any application which has already been filed by the builders before the cut-off date, viz. 6-8-2004 is still pending, CMDA shall consider and dispose of the same within four weeks from the date of receipt of copy of this order.

4. The writ appeal is disposed of accordingly. All other interlocutory miscellaneous applications shall be tagged along with the final hearing of the writ petitions. We direct the posting of the writ petitions for final hearing before the learned Judge concerned, subject to part-heard cases, on 27-9-2004. Connected W.A.M.P. No. 5286 of 2004 is closed.

SUPREME COURT OF INDIA
Civil Appeal No. 2991 of 2004 (Arising out of S.L.P. (C) No. 11462/2002)
Appellants: Modern Terry Towel Ltd. Vs. Respondent: Solanki Muljibhai Revabhai Harijan Vyas and Ors.Decided On: 05.05.2004
Hon'ble Judges: 
S. Rajendra Babu, C.J. and G.P. Mathur, J.
Counsels: 
For Appellant/Petitioner/Plaintiff: R.F. Nariman, Sr. Adv. and Manik Karanjawala, Adv.
For Respondents/Defendant: Hemantika Wahi, Adv. for the Respondent Nos. 2-3 and E.C. Agrawala, Adv. for the Respondent No. 1
Subject: Environment
Catch Words: 
Damage, Deposit, Pollution Control, Trade Effluent
Prior History: 
From the Judgment and Order dated 21.12.2001 of the Gujarat High Court in C. Appln. No. 4361/2001 in C. Appln. No. 1074 of 1998
Disposition: 
Appeal allowed
Case Note: 
Environment – Writ petition against appellant letting out its trade effluents outside factory premises – High Court directing closure of factory – High Court by another order directing appellant to deposit a sum of Rs 75 lakhs as a condition for restarting of unit – Agreement between petitioners and appellant for commissioning of effluent treatment plant – On writ petitioners being paid damages on account of discharge of effluents, and unit having met requirement of Gujarat Pollution board, petition withdrawn by High Court – Application for refund of amount in deposit – High Court observing that application could be revived only after cases pending before Court were disposed of – Validity – Degradation of environment or damage, if any, suffered by the residents residing in the vicinity having been satisfied with the compensation paid to them in terms of the agreement which was produced before the High Court, the ETP having been set up and with pollution control norms having been satisfied, the High Court ought to have considered question of refund of the amounts deposited with Court and ought to have treated the case on a different footing altogether and not connected with other cases pending before this Court – Order of High Court set aside – Matter remitted back to High Court for consideration afresh 
JUDGMENT
S. Rajendra Babu, C.J.
1. Leave granted.
2. A writ petition was filed in the High Court by a resident within the vicinity of a unit of the appellant on the allegation that the appellant was letting out its trade effluents outside factory premises. On 16.12.1996 the High Court appointed a Committee to make a report regarding discharge of effluent. On the filing of Report by that Committee a show cause notice was issued to the appellant on 26.12.1996 in the light of the contents thereof. Thereafter, the High Court on 9.1.1997 directed the closure of the factory. In the course of the order made by the High Court it was noticed that the appellant could not say that there was no discharge of trade effluent. The High Court directed the appellant to deposit a sum of Rs. 75,000/- and also ordered its closure. On 16.1.1997 by another order made the High Court directed the appellant to deposit a sum of Rs. 75 lakhs as a condition for restarting of the unit . On depositing such amounts in instalments the High Court directed restarting of certain activities which do not generate any kind of effluent. Then by an order made on 27.1.1998 the High Court disposed of the matter. In the course of the order made on that day it was noticed that an agreement had been entered into between the petitioner and certain other persons residing in the village with the appellant; that effluent treatment plant (ETP) was about to be commissioned and this would include training of the people of the industry for the operation and of the maintenance of the ETP; that the report filed by the Gujarat Pollution Control Board on examining the samples collected on 20.01.1999 indicated that the appellant is meeting the norms; that the petitioners and others in the writ petition filed before the High Court had been paid damages arising on account of discharge of effluents and had entered into an agreement which was filed before the High Court; and that the unit having met with the requirements of the Gujarat Pollution Control Board. On that basis, the High Court disposed of the writ petition allowing the same to be withdrawn. However, as regards the refund of the amount deposited by the appellant before the Court, the High Court stated that this aspect could be considered at a later stage.
3. Thereafter, an application was made for refund of the said amount in deposit. The High Court disposed of that application without making any order by making it clear that such application could be revived after the cases pending before this Court are disposed of.
4. In this appeal, it is urged before us that the writ petition having been withdrawn and the concerned persons who had suffered damage on account of discharge of effluents having been compensated, question of continuing to keep the said amounts deposited in Court would not arise. It is further submitted that this case stands entirely on different footing from other cases pending before this Court because in other cases discharge of effluent was to a common ETP while no such discharge had been made in this case, except some of the effluents having been discharged into lands surrounding the factory.
5. Degradation of environment or damage, if any, suffered by the residents residing in the vicinity having been satisfied with the compensation paid to them in terms of the agreement which was produced before the High Court, the ETP having been set up and with pollution control norms having been satisfied, the High Court ought to have considered question of refund of the amounts deposited with Court and should have treated this case on a different footing altogether and not connected with other cases pending before this Court.

6. Therefore, we set aside the order made by the High Court, remit the matter to the High Court for fresh consideration of the application for refund and to dispose of the matter in accordance with law.

7. The appeal is allowed accordingly.
IN THE SUPREME COURT OF INDIA
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From the Judgment and Order dated 21.12.2001 of the Gujarat High Court in C. Appln. No. 4361/2001 in C. Appln. No. 1074 of 1998
Disposition: 
Appeal allowed
Case Note: 
Environment – Writ petition against appellant letting out its trade effluents outside factory premises – High Court directing closure of factory – High Court by another order directing appellant to deposit a sum of Rs 75 lakhs as a condition for restarting of unit – Agreement between petitioners and appellant for commissioning of effluent treatment plant – On writ petitioners being paid damages on account of discharge of effluents, and unit having met requirement of Gujarat Pollution board, petition withdrawn by High Court – Application for refund of amount in deposit – High Court observing that application could be revived only after cases pending before Court were disposed of – Validity – Degradation of environment or damage, if any, suffered by the residents residing in the vicinity having been satisfied with the compensation paid to them in terms of the agreement which was produced before the High Court, the ETP having been set up and with pollution control norms having been satisfied, the High Court ought to have considered question of refund of the amounts deposited with Court and ought to have treated the case on a different footing altogether and not connected with other cases pending before this Court – Order of High Court set aside – Matter remitted back to High Court for consideration afresh 
JUDGMENT
S. Rajendra Babu, C.J.
1. Leave granted.
2. A writ petition was filed in the High Court by a resident within the vicinity of a unit of the appellant on the allegation that the appellant was letting out its trade effluents outside factory premises. On 16.12.1996 the High Court appointed a Committee to make a report regarding discharge of effluent. On the filing of Report by that Committee a show cause notice was issued to the appellant on 26.12.1996 in the light of the contents thereof. Thereafter, the High Court on 9.1.1997 directed the closure of the factory. In the course of the order made by the High Court it was noticed that the appellant could not say that there was no discharge of trade effluent. The High Court directed the appellant to deposit a sum of Rs. 75,000/- and also ordered its closure. On 16.1.1997 by another order made the High Court directed the appellant to deposit a sum of Rs. 75 lakhs as a condition for restarting of the unit . On depositing such amounts in instalments the High Court directed restarting of certain activities which do not generate any kind of effluent. Then by an order made on 27.1.1998 the High Court disposed of the matter. In the course of the order made on that day it was noticed that an agreement had been entered into between the petitioner and certain other persons residing in the village with the appellant; that effluent treatment plant (ETP) was about to be commissioned and this would include training of the people of the industry for the operation and of the maintenance of the ETP; that the report filed by the Gujarat Pollution Control Board on examining the samples collected on 20.01.1999 indicated that the appellant is meeting the norms; that the petitioners and others in the writ petition filed before the High Court had been paid damages arising on account of discharge of effluents and had entered into an agreement which was filed before the High Court; and that the unit having met with the requirements of the Gujarat Pollution Control Board. On that basis, the High Court disposed of the writ petition allowing the same to be withdrawn. However, as regards the refund of the amount deposited by the appellant before the Court, the High Court stated that this aspect could be considered at a later stage.
3. Thereafter, an application was made for refund of the said amount in deposit. The High Court disposed of that application without making any order by making it clear that such application could be revived after the cases pending before this Court are disposed of.
4. In this appeal, it is urged before us that the writ petition having been withdrawn and the concerned persons who had suffered damage on account of discharge of effluents having been compensated, question of continuing to keep the said amounts deposited in Court would not arise. It is further submitted that this case stands entirely on different footing from other cases pending before this Court because in other cases discharge of effluent was to a common ETP while no such discharge had been made in this case, except some of the effluents having been discharged into lands surrounding the factory.
5. Degradation of environment or damage, if any, suffered by the residents residing in the vicinity having been satisfied with the compensation paid to them in terms of the agreement which was produced before the High Court, the ETP having been set up and with pollution control norms having been satisfied, the High Court ought to have considered question of refund of the amounts deposited with Court and should have treated this case on a different footing altogether and not connected with other cases pending before this Court.

6. Therefore, we set aside the order made by the High Court, remit the matter to the High Court for fresh consideration of the application for refund and to dispose of the matter in accordance with law.

7. The appeal is allowed accordingly.
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Constitution of India - Article 136; Environment Protection Act, 1986 - Section 3(1) and 3(2)
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Disposition: 
Appeal dismissed
Citing Reference: 
******      Affirmed
The Goa Foundation and Anr. v. State of Goa and Ors.  ******

Case Note: 
Environment – Environment Protection Act, 1986 – Sections 3(1), 3(2) – Construction raised in violation of Coastal Regulation Zone notification – Writ petition filed seeking demolition of construction put up by appellant on ground of being violative of High Tide Line in Coastal Region Zone within which no construction was permissible – Writ petition filed by appellant contending that since construction being put up beyond 200 meters from High tide line, was permissible – High Court dismissing appellant’s writ petition, directed demolition of construction – Appeal to Supreme Court – Dismissing appeal, held that since Coastal Regulation Zone notifications having being issued in interest of protecting environment and ecology in coastal area, construction raised in violation of such regulations could not be lightly condoned – As construction was raised without permission and direction of High Court in matter of demarcation and determination of HTL being based on amendment dated 18.08.1994, while appellant’s construction being completed before date of amendment, appellant held not to be entitled to benefit of order dated 25.09.1996 passed in writ petition No. 102 of 1996 – Impugned judgment of High Court does not warrant any interference
JUDGMENT
1. The appellant is in possession of a piece of property included in survey No. 54/4 located within the jurisdiction of village panchayat of Colva, Salcete, Goa. It is the appellant's own case, vide para 4 of the writ petition, that earlier there existed a structure of thatched roof supported by laterite stone pillars, which structure was used by sun bathers and visitors. However, in place of old construction, appellant commenced putting up fresh construction which resulted into a pucca building coming up in existence in place of the old structure.
2. The new building is now structure of laterite stones and cement with a concrete roof. This construction was commenced on 13.7.1994 and completed on 17.8.1994. Two writ petitions came to be filed in the High Court of Bombay at Goa. CWP No. 76 of 1995 was filed by the appellant's neighbour seeking demolition of the construction put up by the appellant. CWP No. 237 of 1999 was filed by the appellant seeking protection of the construction raised by her. The petitioner in CWP No. 76 of 1995 alleged the appellant's construction to be unauthorised and also violative of High Tide Line in Coastal Region Zone within which no construction is permissible. The Case of the appellant in writ petition No. 237 of 1999 was that the construction put up by her was beyond 200 metres from High Tide Line, and therefore, permissible and that although the appellant's construction was not supported by previous permission by the authorities, the same could be regularised. The High Court allowed the writ petition No. 76 of 1995 while dismissing the appellant's writ petition No. 237 of 1999. The High Court directed the construction put up by the appellant to be demolished.
3. Feeling aggrieved by the common judgment disposing of the two writ petitions, the appellant has filed these appeals by special leave. The learned senior counsel for the appellant has reiterated the same two contentions which were advanced before the High Court. Forceful reliance has been placed on the judgment of the High Court of Bombay delivered by a Division Bench on 25.9.1996 in Writ Petition No. 102 of 1996 titled The Goa Foundation and Anr. v. State of Goa and Ors., wherein the High court has issued directions in the matter of determining the High Tide Line on the basis of Hydrographic charts prepared by the Naval Hydrographic Office. The learned senior counsel for the appellant submitted that such a direction issued by the Division Bench of the High court in another writ petition has been accepted by the respondents and therefore, unless and until the High Tide Line has been determined in compliance with the direction issued by the High court on 25.9.1996, the construction raised by the appellant should not be demolished.
4. We do not think that any fault can be found with the judgment of the High Court and the appellant can be allowed any relief in exercise of the jurisdiction conferred on this Court under Article 136 of the constitution. Admittedly, the construction which the appellant has raised is without permission. Assuming it for a moment that the construction, on demarcation and measurement afresh and on HTL being determined, is found to be beyond 200 metres of HTL, it is writ large that the appellant has indulged into misadventure of raising a construction without securing permission from the competent authorities. That apart, the learned counsel for the respondents has rightly pointed out that the direction of the High Court in the matter of demarcation and determination of HTL is based on the amendment dated 18.8.1994 introduced in the notification dated 19.2.1991 entitled the Coastal Regulation Zone notification issued in exercise of the power conferred by Section 3(1) and Section 3(2)(v) of the Environment Protection Act, 1986, while the appellant's construction was completed before the date of the amendment and therefore, the appellant cannot take benefit of the order dated 25.9.96 passed in writ petition No. 102 of 1996.

5. It is pertinent to note that during the pendency of the writ petition, the appellant had moved two applications, one of which is dated 11.7.1995, for the purpose of regularisation of the construction in question. Goa State Coastal Committee for Environment-the then competent body constituted a sub-committee which inspected the site and found that the entire construction raised by the appellant fell within 200 metres of the HTL and the construction had been carried out on existing sand dunes. The Goa State Coastal Committee for Environment, in its meeting dated 20.10.1995, took a decision inter alia holding that the entire construction put up by the appellant was in violation of the Coastal Regulation Zone Notification.

6. The Coastal Regulation Zone notifications have been issued in the interest of protecting environment and ecology in the coastal area. Construction raised in violation of such regulations cannot be lightly condoned. We do not think that the appellant is entitled to any relief. No fault can be found with the view taken by the High Court in its impugned judgment.

7. The appeals are held devoid of any merit and are dismissed accordingly.
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Criminal Procedure Code (CrPC), 1973 - Sections 397, 401 and 482; Indian Forest Act, 1927 - Sections 5, 6, 52(A), 52(B), 59, 59(A), 59(B), 59(2), 59(3) and 69; Indian Forest Act (Himachal Pradesh Amendment) Act, 1991; Constitution of India - Articles 32, 226 and 227 – Statutory Presumption U/S 69 – Applicability of - Seizure and confiscation of 252 tins of resin along with Truck – Trial Court held confiscation order to be without jurisdiction on ground of no claim being made that property belonged to State – Revision Application – High Court held that revision application was not maintainable on ground of amendment act attaching finality to order passed by Session Judge in appeal under Section 59(2) and that order of Trial Court not suffering from any illegality or irregularity, did not warrant exercise of jurisdiction U/S 482 or Article 227 – Validity – High Court erred in not examining various submissions, with regard to presumption U/S 69 – Omission on part of appellate judge under Act being a serious error, High Court ought to have considered correctness or otherwise of stand taken for department on merits – Question required to be adjudicated was whether presumption under Section 69 was to be pressed into service – The very action of department being on hypothesis of property belonging to government, in view of statutory presumption, there was no need for making any separate claim or claims petition separately – High Court was unjustified in concluding that no case for examination was made out – High Court directed to entertain proceedings as a petition U/S Article 227 as to applicability of Section 69 and record findings on merits

JUDGMENT
Arijit Pasayat, J. 
1. The State of Himachal Pradesh questions legality of the judgment rendered by learned Single Judge of the Himachal Pradesh High Court holding that the petition filed by the State for revision under Section 397, 401 read with Section 482 of the Code of Criminal Procedure, 1973 (for short 'the Code') was not maintainable. The said petition was directed against judgment dated 13.12.1993 of learned Additional Sessions Judge, Solan, in an appeal under Section 59(2) of the Indian Forest Act, 1927 (in short the 'Act') as amended by the Indian Forest Act (Himachal Pradesh Second Amendment Act, 1991), (hereinafter referred to as 'Amendment Act') as applicable to the State of Himachal Pradesh. The High Court by the impugned judgment held that the revision was not maintainable. Additionally, it was held that whether powers under Section 482 of the Code and Article 227 of the Constitution of India, 1950 (in short 'the Constitution'), could be exercised need not be gone into as this is not a fit case where the power required to be so exercised.
2. Background facts giving rise to the present dispute essentially are as follows:
On 12.10.1992, the Station House Officer, Nalagarh intercepted a truck bearing No. HIA-6947 at about 7.45 a.m. near the sale depot of Himachal Pradesh Forest Corporation on Nalagarh Ram Shehar road. On search being carried out, 252 tins of resin were found being transported in the said truck. Out of the quantity found on search, 186 tins of resin before the mark "MR-92" while 56 tins before the mark "X". One Mast Ram who was traveling in the truck claimed that the tins belonged to him. On being required to produce the necessary export permit with regard to the articles, he failed to do so. Consequently, 252 tins of resin along with the truck were seized. Since forest offence was believed to have been committed in respect of the seized articles, which was considered to be the property of the State Government, a report to the Forest Officer Nalagarh was made. On receipt of the report, the Authorised Officer issued notice to Mast Ram who claimed to be the owner of articles and Harcharan Singh, and Dhanwant Singh driver and owner of the truck respectively. The owner of the truck i.e. the present respondent submitted that no resin was carried and transported in his truck. In view of the materials on record and evidence led by the parties the Authorised Officer passed an order directing confiscation of the truck. The said order was assailed before the Additional Sessions Judge, Solan by way of an appeal. The appeal was disposed of by judgment dated 13.12.1993. It was held that order of the Authorised Officer was without jurisdiction. For arriving at such conclusion, learned Additional Sessions Judge was of the view that since offence was committed in respect of property, which according to the Appellate Judge was not claimed to be State's property despite the indisputable fact that there is a statutory presumption, as to such properties - forest produce being the properties of the State, the Authorized officer had no jurisdiction to pass the order. A revision was filed before the High Court. The respondent took preliminary objection to the maintainability of the revision application on the ground that the order passed by learned Additional Sessions Judge in appeal under Section 59(2) was final in terms of the Amendment Act. It was pointed out that by Amendment Act certain amendments Act were carried out in the Act in its application to the State of Himachal Pradesh. By virtue of the Amendment Act Sections 52 (A) and (B) were inserted in the Act, so far as its application to the State of Himachal Pradesh are concerned w.e.f. 9.7.1991. Section 59 of the Act was also amended by insertion of Sub-sections (2) and (3) thereto. Two new Sections, namely, 59 (A) and (B) were also inserted. With reference to these provisions, more particularly, with reference to Section 59(B) it was submitted that the Amendment Act attached finality to the order passed by the Sessions Judge in appeal under Section 59(2). The High court accepted the submission and held that the revision application was not maintainable. An alternative plea appears to have been advanced before the High Court which was to the effect that even if it is conceded for the sake of argument that revision was not maintainable, yet inherent powers under Section 482 of the Code and/or power of superintendence under Article 227 of the Constitution was available. The High Court held that these powers though could be exercised, as no case is made out therefor there is no scope to do so in the case. It was further held that the order of learned Additional Sessions Judge was not wrong in any manner and did not suffer from any material illegality or irregularly to warrant exercise of jurisdiction under Section 482 of the Code of Article 227 of the Constitution.
3. In support of the appeal, learned counsel appearing for the State of Himachal Pradesh submitted that the approach of the High Court was wrong. The statutory presumption regarding the ownership of the property by the State was available in terms of Section 69 of the Act. The Trial Court proceeded on erroneous basis as if there was no dispute or claim made that the property belonged to the State. The presumption available under Section 69 was completely overlooked. In any event, this is a matter which required to be examined and the High Court without even indicating as to why it did not consider this to be a fit case by exercise of power under Section 482 of the Code of Article 227 of the Constitution, in a summary manner held that the order of the Trial court did not suffer from any illegality or irregularity. There is no response on behalf of respondent in spite of the service of notice. Since learned counsel for the appellant did not question the conclusion of the High Court that the revision before it was not maintainable, we need not consider this aspect, though on a reading of the relevant provisions the view of the High Court appears to be correct.
4. The only question which needs to be adjudicated is whether the High Court could have exercised power under Section 482 of the Code or Article 227 of the Constitution. It is to be noted that the High Court did not specifically examine whether it could exercise the powers under the aforesaid provisions, but did not do so on the ground that case for interference was not made out. Though it the light of the specific stipulation in Section 59(3), not only mere finality has been accorded to the order passed under Section 59(2) but the legislative mandate also further stated that "shall not be questioned in any Court of Law", it may not be permissible to invoke Section 482 of the Code, the same cannot be an impediment to deal with the revision as one under Article 227 of the Constitution of India.
5. It so far as the statutes providing for finality of the order or decision passed or rendered in accordance with the provisions of the statutes are concerned, it may be stated that it is well settled that such a statutory provision cannot take away the constitutional right given by Articles 32, 226 and 227 of the Constitution. In this connection, reference may be made to what was observed in para 10 of Lila Vati v. State of Bombay (AIR 1957 SC 521). After referring to the provision in Sections 5 and 6 of the concerned Act stating that the determination in question by the State Government shall be conclusive evidence of the declaration so made, it was stated that it did not mean that the jurisdiction of the High Court under Article 226 or of the Supreme Court under Article 32 or on appeal had been impaired. It was also pointed out that in a proper case these Courts in the exercise of their special jurisdiction under the Constitution have the power to determine how far the provisions of the statutes have or have not been complied with in arriving at the determination in question.
6. The following view expressed in Union of India v. A.V. Narasimhalu (1969 (2) SCC 658 at p. 662) may also be noted:
"But the exclusion of the jurisdiction of the civil court to entertain a suit does not exclude the jurisdiction of the High Court to issue high prerogative writs against illegal exercise of authority by administrative or quasi judicial tribunals. The finality which may be declared by the statute qua certain liability either by express exclusion of the jurisdiction of the civil court or by clear implication does not affect the jurisdiction of the High court to issue high prerogative writs."
7. The High Court did not examine the various submissions made, more particularly, with regard to the presumption available to be drawn under Section 69 of the Act. The omission on the part of the Appellate Judge under the Act is a serious error at least necessitating the High Court to consider the correctness or otherwise of the stand taken for the department on merits. The Trial Court proceeded on the basis that there was no claim that the property belonged to the State. On a bare reading of the judgment itself shows that when the articles were seized, the person who accompanied the goods and was traveling in the truck was required to produce permit to show legitimacy of his possession. He could not do it. In that background, the question which was required to be adjudicated was whether the presumption under Section 69 was to be pressed into service. The very action of the Department is on the hypothesis of the property belonging to the Government, in view of the statutory presumptions and there is no need for making any separate claim or claims petition separately. This certainly is not a frivolous question and the High Court was required to consider the issue in the proper perspective. The High Court was not justified in its conclusion that no case for examination was made out.

8. Accordingly, we set aside the judgment of the High Court so far as it relates to non-exercise of powers available under Article 227 of the Constitution. The High Court shall entertain the proceedings as a petition under Article 227 of the Constitution of India and consider the question in the background of stand taken by the State about applicability of Section 69 of the Act, and record its findings objectively on merits and in accordance with law after hearing both parties.

9. Appeal is partly allowed to the aforesaid extent.

10. Leave granted. 
11. The judgment delivered in Criminal Appeal No. 1228 of 1997 shall govern this appeal also and the directions therein shall operate so far as this appeal is concerned.
12. Appeal is disposed of accordingly. 
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1. In this petition, the order dated 9.11.1999 is sought to be quashed. It is also prayed by the petitioner that the respondents, and, in particular, Respondent No.2 (Delhi Pollution Control Committee - hereinafter referred to as DPCC), be directed to accord formal sanction permitting the petitioner to continue its manufacturing activity as a category ''F'' industry at 4/10, Kirti Nagar Industrial Area, New Delhi.
2. The impugned order dated 9.11.1999 has been issued by the Assistant Environment Engineer (Legal) of the DPCC. The order reads as under:-
'' Sub: IA.No.22 in WP(C) No.4677/1985; M.C. Mehta V/S Union of India and Others in the Hon'ble Supreme Court of India.
Sir,
The Hon'ble Supreme Court on 15.5.99 in the above mentioned case has ordered that the DPCC should take suitable action against those industries who have violated the provisions of the law and have restarted as other category of industries after the closure of the `H' category unit without permission from the competent authority.
Since you are operating the unit at the premises of an `H' category of industry, in violation of the above mentioned orders of Hon'ble Supreme Court. You are, therefore, hereby directed to close the unit with immediate effect.''
3. From a reading of the said order it becomes clear that the same has been issued purportedly in connection with the orders passed by the Supreme Court in the public interest litigation entitled as ''M.C. Mehta v. U.O.I. (WP (C) 4677/1985) which pertains to the issue of hazardous and noxious industries being run within the city of Delhi. It further appears that by an order dated 15.9.1999 the Supreme Court directed the DPCC to take suitable action against those industries which had violated the provisions of law and had ''restarted as other category of industries after the closure of the ''H'' category units'' without permission from the competent authority. Two things are clear from the first paragraph of the impugned order. First of all, the Supreme Court directed the closure of category ''H'' units. Secondly, the Supreme Court directed the DPCC to take suitable action against those industries who, in violation of the provisions of law had restarted as other category of industries after such closure this portion of the order is a general observation.
4. The second paragraph of the order is specific to the petitioner. In this paragraph it is alleged that the petitioner was operating its unit at the premises of a category ''H'' industry and that it was doing so in violation of the afore-mentioned orders of the Supreme Court. In view of this, by virtue of the impugned order the petitioner was directed to close the unit with immediate effect. The second portion of the impugned order assumes that the petitioner is operating its units at the premises which was earlier used by a category ''H'' industry and whose closure was occasioned by the orders of the Supreme Court.
5. Admittedly, the petitioner was running a factory at the aforementioned premises at Kirti Nagar under a license issued by the Respondent No.3 (Municipal Corporation of Delhi hereinafter referred to as MCD). Initially, the petitioner was issued the licence for PVC products with manufacturing of brief cases on 17.1.1997. The trade had been changed to ''PVC product with one injection moulding machine'' which was covered by group ''A'' at Sr. No. 41 in the Master Plan of August 1990-01 and the same was allowed to be carried out in Kirti Nagar Industrial Area. The said trade now falls under category ''F'' by virtue of a Central Government Notification dated 20.7.2001 and Kirti Nagar is categorised as a''light industry area'' in the Master Plan 1990-01. These facts are borne out from the counter affidavit filed by the MCD. Thus, it is clear that as of now and in any event with effect from 20.7.2001 the petitioner could carry on the manufacture of PVC products in Kirti Nagar Industrial Area without any limit on the use of power. Prior to 20.7.2001 such manufacturing activity was constrained by the use of power upto 30 KW only.
6. The learned counsel for the petitioner made several submissions. However, the most important and compelling argument was that the petitioner was not at all covered by the orders passed by the Supreme Court in the said public interest litigation. It was secondly contended that the petitioner did not at all run any category ''H'' industry in the premises in question and was only running a factory under category ''F'' from the very beginning, i.e. 1990. Therefore, the petitioner's unit was not closed dowand it was not a case of restarting under a different category. It was contended that the order dated 8th July, 1996 passed by the Supreme Court was for closure of industries which fell under category ''H'' of the Master Plan. The petitioner never set up any such industry which fell under category ''H'' at any point of time. The order passed by the Supreme Court did not, in any way, affect the petitioner's industry, as since the very inception, the petitioner's industry fell under category ''F'' . The petitioner had started its business in the year 1989 initially at A/21/25 Narayana Industrial Area. Later on, on 4.4.1990 the petitioner shifted its business to the present premises i.e. 4/10, Industrial Area Kirti Nagar, New Delhi. These premises were take on rent from one Shri Sunder Singh. The petitioner installed a plastic injection moulding machine at the said premises for manufacturing of plastic moulding which was an industry falling under category ''F''. It was further submitted that prior to April 1990, a part of the premises in question, i.e. 4/10, Kirti Nagar Industrial Area, New Delhi was in the occupation of a concern under the name of ''Delhi Plastic Industries'' which apparently was running a category ''H'' industry from these very premises. It is contended that when the orders in the said public interest litigation came up for hearing before the Supreme Court, the DPCC submitted a list of industries which purportedly fell in category ''H'' of the Master Plan. This list was submitted in 1996 and it is wrongly mentioned the name of ''Delhi Plastic Industries'' as the unit operating at the premises in question. It was contended by the learned counsel for the petitioner that obviously this list might have been prepared on the basis of some old reords without physical verification as to whether ''Delhi Plastic Industries'' was at all running any unit at 4/10, Kirti Nagar Industrial Area, Delhi. It was also pointed out that even the Kirti Nagar Police Station had submitted a report (annexure P-21) dated 1.2.1997 wherein it was reported as under:-
'' On investigation it was learnt that Delhi Plastic has shifted form here to B-50 Phase-II, Industrial Area, Maya Puri, Delhi, a number of years ago.''
These facts according to the learned counsel for the petitioner clearly show that the petitioner was not at all covered by the orders of the Supreme Court and, therefore, the impugned order was without any basis and was liable to be set aside.
7. The learned counsel for the petitioner also pointed out that when a notice dated 29.1.1997 issued by the Delhi Electric Supply Undertaking in the name of Delhi Plastic Industries was pasted in the premises in question, the petitioner for the first time became aware that the Supreme Court had passed an order dated 8.7.1996 with regard to closure of 513 category ''H'' industrial units in Delhi. The notice was for disconnection of electricity supply and removal of the meter. Pursuant to this notice the petitioner sent a reply to the Delhi Electric Supply Undertaking indicating that Delhi Plastic Industries was no longer in occupation of the premises in question and that the same had been vacated by Delhi Plastic Industries prior to April 1990. It was further pointed out that Delhi Plastic Industries had shifted their unit to B-50, Maya Puri Industrial Area, Phase-II. It was further stated in the said reply dated 30.1.1997 that from April, 1990 onwards i.e., for more than six years, the petitioner was in occupation of the premises in question and was a tenant of Shri Sunder Singh. The petitioner enclosed its income tax assessments dated 24.11.1992, 9.12.1993, 27.11.1995 as well as copy of the rent agreement with the landlord. However, the electricity was disconnected and the petitioner was constrained to file a writ petition being CW 414/1997. The same came up for hearing on 18.2.1997 and was disposed of with the following directions:-
'' Mr. Mahajan who appears for the petitioner contends that respondent NO.6 has since shifted to B-50, Mayapuri Industrial Area, Phase-II, New Delhi and the present petitioner is running the industry which does not , in any manner, fall in category 'H', as determined by the Supreme Court. He, however, states that the consent has not been granted to the petitioner and the necessary application has already been submitted to respondent NO.7 on February 10,1997. The said respondent is, therefore, required to consider such application and pass necessary orders. It is, accordingly, directed that the application of the petitioner shall be considered by respondent No.7 who will pass orders as permissible in law within two weeks from today. No further directions are necessary in this writ petition. The same is disposed of.
Let copy of the order be given dasti to counsel for the parties.''
8. Despite the aforesaid directions, the respondent No.7 in the said writ petition (DPCC) did not dispose of the application and no order was passed within the stipulated period of two weeks. Instead, on 2.10.1999 the DPCC issued a notice to the petitioner to the following effect:-
''The Hon'ble Supreme Court on 15.05.99, in the above mentioned case, has ordered that the DPCC should take suitable action against those industries who have violated the provisions of the law and have restarted as other category of industries after the closure of the `H' category unit without permission from the competent authority.
Since, you are operating the unit at the premises of an `H' category of industries, which was ordered to be closed down by Hon'ble Supreme Court, you are, hereby directed to indicated the activity being carried out and date of commissioning of the unit alongwith the relevant documentary proofs to establish the same. The required information should reach this office within 07 days of issue of this letter, failing which suitable action as per the law shall be taken against you.''
It will be pertinent to note that the first paragraph of this notice is identical to the first paragraph of the impugned order dated 9.11.1989 which has been set out earlier. By virtue of this notice the petitioner was directed to indicate the activity being carried out and the date of running the unit alongwith relevant documentary proof of establishment of the same. The petitioner immediately replied to the said notice on 8.10.1999 wherein it was categorically stated that ''no industry has been restricted after the closure of an 'H' category industry''. It was further pointed that the ''H'' category unit of Delhi Plastic Industries had shifted from 4/10 Kirti Nagar Industrial Area to B-50 Mayapuri Industrial Area Phase-II, New Delhi in March, 1990 and that with effect from April 1990 the premises in question was occupied by the petitioner's unit which was engaged in the business of Plastic Injection Moulding. In support of the submissions that the petitioner was operating from 4/10, Kirti Nagar Indusrial Area since April, 1990, the petitioner enclosed photo copies of various documents such as Rent Receipt for the month of May, 1990; lease deed with the landlord dated 4.4.1990; copies of income tax assessment orders for 1990-91; a copy of the income tax return filed in August, 1990 showing the address as 4/10, Kirti Nagar Industrial Area; a copy of the Excise Code for the year 1992-93 issued by the Central Excise Department dated 6.5.1992; a copy of the membership receipt No. 3808 dated 8.6.1991 of Kirti Nagar Industries Association and a copy of a telephone bill in respect of the telephone installed at the premises in the year 1995 in the name of one of the partners of the petitioner firm. In the reply it was further stated that in the light of these facts it was clear that the petitioner was operating at the present address since 1990 and, therefore, it was apparent that it was not a case of closure of category ''H'' industry pursuant to the orders of the Supreme Court of 1996. When the Supreme Court passed the order of 1996, there was no category ''H'' industry existing in the said premises. It was, therefore, requested that the petitioner's name be deleted from the list of industries which had allegedly restarted as a different category in violation of the provisions of law.
9. Despite this reply, the impugned order dated 9.11.1999 came to be passed merely repeating what was stated in the notice dated 2.10.1999 and completely ignoring the submissions of the petitioner and the documentary evidence in support thereof. According to the learned counsel for the petitioner the order dated 9.11.1999 was passed upon a complete non-application of mind and in a mechanical fashion.
10. The learned counsel appearing on behalf of the MCD drew my attention first of all to the order dated 10.5.1996 passed by the Supreme Court in IA No.22 in Writ Petition (C) No.4677/1985 (M.C.Mehta v. UOI: 1996 4 SCC 351) in particular he drew my attention to paragraph 6 of the order where the provisions of the Master Plan with regard to the hazardous/noxious/heavy/large industries were referred to. Hazardous and noxious industries apparently have been categorised as ''H(a)'' and heavy and large industries have been categorised as ''H(b)''. It was pointed that that hazardous/noxious industrial units were not permitted in Delhi and that existing industrial units were to be shifted within a maximum period of three years. Similarly, no new heavy and large industrial units were to be permitted in Delhi and the existing heavy and large scale industrial units were to shift to Delhi Metropolitan Area and National Capital Region as per plan. Provision was also made with regard to the land-use in respect of the lands which would become available on account of shifting of the hazardous and noxious industrial units as well as heavy and large scale industrial units. It was provided in the master plan that the land which would become available on account of the shifting and relocation would be used for making up the deficiency as per the needs of the community based on norms given in the master plan. It was further provided that if any land or part of land so vacated was not needed for the making up of the deficiency of community services, it would be used as per prescribed land use; however, the land was to be used for light and service industries, even if the land use according to the Master Plan/Zonal Development Plan was extensive industry.
11. The learned counsel then drew my attention to the order dated 8.7.1996 passed by the Supreme Court in the same matter (M.C. Mehta v. UOI). This order is also reported in (1996) 4 SCC 750. I may note that while passing this order dated 8.7.1996 the Supreme Court was considering the question as to whether the hazardous/noxious/heavy/large industries operating in Delhi were liable to be shifted/relocated to other towns in NCR. (see paragraph 2). In paragraph 4 of the said order the Supreme Court observed that under the mandatory provisions of the Master Plan the hazardous and noxious industrial units [H(a) industries] are not permitted to operate in Delhi. The Supreme Court further observed that so far as the existing H (a) industries are concerned, they were required to be shifted within a maximum period of three years. That the Master Plan came into force in August, 1990 and H (a) industries should have been shifted by the end of 1993. It observed that it was unfortunate that no action in this respect was taken by the authorities concerned and the Supreme Court observed as under:-
'' We have no hesitation in holding that the H(a) industries are operating in Delhi illegally and in utter violation of the mandatory provisions of the Master Plan. Delhi Administration was under a statutory obligation to prepare a list of H(a) industries. No such list was prepared within the statutory period of three years. It was only under the directions of this Court that the necessary lists were prepared.''
In paragraph 26 of the said order dated 8.7.1996 the Supreme Court held that 168 industries listed therein were hazardous/noxious/heavy/large industries and fell in H(a) and H(b) categories under the Master Plan. It is pertinent to note that the petitioner's firm is not mentioned in the list of 168 industries. In paragraph 27 of the said order dated 8.7.1996 the Supreme Court held that the above-mentioned 168''H'' category industries cannot operate in the city of Delhi and consequently the Supreme Court held and directed that the said 168 industries shall stop functioning and operating in the city of Delhi with effect from 30.11.1996 and they may relocated/shifted to any other industrial estate in the NCR. It was further directed as under:-
''(6) The use of the land which would become available on account of shifting/relocation of the industries shall be permitted in terms of the orders of this Court dated 10.5.1996 in M.C. Mehta.''
The Supreme Court also passed the following directions with regard to 762 industries which did not respond to the public notice published in the various newspapers. The directions in respect thereof are contained in paragraph 29 of the order dated 8.7.1996 which reads as under:-
'' Before parting with this judgment we may briefly deal with 762 industries which did not respond to the public notice published in various newspapers. These industries are included in the list of 1226 industries which were given public notice by publication in the newspapers. These 762 industries did not file objections in response to the public notice. Ordinarily, they should have been declared as `H' category industries under the Master Plan but keeping in view the totality of the circumstance, we are inclined to take a lenient view. A list of these 762 industries has been placed on record by the Committee. We direct the Committee (Delhi Pollution Control Committee) to issue individual notices to these industries within ten days from today asking them to show cause within ten days thereafter why they be not categorised as `H' industries. The objections, if any, shall be decided by the Committee within further ten days and the report indicating the list of `H' industries shall be filed in his Court before 20-8-1996.''
12. By another order dated 6.9.1996, the Supreme Court noted that pursuant to the order dated 8.7.1996 the DPCC issued individual notices and also an additional public notice to 758 industries (4 industries having already categorised). 470 industries did not respond to either of the notices while the remaining 288 industries filed their objections which were heard by the DPCC. The Committee finally rejected the objections of 43 industries and categorised those industries as category ''H'' industries under the Master Plan. It was further noted in the order of the Supreme Court dated 6.9.1996 that the net result was that 513 (470 + 43) industries out of 758 had been ''identified and declared as category ''H'' industries under the Master Plan.'' The list of these 513 industries is set out in the order dated 6.9.1996. Sr. No. 95 of the said list of 513 industries read as under:-
Delhi Plastic Industr, 4/10, Indl Area, Kirti Nagar, N Delhi -15.
It is clear that the name of Delhi Plastic Industries appeared in this list whereas the name of the petitioner was not to be found. The Supreme Court observed as under:-
'' Having held the above mentioned 513 Industries as ''H'' category Industries, we have no hesitation in holding that these industries cannot operate in the city of Delhi.''
Thereafter, the Supreme Court directed that these 513 Industries cannot be permitted to operate and function in Delhi with effect from 31.1.1997 and that they may relocated/shifted to any other industrial estate in the NCR. The Supreme Court further directed as under:-
'' (6) The use of the land which would become available on account of shifting/relocation of the industries shall be permitted in terms of the orders of this court dated May 10, 1996 in I.A. No. 22 in writ petition (c) 4677/85.''
13. In an interlocutory application moved by the DPCC before the Supreme Court in the said matter (M.C. Mehta supra), the Supreme Court passed an order dated 15.9.1999. The DPCC submitted that after closure of the industries as directed by earlier orders, several of them had restarted as a different category without permission from the DPCC or any other competent authority and, therefore, they sought permission from the Supreme Court to proceed against them. In this context, the Supreme Court, inter alia passed the following order:-
'' We really fail to understand, when the Legislature have given sufficient authority to the Pollution Control Committee to proceed against those who do not comply with the norms or with the requirements of law why the Committee does not proceed against them and want an order of the Court. On the other hand, the Pollution Control Authority should be taken to task for not having discharged its legal duties and obligations by taking appropriate action. We hope and trust that the DPCC will take such suitable action against those industries who have violated the provisions of law and have restarted as other category of industries without permission from the competent authority and report to this court as to what action has been taken as against them within a period of four weeks from today. The Pollution Control Committee may take such assistance of the Delhi Administration in this regard. The Report be placed before the Court after four weeks. The interlocutory application stands disposed of.''
14. It was pursuant to this order of 15.9.1999 that the notice dated 2.10.1999 was sent to the petitioner and the impugned order dated 9.1.1999 also refers to this order of Supreme Court of 15.9.1999.
15. On 4.12.1996 the Supreme Court passed another order which was clarificatory in nature. The said order is reported in (1997) 11 SCC 327. I am concerned only with paragraph 3 of the said order which reads as under:-
'' 3.We see considerable force in the contention of the learned Additional Solicitor General on the second point also. The existing hazardous industries having been closed, what remains is the plot, superstructure and the workmen. The occupants of the plots and the owners of the industries which have been closed down shall have to undertake fresh procedure for setting up of a new industry. Needless to say that no industry can be set up which is not permitted under the Master Plan. The procedure required for setting up of a new industry shall have to be followed in every case. We make it clear that Government permission and the consent from the Pollution Control Board/Committee, if required under law, shall have to be obtained. Even fresh electric connection and water connection shall have to be applied for and obtained in the changed circumstances. We have no doubt when approached for necessary permission/licence/ water/electric connections the authorities shall expedite in dealing with the applications.''
16. This petition has to be decided in the context of the aforesaid orders of the Supreme Court. On the one hand the learned counsel for the petitioner contends that these orders do not apply to the petitioner whereas on the other hand the learned counsel for the respondents and in particular the respondent No. 2 (DPCC) contends that they do. In fact, Mr. Sanjiv Khanna, the learned counsel appearing for the DPCC was at pains to submit that the orders of the Supreme Court applied to premises. He contented that once the order dated 6.9.1996 had been passed by the Supreme Court showing Delhi Plastic Industries at 4/10, Industrial Area, Kirti Nagar, New Delhi-15 as a part of the list of 758 industries which have been held to be category ''H'' industries an their closure has been directed by the Supreme Court nothing more needs to be done by the DPCC as this order makes the issue final. The learned counsel submitted that the hands of the DPCC were tied. If the petitioner felt that it was aggrieved by this order of 6.9.1996 to the extent that Delhi Plastic Industries had been shown as existing at the premises occupied by the petitioner, it was upto the petitioner to have sought a clarification from the Supreme Court. The next point urged by the learned counsel for the DPCC was that this Court while disposing of CW 417/97 by its order dated 18.2.1997 took note of the fact that it was the petitioner who was operating from the premises in question and that Delhi Plastic Industries had shifted to Maya Puri Industrial Area. Yet, it was contended on behalf of the petitioner therein that the consent had not been granted to the petitioner and necessary application had already been submitted to the DPCC on 10.2.1997. The learned counsel for the DPCC contended that the petitioner cannot be permitted to go behind the order dated 18.2.1997 passed by this Court in CW 414/1997 particularly when no appeal had been filed against this order and the same operated as res-judicata.
17. The learned counsel also relied upon the observations of a single Judge of this Court in the case of Delhi Pollution Control Committee v. Appellate Autghority and Another: 94 (2001) DLT 212 and in particular the observations contained in paragraphs 6 and 7 which reads as under:-
'' 6. Thus, it would be readily seen that the plea of the Union of India that shifting/relocation and closure were synonymous was accepted and it was held that the utilization of land was to be based on the order dated 10.5.1996 even for industries which were not relocating but were closing down. In the order of 10.5.1996 the Hon'ble Supreme Court made the following finding:
''.......... After leaving a part of the land with the owner for developing the same in accordance with the permissible land use under the Master Plan the remaining land should be surrendered to the Delhi Development Authority (DDA) for developing the same to meet the community needs.''
Thus the Supreme Court clearly emphasized that the land left with the closed identity was to be developed in accordance with the Master Plan.
7. Consequently a change of user in the light of above directions of the Supreme Court in para 3 above has to be equated to the starting of a new industry. Hence the word `shift' in the Master Plan has also to be read to mean `restart', otherwise an anomalous situation would result where the newly starting industry on the existing plot could start an industry other than light or service but the relocating industry could not do so. Acceptance of the respondent No.2's plea that shifting does not include restart as there was no closure would necessarily imply such an untenable interpretation.''
18. After examining the factual documents in the context of the orders of the Supreme Court as also orders of this Court, I find that there is great force in the submissions and contentions of the learned counsel for the petitioner. The orders of the Supreme Court were directed primarily against the closure of hazardous/noxious/heavy/large industries falling under category ''H'' which were operating within the city of Delhi. So, the first question is, whether on the date on which the order of the Supreme Court directing the 168 industries (which incidentally did not include the petitioner) to be closed down was passed, a category ''H'' industry was being run at the premises in question, i.e. 4/10 Kirti Nagar Industrial Area, New Delhi? The answer to this is in the negative. The facts clearly show that the petitioner concern which is admittedly running an ''F'' industry was operating from the premises in question, i.e. 4/10 Kirti Nagar Industrial Area since 1990. Delhi Plastic Industries which was named as category ''H'' unit had left the premises and had shifted to Mayapuri Industrial Area in March, 1990. Therefore, the order dated 8.7.1996 which pertained to 168 industries clearly did not relate to the petitioner. The order dated 6.9.1996 also did not relate to the petitioner although at Sr. No. 95 of the list of 513 category ''H'' industries showed the name of Delhi Plastic Industries at the address occupied by the petitioner. The name of Delhi Plastic Industry was apparently included in the list of 51 industries as, indicated in the order dated 6.9.1996 itself, 470 industries to which notices had been sent did not respond to them. Obviously, Delhi Plastic Industries may not have responded because it was no longer located at 4/10 Kriti Nagar Industrial Area, New Delhi and in any event, was not affected by the orders of the Supreme Court. The name of Delhi Plastic Industries showing the address of the premises in question was included in the list of 513 industries as no response to the notice issue by the DPCC had been received from Delhi Plastic Industries. It is clear from the reading of the order dated 8.7.1996 that with regard to 762 industries, the Supreme Court had directed that individual notices be sent to them before they could be placed in category ''H'' industries. It is clear that if at all a notice was sent it was sent in the name of Delhi Plastic Industries and not in the name of the petitioner. When the notice was sent i.e., in 1996, Delhi Plastic Industries was no longer functioning at 4/10, Kirti Nagar Industrial Area, New Delhi. It had vacated these premises in March, 1990. There is no allegation on record to show that the petitioner had any point of time after April, 1990, when it came to occupy the premises in question, operated any industry falling under category ''H''. Thus, it is clear that the orders dated 8.7.1996 as well as order dated 6.9.1996 do not pertain to the petitioner's unit running at 4/10, Kirti Nagar Industrial Area. The order of closure therefore, does to affect the petitioner.
19. The next question that arises for consideration is whether, at all, the order dated 15.9.1999 which is the basis of the impugned order of 9.11.1999 would apply to the petitioner. As would be apparent from a reading of the directions given by the Supreme Court on 15.9.1999 which have been reproduced hereinabove, the directions were in connection with restarting under a different category without per mission from the DPCC or other competent authority of an industry which had been closed earlier pursuant to orders of the Supreme Court. The petitioner's concern was not directed to be closed down, as already indicated above, by any of the orders of the Supreme Court. Clearly, therefore, it was not a case of restarting of an industry under a different category. The order dated 15.9.1999 therefore, had no application to the case of the petitioner.
20. There is another and most important aspect of the matter and that is that the order dated 9.11.1999 has been passed mechanically and upon a complete non-application of mind. This becomes apparent from the fact that the notice dated 2.10.1999 and the order dated 9.11.1999 are virtually identical. The reply given to the notice dated 2.10.1999 by the petitioner on 8.10.1999 does not even find mention in the impugned order dated 9.11.1999. In the reply of 8.10.1999, cogent reasons have been given by the petitioner to not consider its unit as a category ''H'' unit. Documentary evidence as indicated above in support of the petitioner's contention that it was engaged in the business of Plastic Injection Moulding right from April, 1990 were attached with the reply dated 8.10.1999. There is not a whisper with regard to these documents in the order dated 9.11.1999 although the notice that was sent on 2.10.1999 specifically asked the petitioner to indicate the activity being carried on, the date of commission of the unit alongwith relevant documentary proof to establish the same. If this is what was sought and this is what was supplied then the least the DPCC ought to have done while passing the order dated 9.11.1999 was to have discussed the same. There is no such discussion. In fact, there is no mention of the reply dated 8.10.1999 and obviously no mention of the documentary evidence. Clearly, the order dated 9.11.1999 has been passed upon a complete non-application of mind in a purely mechanical fashion. Even in a case having serious consequences and ramifications entailing the closure of the unit with immediate effect, the DPCC did not think it proper to apply its mind to the facts and circumstances and to arrive at a conscious and reasoned decision. This to my mind, smacks of arbitrariness and, therefore, the order dated 9.11.1999 is liable to be set aside and is so set aside.
21. To this extent, the writ petition is allowed with costs which are quantified at Rs.10,000/- and which shall be borne by the Respondent No.2 (DPCC).
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JUDGMENT
B. Subhashan Reddy, C.J. 
1. Justiciability of Governmental decision to construct a new Secretariat at Kottuppuram of Chennai city is a question for consideration in these matters. The further question is whether a draft notification issued under Environment (Protection) Rules, 1986, can be put into action even before its emergence as a final notification under sub-clause (d) of sub-Rule 3 of Rule 5 thereof.
2. The Secretariat of the Government of Tamil Nadu is presently located in Fort St.George, Kamarajar Salai. Apart from the building constructed during the British regime, new structures were erected later during 1970s. The State Government felt that accommodation was not sufficient and that the existing structures, be it old or the one constructed during 1970s, are not in good condition and that a new Secretariat building was necessary, both in terms of quantity and quality of accommodation. Earlier, the State Government thought of constructing a new Secretariat in the property occupied by Queen Mary's College, which is a few buildings away from the present Secretariat. But there was spate of litigations in W.P. Nos. 10750 of 2003 etc. batch before this Court and because of the interim orders, status quo had to be maintained and later on, the Government had reconsidered the matter regarding location of a new Secretariat building and then changed the venue to the present area at Kotturpuram and issued G.O. Ms. No.1080, Public (Buildings) Department, dated 1.9.2003. We feel it apt to extract the same.
"ABSTRACT
Secretariat Buildings - Construction of a new full-fledged Secretariat Complex along with the Legislative Assembly Hall - Orders issued.
-----------------------------------------------------------------------------
PUBLIC (BUILDINGS) DEPARTMENT
G.O. Ms. No.1080


Dated the 1st September, 2003
ORDER:-
The present Secretariat consists of the main building constructed in 1781 A.D. and the Namakkal Kavignar Maaligai constructed in 1975. The Namakkal Mavignar Maligai building was designed and constructed just as an office accommodation without any of the state-of-the-art facilities that are required of a modern Secretariat. The interior of the Namakkal Kavignar Maligai building has developed cracks and leakages at several places putting the staff to great difficulty in attending to their work. There is no space to put up any new building in the existing campus. In view of the major problem of shortage of space, structural defects and the lack of other facilities in the existing buildings of the Secretariat, the Government has been considering the construction of a new Secretariat Complex for some time past. The States like Karnataka, Andhra Pradesh and Gujarat have got imposing Secretariat buildings with all modern facilities. The Government of Kerala has also built up a separate Legislative Assembly complex for the State. Considering all these factors, the Government has decided to construct a new Secretariat complex along with the Legislative Assembly Hall for Tamil Nadu with all facilities.
2. After considering various options, it was decided to identify a suitable site which is free from restrictions by any State or Central Regulations so that a new modern Secretariat Complex can be constructed with the next two to three years. Accordingly, the site in Kottur village of Mylapore Triplicane Taluk of Chennai District comprising certain lands belonging to Anna University, Government Date Centre and the Madras University, measuring about 43.20 acres has been identified for the purpose of locating the new Secretariat Complex as detailed below:-
Kottur village:
                                Extent               Owned by
Block No.1, TS No.1/2
-
18.40 acres          Government
Block No.1, TS No.1/1
-
20.38 acres
     Anna University
Block No.7, TS No.1
-
 1.14 acres
     Anna University
  Block No.2            -        0.64 acres          Anna University
Block No.1, TS No.2
-
 2.23 acres          Madras University
Block No.7, TS No.2     -        0.41 acres          Madras University
                             --------------
Total                   -     43.20 acres
                             --------------
Out of the total extent of 43.20 acres, 22.16 acres belong to the Anna University and 2.64 acres belong to the Madras University. The exact area will be determined based on field measurement at the time of actual take over. The matter was examined in detail in consultation with the Higher Education Department and the Chennai Metropolitan Development Authority, Chennai. The Higher Education Department has forwarded the resolutions passed by the Syndicates of the Anna University and the Madras University to part with the lands owned by them for the purpose of constructing a new Secretariat Complex. The Syndicates of the Anna University and the Madras University have resolved to hand over the lands indicated above to the Project and accept alternate lands.
3. The Government, after careful consideration has decided to construct a new full-fledged Secretariat Complex including Legislative Assembly Hall and a big Conference Hall with a total floor space of about 10 to 12 lakhs sq.ft. in the site measuring about 43.20 acres mentioned in para 2 above and to provide equal extent of alternate site to the Anna University and the Madras School of Economics in lieu of the lands proposed to be taken from them for the new Project. The Government accordingly pass the following orders in pursuance of the above decision.
(i) A new full-fledged Secretariat Complex including Legislative Assembly Hall and a big Conference Hall with a total floor space of about 10 to 12 lakhs sq.ft. will be constructed in the site measuring about 43.20 acres comprising the lands owned by the Anna University, the Madras University and the Government Date Centre as detailed in para 2 above.
(ii) Alternate sites in Venkatapuram and Adyar villages of Chennai District be identified in the lands owned by the Highways Department and the Directorate of Technical Education along the Sardar Patel Road for handing over to the Anna University and the Madras School of Economics in lieu of the lands proposed to be taken as mentioned in para 2 above for the Secretariat Complex Project. The compensatory land to be allotted to the Anna University should be equal to the extent of the land proposed to be taken over from it.
(iii) One of the newly constructed bungalows on the Greenways Road will be handed over to the Madras University to be used as the official residence of the Vice Chancellore, Madras University.
(iv) Suitable buildings will be constructed at Government cost for relocating the Madras School of Economics, the buildings of the Anna University and other buildings. These buildings will be included as a part of the new Secretariat Complex Project and will be constructed simultaneously.
4. The Government also directs that the Chennai Metropolitan Development Authority be entrusted with the work of selecting the architects and the construction agency for both the new Secretariat complex and also the other buildings for the Anna University and the Madras School of Economics through appropriate tender process, monitoring the construction work, mobilizing the required funds for the projects etc.
5. The Chennai Metropolitan Development Authority, Chennai, is also authorized to mobilize the required funds by approaching the Financial Institutions like the HUDCO. The Member Secretary, Chennai Metropolitan Development Authority is requested to take urgent action as per the orders contained in para 4 above and to send the conceptual architectural design proposals of the new Secretariat Complex and the buildings to the Government before 5.10.2003 for selection.
6. This order issues with the concurrence of Finance Department vide its U.O. No.2886/FS/P/2003, dated 1st September, 2003.
(By ORDER OF THE GOVERNOR)
Lakshmi Pranesh
Chief Secretary to Government"
3. Pursuant to the above decision, tenders were called for and the last date for submission of tenders was fixed as 30.9.2003. Six tenderers responded and, on evaluation thereof, one Mr. C.R. Narayana Rao, Chennai, was selected to submit the design of new Secretariat Complex vide G.O. Ms. No.1184, Public (Buildings) Department, dated 8.10.2003. We feel it apt to extract G.O. Ms. No.1184.
"ABSTRACT
Secretariat Buildings - Construction of a new full-fledged Secretariat Complex along with the Legislative Assembly Hall - Selection of architectural design and the architect - Orders issued.
-----------------------------------------------------------------------------
PUBLIC (BUILDINGS) DEPARTMENT
G.O. Ms. No.1184


Dated the 1st September, 2003
Read: G.O. Ms. No.1080, Public (Buildings) Department, dt. 1.9.2003
-----
O R D E R:
In the G.O. read above, sanction was accorded for the construction of a new full-fledged Secretariat Complex including Legislative Assembly Hall with a total floor space of about 10 to 12 lakhs sq.ft. in the site measuring about 43.20 acres at Kottur village of Mylapore Triplicane Taluk of Chennai District comprising of lands owned by the Anna University, Madras University and the Government Data Centre. It was also ordered that the Chennai Metropolitan Authority be entrusted with the work of selecting the architect and the construction agency for both the New Secretariat Complex and also the other buildings for the Anna University and Madras School of Economics, through appropriate tender process, monitoring the construction work, mobilizing the required funds for the projects etc. The Member Secretary, Chennai Metropolitan Development Authority was requested to take urgent action as per the above orders and to send the conceptual architectural design proposals of the New Secretariat Complex and the buildings to the Government for selection.
2. Accordingly, the Chennai Metropolitan Development Authority had called for architect services for the New Secretariat Complex by floating open tenders and evaluated the tenders received in complete shape, and short listed them through an evaluation committee. The Member Secretary, Chennai Metropolitan Development Authority recommended four tenderers and their designs for selection by the Government. The Government carefully considered the designs furnished by the four Architect firms recommended by the Chennai Metropolitan Authority and also viewed their presentation in respect of the New Secretariat Complex. After detailed discussions and taking into account the architectural and aesthetic aspects and other features of the designs, the Government has decided to select the design offered by M/s. C.R. Narayana Rao, Chennai.
3. The Government accordingly directs the Chennai Metropolitan Development Authority to proceed further to entrust the work of Architectural and Consultancy Services of the New Secretariat Complex project to M/s.C.R. Narayana Rao, Chennai, with the scope of work as put to bid.
4. The Member Secretary, Chennai Metropolitan Development Authority is requested to take urgent action as per the orders contained in para 3 above and to send an action taken report to Government before 15.10.2003.
(By ORDER OF THE GOVERNOR)
Lakshmi Pranesh
Chief Secretary to Government"
4. The said architect had already submitted the design for the complex. Civil contractors were selected by tender process and vacant land has been cleared of shrubs. Some of the buildings were to be demolished and arrangements have also been made to accommodate the persons, including the hostel inmates, who will get affected by such displacement. Persons who were to be affected have already expressed their willingness to vacate the premises, which they are occupying, enabling the demolition of buildings. Foundation stone was also laid on the vacant land, which was cleared of bushes. The Chief Minister laid the foundation stone in a function held on 30.10.2003.
5. In the meanwhile, a notification in S.O. 1236(E), dated 27.10.2003 was issued by the Ministry of Environment and Forests, seeking to introduce sub-paragraphs (g) and (h) after sub-paragraph (f) in Paragraph 3 in the Notification No. S.O. 60 (E), dated 27.1.1994, as also adding new construction projects and new industrial estates as Items 31 and 32 in Schedule I and some other aspects. The above is the draft notification calling for objections. As yet, the said draft notification did not transform into a final notification, so as to operate as law. For better understanding, we reproduce the entire impugned Notification, which reads thus:-
"The Gazette of India
Extraordinary
New Delhi, Monday, October 27, 2003/Kartika 5, 1925
Ministry of Environment and Forests
Notification
New Delhi, the 27th October 2003
S.O.1236(E) - Whereas, the Central Government recognizing the need for evolving procedures for the environmental impact assessment of proposed new towns as also laying down broad guidelines for such assessment, constituted an Expert Group which submitted its report during 1989. The Government is implementing various measures for control of pollution from various sources including industrial, domestic, bio-medical wastes etc. Under the National River Conservation Plan (NRCP), the pollution abatement works in 157 towns along 31 rivers in 18 States have been undertaken in addition to Ganga Action Plan Phase-I. Despite these efforts, the sewerage system and sewage treatment capacity already provided under NRCP including the Ganga Action Plan are not adequately maintained by the respective local bodies, resulting in partial achievement of the objectives of NRCP;
And whereas, such projects have adverse impact on environment including wetlands, lakes, rivers, and coastal waters posing serious health hazards to the local population including children. Even for construction of a house in a Panchayat area, plans are approved only after the provision of a septic tank. For an industrial project, an effluent treatment plant is necessary and for an industrial estate a common effluent treatment plant is necessary. On the other hand, local bodies / development authorities in towns have been approving new construction projects of various categories and sizes without any concern for the environment; 
And whereas, the Hon'ble Supreme Court in the Writ Petition (C) No.725 of 1994 with I.A. No. 20,21,1207,1183,1216 and 1251 in Writ Petition No. 4677 (C) of 1985 in the matter of news item Hindustan Times titled "And Quiet Flows the Maily Yamuna" ..Vs.. Central Pollution Control Board and others, observed on 4th December, 2001, as under:
"The learned Solicitor General submits that in relation to town planning the provisions of the Environment (Protection) Act, 1986 would be applicable and whenever any decision is taken in regard to town planning, environment impact assessment must first be undertaken, clearance obtained and then the decision taken. Unfortunately, the Rules under Environment (Protection) Act as such do not cover town planning. In regard to this aspect, the learned Solicitor General wants to address arguments and give suggestions to the Court as to what effective orders can be passed with a view to prevent the river Yamuna from becoming history. The Central Government should also consider and inform the Court on the next date of hearing whether it should not amend the Rules under the Environment (Protection) Act so as to require the environment impact assessment for the purposes of the town planning Acts". 
And whereas, the Central Government took a serious view of continuing pollution of rivers and other water bodies and in order to control further deterioration of water quality in these water bodies, it is felt necessary that new projects relating to construction of new townships, industrial townships, settlement colonies, commercial complexes, hotel complexes, hospitals, office complexes for 1000 persons and above or discharging sewage of 50,000 litres / day and above or with an investment of Rs.50 crores and above and new industrial estates having an area of 50 hectares and above and the industrial estates irrespective of area if their pollution potential is high, are proposed to be brought under the purview of Environment Impact Assessment Notification:
And whereas, the proposal shall be subject to the following conditions, namely;
(1)Project proponent intending to implement the proposed project in a phased manner or in modules, shall be required to submit the detailed project report of the entire project covering all phases or modules for appraisal under Environment Impact Assessment. 
(2)Project proponent intending to take up projects of very urgent nature during the pendency of the draft Notification shall be required to submit a certificate from the concerned local bodies / authorities with regard to the availability of sewage treatment capacity in their existing sewage treatment plant for incremental quantity to be generated by the project. Such projects can be considered by the Government for environmental clearance on a priority basis on the receipt of the complete proposal with all relevant documents subject to verification of such documents. 
(3)New construction projects where construction work has not come up to the plinth level on the date of issue of this draft Notification shall require clearance under the Environment Impact Assessment Notification. 
(4)In the case of new Industrial Estates, where the construction work has not commenced or the expenditure does not exceed 25% of the total sanctioned cost on the date of issue of this draft Notification shall require clearance under Environment Impact Assessment Notification.
(5)In respect of projects covered under Clauses 3 and 4 above, application for environmental clearance shall be submitted by the project proponent within 30 days of finalization of this draft Notification. 
And whereas, by Notification of the Government of India in the Ministry of Environment and Forests No.S.O.60(E). dated the 27th January, 1994 the Central Government imposed certain restrictions and prohibitions on the expansion and modernization of any activity or the undertaking of any project unless environmental clearance has been accorded by the Central Government or the State Government in accordance with the procedure specified therein; 
Now, therefore, the following draft amendments to the said Notification, which the Central Government proposes to make in exercise of the powers conferred by sub-section (1) read with clause (v) of sub-section (2) of Section 3 of the Environment (Proection) Act, 1986 (29 of 1986) read with clause (d) of sub-rule (3) of rule 5 of the Environment (Proection) Rules, 1986, for the information of all persons likely to be attached thereby; and notice is hereby given that the said draft amendments shall be taken into consideration after the expiry of a period of sixty days from the date of on which copies of the Gazette containing the said draft amendments are made available to the public; 
Any person desirous of making any objection or suggestion in respect of the said draft amendments may forward the same in writing for consideration of the Central Government within the period so specified to the Secretary, Ministry of Environment and Forests, Paryavaran Bhawan, CGO Complex, Lodhi Road, New Delhi - 100 003. 
DRAFT AMENDMENTS
In the said Notification, -
(i) in para 3, after sub-para (f), the following sub-paras shall be inserted, namely;-
"(g) any construction project falling under entry 31 of Schedule I including new townships, industrial townships, settlement colonies, commercial complexes, hotel complexes, hospitals, office complexes for 1000 (one thousand) persons or below or discharging sewage of 50,000 (fifty thousand) litres per day or below or with an investment of Rs.50,00,00,000 (Rupess fifty crores) or below;
(h) any industrial estate falling under entry 32 of Schedule I including industrial estates accommodating industrial units in an area of fifty hectares or below but excluding the industrial estates irrespective of area if their pollution potential is high; 
Explanation :- Any project proponent intending to implement the proposed project under sub-paras (g) and (h) in a phased manner or in modules, shall be required to submit the detailed project report of the entire project covering all phases or modules for appraisal under Environment Impact Assessment Notification";
(ii) in Schedule I, after item 30, the following items shall be added namely:-
"31. new construction projects
32. new industrial estates";
(iii) in Schedule - II, in para 5, for sub-para (f), the following sub-para shall be substituted, namely -
"(f) (i) The quantum of existing industrial effluents and domestic sewage with incremental load to be released in the receiving water body due to the proposed activities along with treatment details;
(ii) The quantum and quality of water in the receiving body before and after disposal of solid wastes including municipal solid wastes, biomedical wastes, hazardous wastes, industrial effluents and domestic sewage;
(iv) The quantum of industrial effluents and domestic sewage to be released on land and type of land";
(v) in para 6, for sub-para (a), the following sub-para shall be substituted, namely :-
"(a) Nature and quantity of solid wastes generated including municipal solid wastes, biomedical wastes, hazardous wastes and industrial wastes".
(No.Z-11011/1/2002-IA-I)
R.Chandra Mohan, Jt. Secy.
6. There are two sets of writ petitions, one for enforcement of the above notification and the another for quashing the same. For enforcement is the Writ Petition No.33493 of 2003 filed by four persons viz., C.S. Kuppuraj, S.M. Arasu, T.S. Balasubramanian and P. Krishnan, for the issuance of Writ of Mandamus to direct the respondents (17 respondents) to desist from any move to commence the construction of any New Secretariat building at Kotturpuram or to demolish the buildings situated in the campus of the Anna University, Government Data Centre, Madras School of Economics, Anna Gem Science Park School, Madras University's Vice Chancellor's Residence, for the construction of buildings for the purposes of the proposed Secretariat complex at Kotturpuram. These petitioners are hereinafter referred to as the Petitioners-I. The other writ petitions viz., W.P. Nos.35205, 35517, 35691, 35692 and 35825 of 2003, are filed opposing the notification, seeking the relief to issue a Writ of Declaration declaring that the Notification issued by the first respondent (Ministry of Environment & Forests, Union of India) dated 27.10.2003 in S.O. No.1236 (E) and published in the Government of India Gazette on 27.10.2003 as illegal, unconstitutional, ultra vires and unenforceable. These petitioners are hereinafter referred to as the Petitioners - II. 
7. The Petitioners - I plead that College of Engineering, Guindy, which is affiliated to the Anna University and located within its premises, gets disturbed and has to be re-located elsewhere if construction of new Secretariat building is permitted and so also some other educational institutions and the students' hostel and also Science City proposed in G.O. No.64, dated 24.1.1995. The other ground taken is that the Government having announced plans to shift the Secretariat from the existing Fort Saint George to Thiruvidandhai Village on the East Coast Road and Thaiyyur Village on the Old Mahabalipuram Road and issued G.O. Ms. No.241 dated 19.9.2003, freezing all developments on the proposed site, cannot waste money now for a temporary Secretariat costing Rs.500 crores and wasting about 45 acres of land. They also contend that there is no necessity to shift the Secretariat from the present location, laying emphasis that it is a historic building with a new construction named 'Namakkal Kavignar Maaligai', added about 25 years back and that there is no explanation as to why a building constructed so recently, which is expected to last 100 years, has suddenly been discovered to be structurally unsound. A contention was also raised that the proposal of the Government places a huge burden on the public exchequer and that it is not cost-effective and that the petitioners are very much concerned about the financial impropriety in the present financial situation. They also go into the facts of indiscriminate borrowings and unprecedented growth in the fiscal and revenue deficits in the context of burden on the non-developmental expenditure resulting in complete depletion of cash reserves. Their concern is about the proposal of the Government to borrow Rs.500 crores for an unproductive construction and then further incur a cost of Rs.50 crores for demolishing the building constructed recently. Apart from the cost factors and also the necessity factor, the petitioners show the concern about the social and environmental impact on the ground that the Government did not consult all the stakeholders, especially the citizens concerned with the civic amenities and the students and teachers, and it would affect the city's lung space and also disturbance to the residential localities. Added to that, they project the impugned notification, which brings new projects relating to construction of new townships, industrial townships, settlement colonies, commercial complexes, hotel complexes, hospitals, office complexes for thousand persons and above or discharging sewage of fifty thousand litres a day and above or with an investment of Rs.50 crores and above and new industrial estates having an area of 50 hectares and above and industrial estates irrespective of areas, if their pollution potential is high, under the purview of Environment Impact Assessment notification. It is the contention of the petitioners that it is imperative for the Government to comply with the legal requirements before proceeding with the work of the construction of new Secretariat complex. They also assert that if such proposals are made, they are not likely to be approved. 
8. The Petitioners - II are the realtors and the builders who oppose the notification on the ground that the same cannot apply to non-industrial projects or buildings, that the policy of the State Government cannot be questioned, that the impugned notification cannot restrict the construction of the buildings other than industrial units and that in any event, the impugned notification comes into effect only after consideration of objections and issuing final notification and that draft notification cannot be enforced right now.
9. There are several respondents impleaded but main are (i), the Central Government, (ii) the State Government and (iii) the Chennai Metropolitan Development Authority (CMDA). The planning part is made by CMDA and in fact, it has been notified as the nodal agency for the execution of the instant project and to take all the necessary steps in that regard.
10. The Central Government takes a stand that Environment Protection Act, 1986 is a legislation by the Central Government traceable to Entry 13 of List 1 of Schedule 7 of Constitution, that the Act and the Rules framed thereunder as also Notifications issued are applicable to all the projects - industrial or otherwise - and that writ petitions filed opposing the notifications are premature as still the draft notification is at the stage of receiving objections and consideration and only when objections are overruled and final notification is issued, the Rule will come into being and that until then, no cause of action arises.
11. The State Government has taken a stand supporting the Petitioners-II, who are opponents of the notification and submitting that the proponents (Petitioners - I) of the notification have got no locus and that construction of a Secretariat is a policy decision of the Government and even if it involves expenditure, such economic policy of the Government, including the policy to construct Secretariat at a place chosen by it, is beyond the pale of judicial review, that construction of Secretariat building cannot be brought within the ambit of the notification and in any event, the draft notification is not the law as on date and it can come into operation only after consideration of objections and overruling the same and then issuance of the final notification and that until such transformation of draft notification into final notification, no fetters can be placed on the State Government to construct a new Secretariat building as proposed. It has also explained about the finances, environmental measures, steps taken to rehabilitate the persons and institutions, which are to be disturbed, including the steps which are planned to be taken to deal with all aspects of sewerage, drainage, water and other facilities and other related aspects.
12. The Chennai Metropolitan Development Authority fully supports the view of the State Government.
13. While Mr. Sriram Panchu, learned Senior Counsel, appeared for the petitioners in W.P. No.33493 of 2003, Mr. Mohan Parasaran and Mr. R. Thiagarajan, learned Senior Counsel, and Ms. R. Latha, learned counsel, appeared for the petitioners in the other writ petitions. Mr. N.R. Chandran, learned Advocate General, appeared for the State Government and C.M.D.A and Mr. V.T. Gopalan, Additional Solicitor General, appeared for the Central Government while Mr. G. Masilamani, Senior Counsel, appeared for the Anna University. 
14. Mr.Sriram Panchu, learned Senior Counsel has submitted that the financial position is bad in our State, that the existing Secretariat Building in Fort St.George itself is sufficient, and that there is no need for any new Secretariat Building, particularly, in view of the fact that for future needs a 15 year plan has already been formulated in G.O. Ms. No. 64, dt.24.1.1995 to acquire a vast extent of land in Science City, and the said plan is still existing, and only for temporary Secretariat, the second building is not necessary, particularly, taking the financial crunch of the State into consideration. He further submitted that assuming that the new Secretariat is inevitable, it can only be constructed at the place, which is environmentally suitable and that the place chosen is environmentally not suitable and it will cause environmental pollution. He further submitted that Science City has been planned by the Government itself by G.O.Ms.No.64 dt.24.1.1995 which is very much in vogue and that cannot be defeated by building the new Secretariat Building at Kotturpuram, and particularly, affecting the rights of several owners surrounding that area, and shifting the prestigious institutions like College of Engineering of Anna University and also other educational institutions, and the students' hostel housing more than thousand students. He also submitted that the plan undertaken is violative of the provisions of Tamil Nadu Town and Country Planning Act, 1971, and the rules framed thereunder. His last argument is that in any event the State Government cannot proceed with the construction, unless environmental clearance is obtained as contained in Central Government's notification dated 27.10.2003. 
15. Mr. R. Thiagarajan and Mr. Mohan Parasaran, learned Senior Counsel, and Ms. R. Latha, learned counsel appearing for the writ petitioners opposing the notification, strenuously contended that the impugned notification is arbitrary and unconstitutional, that the same has not partaken the character of a rule, that it is only at the draft stage, and that even if it is finally approved can only act prospectively and not retrospectively. They further submitted that the notification is only applicable for industrial establishments or factories, as the case may be, and not for other kinds of structures. They also submitted that the matter relating to construction of buildings is within the legislative field of the State under List II to Schedule - VII of the Constitution of India, that the Central Government has got no say on this aspect, and that the Environment Act has got no application as the matter is covered by Tamil Nadu Town and Country Planning Act, 1971. 
16. The learned Advocate General supported the argument of the above learned counsel for the petitioners opposing the notification stating that the Central Government has got no say in the matter relating to construction, that the impugned notification is only applicable for the construction of buildings/factories for industrial purposes, that even assuming that notification takes final shape it can only be applicable prospectively from the date of issuance of final notification and gazetting of the same, that at this stage of draft notification, the rule is still born and cannot be made applicable to the construction of the new Secretariat at Kotturpuram, that all aspects of environment have been taken into consideration and will be followed in future, that the only thing to be taken care of is sewerage and that is properly planned and will be executed, that the vacant land has been cleared of bushes and made ready, and the foundation stone was laid on 30.10.2003, and that at this stage no writ can be issued. He further raised the argument of locus standi against the Petitioners-I supporting the notification. He also submitted that it is not for any individual or any authority to command the State Government either to construct or not to construct a Secretariat or construct at a particular place or site and a policy to construct a new Secretariat at a chosen place cannot be attacked and even financial implications come within the ambit of the economic policy of the Government and no intrusion can be made into to the said economic policy, and the Government discharging sovereign functions, is the authority to decide as to whether a new Secretariat has to be constructed and the place of such construction and also the estimates and expenditure there of. He submitted that the old structure has become dilapidated, that even the structure constructed in the year 1975 has given way to cracks and leakages, and that the Government has taken cognizance of this and at first wanted to construct new Secretariat in the place of Queen Mary's College, Chennai but now has reconsidered the matter and chosen the present site, and having made all preparations, also laid the foundation stone and that it cannot be interdicted from proceeding further. 
17. Mr. V.T. Gopalan, learned Additional Solicitor General for India appearing for the Central Government has supported the issuance of notification on the ground that big structures with more sewerage needs environmental clearance, and that the Petitioners-II opposing the notification have got no locus standi to question the notification as they are not immediately affected and contended that there is no cause of action as yet to file the writ petitions, and that they are premature. 
18. In view of the rival contentions, the following points emerge for consideration; 
(i) Whether there is any locus for the petitioners either opposing or supporting the notifications?
(ii) Whether State Government's decision to construct a new Secretariat at the present site is justiciable?
(iii) Whether there is any intrusion by the Central Government into the powers of the State Government relating to the matters of construction covered by Tamil Nadu Town and Country Planning Act, 1971?
(iv) Whether the impugned notification is applicable for only industries and not for other buildings?
(v) Whether the impugned notification has got the force of law and if not whether restriction on construction of the new Secretariat can sustain even before issuance of final notification?
19. Points (i) and (ii) - Locus Standi and Justiciability The plea of locus standi has to be dealt with in two parts, i.e. in the context of the Petitioners-I, opposing the new Secretariat building and Petitioners - II questioning the notification. In so far Petitioners - I are concerned, their plea against the Government's decision to construct new Secretariat Complex is untenable. The construction of new Secretariat building is a policy decision of the Government. A Government elected by the people and exercising the sovereign functions of the State is entitled to take decisions regarding the location of its Secretariat, including the shifting thereof to another place. The sovereign function of the State cannot be questioned unless it is shown to be violative of any of the fundamental rights enshrined in the Constitution. From the facts stated and the legal contentions urged, it is not made out that the Government's decision to construct a new Secretariat offends any of the fundamental rights of Petitioners - I. Among the four petitioners in W.P. No.33493 of 2003, two are retired Chief Engineers of Public Works Department and also alumini of College of Engineering, Anna University and the other two petitioners are the residents of Kotturpuram. Their plea that the existing building is strong and also is sufficient to house the Secretariat and that the State is not in a sound financial position to take up the new Secretariat building construction and that such plans burden the State exchequer etc. is untenable. In fact, such attempts by the above petitioners invade the sovereign functions of the State Government as, as already stated above, they are within the domain of the State Government and not attracting the field of judicial review. It is not for the petitioners to dictate the Government as to where the Secretariat is to be located and as to the sufficiency or otherwise of the present accommodation and the necessity to shift to other place and even if it is to be shifted, to which place it has to be shifted. The petitioners cannot raise any voice in that regard. In fact, invoking the PIL jurisdiction in this regard is distressing as it is a misuse of the public law remedy, which has to be invoked only for the purpose of enforcement of fundamental right on the legal principles stated by the Supreme Court in BALCO EMPLOYEES' UNION (REGD) v. UNION OF INDIA (2002) 2 SCC 333). It was held by the Supreme Court in BALCO's case (referred supra) that PIL was not meant to be a weapon to challenge the financial or economic decisions, which are taken by the Government in exercise of their administrative power and judicial interference by way of PIL is available if there is injury to public because of dereliction of constitutional or statutory obligations on the part of the Government and that every matter of public interest or curiosity cannot be the subject matter of PIL and that the Courts are not intended to nor should they conduct the administration of the country. It was also held by the Supreme Court that PIL is not a pill or panacea for all wrongs and it was essentially meant to protect basic human rights of the weak and the disadvantaged and was a procedure, which was innovated where a public spirited person files a petition, in effect on behalf of such persons, who on account of poverty, helplessness or economic and social disabilities, could not approach the Court for reliefs. 
20. It is too much for the petitioners to plead that the State Government cannot take a decision in exercise of its sovereign functions as to the location of the Secretariat. It is for the Government to decide whether in the exigencies, shifting of Secretariat from the present place is necessary and the Government alone can decide with regard to the financial implications and it is not for the Court to encroach upon the Government's power. The emphasis, which is laid on independence of judiciary citing Article 50 of Indian Constitution, should also be equally made applicable to the Government's sovereign functions without interference by any outside Authority. Neither the private interest litigation nor the public interest litigation can be allowed to make such unconstitutional intrusion into the sovereign functions of the State Government. When the people elect the Government, the elected Government is entitled to exercise its sovereign functions in accordance with Constitutional provisions and in a matter like this, where a policy decision has been taken by the Government to shift the Secretariat to a new place, be it as an interim measure or otherwise, the only place of debate is on the floor of the Assembly and nowhere else. 
21. As already stated above, the Courts intervention by judicial review comes in only when there is infringement of either constitutional rights or statutory rights of the petitioners and not otherwise. The Petitioners - I have failed to establish that any of their constitutional or statutory rights have been violated. Merely because they were either the alumni of engineering college or residing in the surroundings cannot give them locus to interdict the Government from proceeding further with the construction of the new Secretariat complex. It can't be assumed that the Government has not taken all the aspects into consideration, while taking a decision to construct the new Secretariat complex at this place including the environmental aspects. The petitioners cannot be heard to make general allegations of violation of Town and Country Planning Act. Further, when the constructions are made, even smaller ones, there will be some kind of discomfort to the persons residing in the surroundings. In a civic society, that much tolerance is necessary. Construction of new Secretariat complex may cause some temporary discomfort to the neighbours, but on that count, the construction 0cannot be prohibited. There is no reason to believe that the Government would not take all such care to minimize the discomfort to neighbours. The larger public interest of having the new Secretariat complex certainly over- rides the minor discomforts to be faced by the miniscule of citizens.
22. Mr. V.T. Gopalan, learned Additional Solicitor General, submits that the Petitioners - II do not have locus standi to question the notification and that in any event, the matter is premature and there is no cause of action as yet to challenge the draft notification at this stage, when the objections are called and they are yet to be considered. So far as the locus standi aspect is concerned, the opponents of the notification have got grievance as the impugned notification curtails their rights and they are traceable to Article 14 and Article 19 (1) (g) and also the constitutional right under Article 300-A of the Constitution and as such there is locus standi for the opponents of the notification. 
23. With regard to the other plea of Mr. V.T. Gopalan, learned Additional Solicitor General, that the writ petitions are premature, we agree with his contention. The notification is not a final one and has only proposed to issue final notification and invited objections. All the objections which are raised by either the State Government or the opponents of the draft notification have to be considered by the Central Government and at this stage, it cannot be predicted that the draft notification will culminate into a final one. 
24. Rule 5 (3) (d) of Environment (Protection) Rules, 1986, has been framed in exercise of the rule-making power conferred by Section 25 of the Environment (Protection) Act, 1986 in general and Section 6 thereof in particular. It reads thus,
"5. Prohibition and restriction on the location of industries and the carrying on processes and operations in different areas.-
1.------
2.-----
3.(a) -----
(b) ----
(c) ----
(d) The Central Government shall, within a period of one hundred and twenty days from the date of publication of the notification in the Official Gazette, consider all the objections received against such notification and may within three hundred and sixty five days from such date of publication, impose prohibition or restrictions on location of such industries and the carrying on of any process or operation in an area."
Now, it is only at the stage of considering the objection. It is needless to mention that the Central Government will have to consider all such objections which have been raised by any person, authority or the State Government and then take final decision by assigning reasons. Points (i) and (ii) are answered accordingly.
25. Points (iii) and (iv) 
In view of our finding to Points (i) and (ii), Points (iii) and (iv) need not be addressed as they are to be considered by the Central Government. 
26. Point (v) 
In the impugned notification, preamble is stated before stating the draft amendments. In the preamble portion, i.e. paragraph 3, a restriction has been placed on new construction projects not to proceed further if the construction work has not come up to the plinth level on the date of the issuance of the impugned notification, until clearance by the authority, under the Environment Impact Assessment Notification. Amendments are only at the proposal stage and objections have been called for and it cannot be said that calling of objections is an empty formality. Objections have got to be considered in an objective manner and by addressing all of them and by assigning reasons. The proposed amendments creating new obligations can only be prospective in operation. There need not be even interpretation on this aspect as the Rule itself is clear that only after consideration of objections and overruling the same and making the draft amendments into final one, imposition or prohibition or restriction, as the case may be, come into force. Under the guise of preamble leading to the issuance of draft notification, the Central Government cannot impose restrictions at the stage of draft notification. There is neither authority to frame a rule or issue notification with retrospective effect. In fact, the Rule does not empower the imposition of restriction on the date of draft notification. Point (v) is answered accordingly.
27. In the result, we hold that the new Secretariat project of the State Government initiated under G.O. Ms. No. 1080, Public (Buildings) Department, dated 1.9.2003 can proceed further and the projects as may have been undertaken by the Petitioners - II also can proceed further. W.P. No. 33493 of 2003 is dismissed. W.P. Nos. 35205, 35517, 35691, 35692 and 35825 of 2003 stand allowed to the extent indicated above. Consequently, W.P.M.P. Nos. 40556, 42562, 43720, 45348 to 45350, 42791, 42792, 43882, 43181, 43366 to 43369, 43544 and 43545 of 2003 are closed.
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Air Pollution, Drinking Water, Groundwater, Hazardous Waste, Landfill, Landfill Site, Pollution Control, Public Health, Public Nuisance
Acts/Rules/Orders: 
Water (Prevention and Control of Pollution) Act, 1974 - Section 4; Constitution of India - Article 226
Cases Referred: 
Dr. B. Shivalingaiah v. State of Karnataka, 1994(2) Kar. L.J. 189, ILR 1994 Kar. 242
Disposition: 
Petition rejected
ORDER
R. Gururajan, J.
1. These petitions are filed seeking for a writ of quo warranto and for various prayers.
2. The petitioners state that the 3rd respondent is a Statutory Board constituted for the State of Karnataka in terms of the provisions of Section 4 of the Water (Prevention and Control of Pollution) Act, 1974. The State Board is governed by Section 4(2) of the Act. Clause (f) of Section 4(2) empowers the State Government to appoint the Member-Secretary. The 3rd respondent is required to perform its duties in terms of the Act with regard to pollution. The petitioner states that the 2nd respondent has issued a notification bearing No. ApaJee 23 EPC 2004, dated 23-2-2004 appointing the 4th respondent as the Member-Secretary of the 3rd respondent-Board with immediate effect. Annexure-A is the notification. The petitioners state that the 4th respondent is an IAS Officer. She has held different posts in various Governmental Departments and under Local Authorities, The 4th respondent holds the educational qualification of B.A. and IAS. She joined the service of the Government and has held the following posts;
1. Assistant Commissioner, Sagar
2. Chief Executive Officer, Mysore Zilla Parishad
3. Managing Director, Women Development Corporation
4. Joint Registrar of Co-operative Societies
5. Deputy Commissioner, Bangalore Mahanagara Palike.
3. According to the petitioner, the 4th respondent does not has the educational qualifications and that she cannot be said to have acquired any knowledge or experience of scientific, engineering or administrational aspects of pollution control in terms of Section 4(2)(f) of the Act. They say that a declaration has to be issued declaring that she is not qualified to hold the post and consequently direct her to vacate as Member-Secretary in the Board.
4. Notice was issued. Respondents have entered appearance. State Government has filed a very detailed objection statement opposing the prayers. They deny the allegation with regard to disqualification in terms of the Act. They say in para 9 that the 4th respondent is a directly recruited Indian Administrative Service Officer of 1996 batch. Rule 9 of the Administrative Service (Pay) Rules, 1954, the post of Member-Secretary, Karnataka State Pollution Control Board, Bangalore has been declared as equivalent to the cadre post of Deputy Secretary to Government in the senior scale of IAS included in Schedule III-B thereof published in the Gazette, Extraordinary, dated 25-6-1999. It is stated that the 4th respondent has served as the Deputy Commissioner (Development), Bangalore Mahanagara Palike and she was responsible for the collection, segregation, transportation of solid waste, and was also closely associated with all other aspect of the health and sanitation programme of the Bangalore Mahanagara Palike. As Joint Secretary of Co- operative Societies, she was associated with the management of the effluents of the Co-operative Sugar Factories. They want the petition to be dismissed.
5. The respondent 3 has filed a statement of objections. In the objections, it is stated that the contesting respondent is not any way disqualified to hold the post of Member-Secretary. They say that the 4th respondent served in various departments of Government, Corporations etc., in various capacities which also involved managerial aspect of pollution control. The 4th respondent was assigned to monitor traffic problems and noise level in Sakleshpur Town. As an Assistant Commissioner, Sagar Sub-Division, she was closely involved with four Municipalities of Sagar, Sorab, Shikaripur and Hosanagara and Solid Waste Management issues thereof. As a Sub-Divisional Magistrate, she was exercising the power under Section 133 of the Cr. P.C. monitoring public nuisance, noise, water/air pollution etc. She had organised cleaning campaign around Jog Falls and taken steps to" promote it as an Eco-Tourism Destination. As a Deputy Secretary in the Planning Statistics, Science and Technology Department during 2000-01, the 4th respondent was closely working with the Jawaharlal Nehru Planetarium, Karnataka Rajya Vignana Parishat (KRVP) and Drought Monitoring Cell During this time KRVP had organised a lot of activities involving school children etc. As a Deputy Commissioner of Bangalore Mahanagara Palike, the 4th respondent. The 4th respondent was in charge of health and sanitation reporting directly to the Commissioner, BMP. At the Head Office the Chief Health Officer, BMP and the Executive Engineer in charge of Solid Waste Management were to directly report to the 4th respondent who oversaw sanitation, removal of solid waste, segregation, transportation, discharge of solid waste and landfill sites. The 4th respondent was associated with the Solid Waste Management Programme with the Bangalore Agenda Task Force. They further say that the 4th respondent satisfied each one of the conditions in terms of the provisions. They want the petition to be dismissed.
6. An affidavit is filed in Court by the 4th respondent. She has stated in para 2 that she did a Project on the traffic problem and noise levels in Sakleshpur. She submitted a report to the Lal Bahadur Shastri Academy of National Administration at Mussoorie as an Assistant Commissioner. She was involved with the Municipalities of Sagar, Soraba, Shikaripura and Hosanagara and the Solid Waste Management issues thereof. As a Deputy Commissioner, she was in charge of Health and Sanitation and the Chief Health Officer of the BMP and the Executive Engineer in charge of solid waste, segregation transportation etc. She also says that she was involved in various activities. As Chief Executive Officer, Mysore Zilla Panchayath, she assisted in the implementation of the Rs. 40 crores Rajiv Gandhi National Drinking Water Programme, a massive programme for providing access to water for villagers and undertook studies for checking groundwater and contamination of groundwater. The Swachha Grama Yojane for wholesome development of villages was undertaken by her. She says that she has good experience and she fulfills the qualification. She wants the petition to be dismissed.
7. Heard the Counsels for the parties.
8. Sri Visweshwara, learned Senior Counsel appearing for the petitioners invites my attention to the provisions of the Act to say that the 4th respondent lacks required educational qualification/experience in terms of the provisions itself. He refers to a judgment of this Court in Dr. B. Shivalingaiah v. State of Karnataka , 1994(2) Kar. L.J. 189 : ILR 1994 Kar. 242 to contend that in the event of no qualification, the Member Secretary cannot continue and any continuation would be nothing but usurpation of office. He says that the 4th respondent does not have any achievement in the relative field. Learned Counsel says that a degree in engineering is a required qualification in terms of the Act.
9. Per contra, learned Advocate General says that the 4th respondent was appointed after taking into consideration the principle requirements in terms of the Act. He refers to the earlier history of the section to contend that no case is made out.
10. After hearing the learned Counsel, I have carefully perused the material on record.; According to me, the only question that is required to be considered is as to whether the 4th respondent fulfills the conditions in terms of Section 4(2)(f). Section 4(2)(f) reads as under:
"A full-time Member-Secretary, possessing qualifications, knowledge and experience of scientific, engineering or management aspects of pollution control, to be appointed by the State Government".
11. The argument of the petitioners is that the 4th respondent neither has the educational qualification nor she can said to have acquired any knowledge and experience of scientific engineering or administrative action of Pollution Control in the matter. To consider the argument of the petitioners, it is necessary to notice the section prior to the present one. The Water (Prevention and Control of Pollution) Act came into force on 23-3-1974. Section 4(2)(f) at the relevant point of time stood as under:
"A full-time Member-Secretary qualified in public health engineering and having administrative experience in matters relating to environmental protection to be appointed by the State Government".
Section 4(2)(f) was amended by Act No. 44 of 1978. The amended provision is reading as under:
"A full-time Member-Secretary, qualified in public health engineering and having practical experience in matters relating to environmental protection, to be appointed by the State Government".
It was further amended in terms of the Act reading as under;
"A full-time Member-Secretary possessing qualifications, knowledge and experience of scientific, engineering or management aspects of pollution control, to be appointed by the State Government".
12. A combined reading of these provisions would show that earlier the qualification of public health engineering was found to be necessary. The Legislature in its wisdom thereafter has omitted to specify any specific qualification in this regard. What is clear therefore is that the intention of the Legislature is not to prescribe any Engineering qualification as argued by the petitioners. Therefore, it is not possible for this Court to accept the arguments of the petitioners that the 4th respondent ought to have an engineering qualification for appointment of Member-Secretary. The petitioner further submitted that the earlier Member-Secretary had the necessary engineering qualification. It may be so. That by itself does not disqualify the 4th respondent in the absence of any specific statutory requirement in terms of the Act. A writ of quo warranto is serious in nature. It results in usurpation of office. Usurpation would arise only if somebody occupies a public office without there being any requisite condition/qualification, experience etc., in terms of the Statute. Therefore, in the absence of any specific requirement of any engineering degree qualification in terms of the Act, it is not possible for this Court to oust the 4th respondent in terms of Section 4(2)(f) in this petition under Article 226 of the Constitution of India. This argument of the petitioner is therefore requires to be rejected.
13. The petitioners further refer to the report of the High Powered Committee on Management of Hazardous Wastes. It is seen from the said report that the Committee has thought fit to say that scientific qualification must be considered as an important factor when persons are appointed to positions in such departments. It is no doubt a welcome measure and a desirable one. A desire cannot partake a statutory-requirement for the purpose of quo warranto proceedings. The report therefore cannot form the basis to oust the 4th respondent as argued by the petitioners in the absence of statutory requirements.
14. I must also notice that Section 4(2)(f) provides for possessing qualification. Qualification need not be educational qualification always. Qualification in terms of the Random House Dictionary of the English language second edition would show:
1. A quality, accomplishment, etc., that fits a person for some function, office or the like.
2. A circumstance or condition required by law or custom for getting, having, or exercising a right, holding an office, or the like.
3. The act of qualifying, state of being qualified.
4. Modification, limitation or restriction: to endorse a plan without qualification.
5. An instance of this: He protected his argument with several qualifications (1535-45;< QUAKIFY) to qualificare of (ptp. (US) qualificat To equiv. qualification), (s. qualification->
New Oxford Illustrated Dictionary would show qualification:
1. Modification, restriction, limitation; restricting or limiting circumstance.
2. Quality, accomplishment, etc., fitting person or thing (for post etc.).
3. Condition that must be fulfilled before right can be acquired or office held; document attesting such fulfillment.
4. Attribution of quality.
Qualification in terms of the Black's Law Dictionary would mean "the possession by an individual of the qualities, properties, or circumstances, natural or adventitious, which are inherently or legally necessary to render him eligible to fill an office or to perform a public duty or function. Thus, a qualified voter is one who meets the residency, age and registration requirements.
Qualification in terms of K.J. Aiyer's Judicial Dictionary is that which makes a man eligible to do an act or to assume a certain character, a limitation, a condition.
The Oxford Reference Dictionary states that qualification is an accomplishment fitting a person for a position or purpose, a thing that modifies or limits a meaning etc.
15. None of the Dictionaries both Judicial and non-judicial would show that qualification has to be only an educational qualification as argued by the Counsel. The word qualification is only an eligibility to fit into an office. In the case on hand, in the absence of any specific educational qualification in terms of the Rules, it cannot be said that the 4th respondent is ineligible to assume the office in terms of Section 4(2)(f) of the Act.
16. At this stage, I must also notice the powers of the 4th respondent. The 4th respondent is only a Member-Secretary.
Chapter IV provides for powers and functions of Boards. Section 12 provides for Member-Secretary and Officers and other employees of the Board. The Member-Secretary is to exercise powers and perform such duties as may be delegated to him by the Board or its Chairman.
Sub-section (4) provides for appointment of a consulting engineer to the Board with such conditions as and when necessary.
A reading of the provisions would show that the Member-Secretary is to carry out the functions as assigned to him by the Board. The Board consists of Engineers. In addition the Board offices also consists of environmental officers with scientific or engineering qualification. Therefore, for proper implementation of the Act, there are sufficient/environmental persons available in the service of the Board. A mere non-possession of a degree in engineering or a degree in science does not in any way come in the way of proper implementation of the Act by the Secretary. However, I deem it proper to observe that the Government in its wisdom may as for as possible appoint persons with engineering/scientific qualification for the post of Member-Secretary for better working as Member-Secretary. Looking from any angle this argument does not appeal to me. This argument is rejected.
17. The petitioners further argue that the 4th respondent does not have knowledge and experience of scientific engineering or management aspect of pollution control in the matter. It is seen from the material on record that the petitioner is a qualified graduate in addition to her having a qualification of IAS.
The respondent has filed an affidavit and in the affidavit it is stated that the petitioner did involve herself in air pollution, water pollution while working as Assistant Commissioner in Sagar Sub-Division from August 1998 to January 2000. She has sworn to an affidavit that she had done the implementation of the Water and Air Acts. She has also stated that she was in charge of health and sanitation and Chief Health Officer of the Bangalore Mahanagara Palike and the Executive in charge of solid waste, segregation, transportation, discharge of solid waste were reporting to her. She was also involved with the solid waste management programme at the Bangalore Agenda Task Force. She has also undertaken to do other works in terms of the affidavit. A reading of the affidavit would show that it cannot be said that she is a novice to this subject. She has experience of pollution in the matter. She was managing in her various capacity certain aspects of pollution. Therefore, it cannot be said that she lacks neither knowledge nor experience as sought to be made out by the petitioners. This argument also does not appeal to me.
18. Lastly, the petitioners strongly rely on a judgment of this Court rendered in Dr. B. Shivalingaiah's case, supra. I have carefully perused the said judgment. A reading of the said judgment would show that this Court has no where stated that engineering qualification is necessary as I see from the judgment itself. On the other hand, the Advocate General in the said case has stated that if the Court finds that the Member-Secretary does not possess the required qualification the department would make alternative arrangement by posting a fully qualified person. This judgment does not in any way help the petitioners.
19. No grounds are made out. Petitions are rejected. Parties are to bear their respective costs on the peculiar facts and circumstances of this case.
20. Ordered accordingly.
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G. Sasidharan, J. 
1. Petitioner is the registered owner of Maruthi 1000 car which was taken into custody by the Forest Officers in connection with O.R. 12/2002 of Chedelath Forest Range. An application filed by the petitioner for getting interim custody of the vehicle was dismissed by the Judicial Magistrate of the First Class II, Sulthan Bathery. This petition is filed challenging the order by which the application filed by the petitioner was dismissed.
2. In the order, it is said that the Forest Range Officer objected giving vehicle to the petitioner on interim custody. The objection which was raised before the Magistrate was that the vehicle seized by the Forest Officers had become property of the Government and hence it should not be released to the petitioner. Learned Magistrate accepted the above objection raised by the Forest Range Officer.
3. Objection raised by the Forest Range Officer was on the basis of what is said in Section 39(1)(d) of the said Wild Life (Protection) Act. The above provision says that vehicle vessel, weapon, trap or tool that has been used for committing an offence and has been seized under the provisions of the Act shall be the property of the Central Government. Provision does not say that any property seized alleging commission of the offence will become the property of the Central Government. On the other hand, it is clear on a reading of the Section that a vehicle that has been used for committing an offence will become the property of the Central Government. That means only if it is established that an offence had been committed under the provisions of the Act, the vehicle will become that of the Central Government.
4. Case is pending before the Judicial Magistrate of the First Class II, Sulthan Bathery and the trial has not commenced. If the above provision is given the meaning that as and when the vehicle is seized alleging commission of the offence under the Act, it would become the property of the Central Government, the position will be that even if the accused is acquitted after trial the vehicle cannot be given to him for the reason that it became the property of the Government when it was seized alleging commission of offence. It is not at the time when the vehicle is seized that it becomes the property of the Government, but it is when it is found by a competent court that the offence is committed that it becomes the property of the Government. So the provision can be understood as one which says that as and when it is found by a Court that a person committed the offence under the Act, the vehicle which he used for the commission of the offence will become the property of the Central Government. It is not correct to say that the interim custody of the vehicle cannot be given to the owner of the vehicle by virtue of what is said in Section 39(1)(d) of the Wild Life (Protection) Act. If the petitioner is the owner of the vehicle, interim custody of the vehicle can be given to the petitioner. It is necessary to give interim custody of the vehicle to the owner since the vehicle is kept in Forest Range Office from 9.6.2002. According to the petitioner, the vehicle is being damaged. 
5. This petition is disposed of directing that if the petitioner produces documents that he is the owner of the car, interim custody of the car has to be given to him on furnishing security of immovable property for the value of the vehicle fixed by the Magistrate.
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R.K. Abichandani, J.
1. The petitioner seeks a direction on the respondent no. 2 to initiate appropriate proceedings against the responsible officers of the respondent no. 1-Board for not performing their statutory duties under the provisions of the Air (Prevention and Control of Pollution) Act, 1981. A direction is sought on the respondents for implementing the provisions of he Environment (Protection) Amendment Rules, 2001 and to prohibit all bricks manufacturers from manufacturing bricks by using moving chimney bull's trench kilns, as contemplated under the provisions of the Environment (Protection) Amendment Rules, 2001. Further direction is sought on the respondents to initiate appropriate proceedings under Section 37 of the Air Act, 1981 against defaulter manufacturers. The learned counsel for both the side are heard for final disposal of this petition. 
2. It appears from the record that earlier, the petitioner had filed Special Civil Application No. 668 of 2003, which came to be disposed of by order of the Division Bench made on 15th July, 2003, a copy of which is at Annexure:A to the petition. That petition was also filed for the reliefs similar to those which are prayed for in the present petition. In para-3 of the order made by the Court, several statements which were being made by the learned counsel for the respondent-Board from time to time have been referred, including the statement made on 27th June, 2003 on behalf of the Board that a decision to effect the closure was taken and notices under Section 31-A were issued against the defaulters. In para-4 of the order, statement made by the learned counsel for the Board was recorded to the effect that the Board had passed closure orders under Section 31-A of the Act against 89 units on 11.7.2002 and had informed the Collector, Godhra, for cancellation of the lease of these units with immediate effect. The Court therefore noticed that the Board had started taking action against the concerned units. It was observed that such action could have been initiated without waiting for the orders of the Court. It was also observed that the illegal running of trench kilns on the agricultural land was going on since more than six years as averred by the petitioner and nothing was done by the respondents even though they were vested with the powers under the Act to prevent air pollution. The Court observed that it was expected from the respondents and more particularly from the respondent no. 1-Gujarat Pollution Control Board to prevent using of moving chimneys on the agricultural fields which were discharging smoke that contained large amount of Carbon Monoxide, Carbon Dioxide and other poisonous particles and dust particles. With these observations, the Court disposed of the petition on 15.7.2003. #. It appears that thereafter it is only on 15th January, 2004 that notices were given by the Board (copy at Annexure:VI to the affidavit-in-reply filed on behalf of the Board) in which defaulters were called upon under Section 31-A of the Air Act that they should immediately effect stoppage of the operation of the industrial plants mentioned therein till the fixed chimneys of adequate height and adequate air pollution control equipment are installed and efficiently operated and consent under the provisions of the Air Act,1987 is obtained. It was stated that if these directions were not complied forthwith, the noticee was liable for prosecution under section 37 of the Air Act which provided punishment with imprisonment of a term not less than one year and six months which could extend to six years with fine. We are told by the learned counsel for the Board that even after the issuance of the said notices dated 15.1.2004 to 541 units, not a single prosecution has been launched till today. Reasons which have been submitted for such omissions are hardly found to be convincing. However, in the file which was shown to us by the learned counsel appearing for the Board, admittedly no decision is recorded for prosecuting any particular unit pursuant to the notice dated 15.1.2004, though on 20th January, 2004, there was a noting made that as per advice of the advocate of the Board, filing of criminal cases under the Air Act was to be finalised. We may incidentally mention, since the original file was shown to us that, there are notings which show that the Regional Officers were not acting with responsibility. In the noting dated 24.11.2003, it was noted that the Regional Officer, Rajkot was not taking contents of the High Court order seriously as well as he was not aware of the responsibility entrusted by S.O. 763(E). Noting dated 17.1.2004 records that the R.O., Godhra was required to carry out inspection under the Act so as to take immediate action under the Act. Despite of all this, not a single prosecution appears to have been launched till now. It also appears from the file shown to us by the learned counsel of the Board that the Board had written a letter on 15th March, 2004 to the Regional Officer, Godhra which shows that inspection report made by him was wanting. Though we are not here pinpointing any particular lapse on the part of the officers concerned, the fact remains that there is inaction writ large on the part of the Board officers and though notices were issued to as many as 541 units, by the Board on 15th January, 2004, as stated by its learned counsel, requiring stoppage of operation of industrial plants which were violating the provisions of the Act, no decision to prosecute any particular unit has been taken so far. 
3. It is evident from the provisions of Section 37 of the said Act that the Parliament has enacted this provision with a view to effectively deal with the failure of compliance with the provisions of sections 21 or 22 or with the directions issued under Section 31-A. In cases where directions issued under Section 31-A are violated, minimum punishment prescribed is of one year and six months' imprisonment which may extend to six years and with fine, and in case the failure continues, with additional fine which may extend to five thousand rupees for every day during which such failure continues after the conviction for the first such failure. Despite the seriousness with which the Parliament has viewed these offences, it appears that the officers of the Board had adopted a lackadaisical attitude in implementing the provisions of the Act and the Board has not cared to take any departmental action against the erring officials. 
4. We may note here that only the acts or omissions done in good faith in pursuance of the Act by the Board officials would get protection against suit, prosecution or other legal process and not any intentional illegal omissions on the part of the officials which may amount to abetment of the offences committed by any person under the Act or conspiracy to commit such offences. Participating in a crime would be punishable in accordance with law, be it by a public officer or a private citizen. If in a given case, a Board official whose duty it is to institute prosecution under the Act, intentionally abets continuance of the offence by illegally omitting to prosecute a person, he may become guilty of abetment of the offence if the ingredients of abetment, particularly of intentionally omitting to take action under the law and thereby abetting commission of the offence are established. We, however, leave it to the State Government and the Board to examine whether departmental actions were required to be taken against the erring officials who may appear to have committed lapses or misconduct in the discharge of their duties in view of the inaction noted hereinabove. We refrain from giving any direction in this regard in view of the statement made by the learned counsel on behalf of the Board that in cases where prosecution is warranted under the Act, a decision will be taken by the Board and the prosecutions would be launched in appropriate cases within one month from today. 
5. We may also note here that under Section 43 of the said Act, cognizance can be taken by the Court, not only on a complaint made by a Board or any person authorised in that behalf by it, but also on the basis of the complaint made by any person who has given notice of not less than sixty days in the manner prescribed, of the alleged offence and of his intention to make a complaint to the Board or officer authorized by the Board. Under sub-section (2) of Section 43, where a complaint has been made under section (b) of sub-section (1), the Board shall on demand by such person, make available relevant reports in its possession to that person unless it is in its opinion against public interest so to do. Therefore, it would be also open for a citizen when the Board fails to file a complaint in cases where offence is committed, to resort to the provisions of Section 43(1)(b) of the Air Act.
6. For the foregoing reasons, we direct the Board to take a decision as regards the prosecution of the units in cases where, according to the Board, offences under the Air Act are committed for breach of the directions issued under Section 31-A of the said Act by any of the units against whom notices were issued by the Board on 15.1.2004. The petition stands disposed of accordingly with no order as to costs. 
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1. By this writ petition the petitioners seek a direction to the respondents to close down the slaughter houses illegally operating in Sanjay Nagar. Besides the petitioners also seek a direction to the State Pollution Control Board to take steps to prevent creation of pollution generated by functioning of the slaughter houses in the area in question.
2. The petitioners claim to be residents of Sanjay Nagar, Bhatta Basti, Shastri Nagar, Jaipur; According to the petition unauthorised and illegal slaughter houses have been set up by anti-social elements and as a result of the illegal slaughtering of animals pollution is being caused and strong stench emanates from the area.
3. The respondents namely the State Pollution Control Board, Municipal Council and Superintendent of Police have filed replies. According to the reply of the respondent No. 1, State of Rajasthan and respondent No. 3, Superintendent of Police, Jaipur, it is admitted that illegal slaughter of animals is taking place in the colony. It is also stated that the respondent Nos. 1 and 3 have written several letters to respondent No. 2 Municipal Council for removing unauthorised and illegal butcher and slaughter houses. It is further averred that respondent Nos. 1 and 3 are trying to stop the nuisance in the locality and also making endeavours to shift the butcher house to some other place. The reply also alludes the fact that several cases have been registered at the police station against the persons, who are creating the aforesaid nuisance in the area.
4. The reply of respondent No. 4, State Pollution Control Board highlights the grave situation created by unauthorised and illegal slaughtering of animals in the colony. The reply serves as an eye opener. It will be appropriate to extract the relevant paras of the reply :
"That upon receipt of notices of the present writ petition on 14-8-2003, the answering respondent-Board deputed a team of its officers who carried on detailed survey, inspection and investigation on 17-9-2003 and 18-9-2003.
That on an average 400-500 Buffalos and Padas are manually slaughtered per day in the above slaughter houses.
That blood from the blood vessel of the butchered animals is drained, which partly goes to the adjoining municipal sewer and partly accumulates on the unlined pit near the Muslim graveyard.
That no treatment plant so as to make the blood innocuous is provided by the slaughter houses, as a result of which the blood which in the context of Water Act can be termed as trade effluent and is polluting nature.
That dung of the animal which oozes out during the process of butchering is dumped on kachha land of Muslims graveyard. Besides, Horn, hooves and carcasses of the butchered animals are stored, dried and transported for sale.
That intestines and inside wastes of the butchered animals are stored in the premises of slaughter houses. However, nearby residents informed the inspecting party of the Board that the above filth is thrown on nearby isolated places during night.
That the team of the answering respondent-Board found that due to untreated discharge of effluent (Blood), dumping of intestine, dry carcasses problem of foul smell, pollution and nuisance has arisen.
That skins and carcasses of dead animals stored in the slaughter houses vitiates the surrounding atmosphere and causes nuisance for nearby public.
That the waste water was also collected by the team of the answering respondent-Board and upon analysis it was found that concentration of pollutants is exceeding the limits prescribed by law.
That the answering respondent-Board has neither granted its consent, nor the authorization under Water Act and BMWR to any of the slaughter houses. As submitted above, the answering respondent-Board has also issued a composite show cause notice dated 6-12-2003 to all the slaughter houses."
5. Respondent No. 2 Municipal Council in its reply has admitted that some miscreants are butchering the animals in the area, as a result of which pollution is being caused. However, the Municipal Council has taken a queer stand in its reply. According to Municipal Council the people of the locality should take action against the persons, who have created the problem. In other words the Municipal Council wants the residents to take law into their own hands.
6. Mr. Mohd. Rafiq, learned Additional Advocate General appearing for the Pollution Control Board has candidly admitted that the unauthorised and illegal slaughter and butcher houses in the locality need to be closed. Same is the stand of the State as expressed by the learned Government Advocate Mr. Madhav Mitra.
7. Mr. Jain learned counsel appearing for the Municipal Council submits that the slaughter and butcher houses in the area in question are absolutely illegal and no licenses have been given by the Municipal Council to them. He also says that running of such slaughter house is a menace to the society.
8. We were told by Mr. Jain that though the Municipal Council is keen to remove the illegal and unauthorised slaughter houses, the police assistance was not provided in spite of several requests made in that behalf.
9. It appears to us that despite the fact that all the authorities namely the State of Rajasthan, Municipal Council of Jaipur, Rajasthan Pollution Control Board and Superintendent of Police are of the confirmed view that the slaughter houses in the colony must be closed, they are acting as helpless and mute, spectators. It is the constitutional duty of the State under Articles 21 and 48-A to provide clean environment and to preserve ecology.
10. From the affidavit of the Pollution Control Board it is clear that blood of the slaughtered animals runs on the land and in the drains without the same being treated. It has also been shown in the reply of the Pollution Control Board that the trade effluent released by these slaughter houses is not according to the norms. It is also not denied and rather it is admitted that a strong stench emanates from the area,
11. It is surprising as to how the State can allow residents to live in such unhygienic conditions. The State and the Municipal Council are not helpless and have the mandate of law to stop such activities.
12. In M.C. Mehta v. Union of India (2002) 9 SCC 574 : (2001 AIR SCW 2354), the Supreme Court directed closure of slaughter houses located near Taj and new slaughter houses were proposed to be located at Kuberpur, Agra. In this regard the Supreme Court observed as under :
"Having regard to the state of affairs with regard to the existing slaughter house which is stated to be in a very bad shape, as mentioned in paras 1 to 3 of the observations of the officers of CPCB above-referred to, we are of the view that till steps are taken to make the new slaughter house operational ANN should close down the existing slaughter house (at Nagla Mewat, near Taj Mahal) w.e.f. 15-4-2000. In fact, it is revealed from the inspection that there is no arrangement for drainage of effluent or treatment of effluent. Even the solid waste is dumped in the vicinity. A strong stench can be felt even from 500 meters away. About 250-300 buffaloes are slaughtered everyday. We, therefore, direct ANN to close down the said slaughter house by 15-4-2000.
13. Having regard to the circumstances of the case and keeping in view the health of the residents, we are of the view that unauthorised and illegal slaughter houses in the area should be closed immediately. The State of Rajasthan, Municipal Council, Jaipur and Superintendent of Police will implement the order and file a report. It will be open to the dislocated persons, who are running the slaughter houses to move the concerned authorities for allotment of land in the area, which may have been earmarked for setting up of the slaughter houses.
14. We are told by Mr. Rafiq, learned AAG that apart from 15 unauthorised slaughter houses, which are running in the area there are 5 godowns where skins of the animals are being stored. He also says that the godowns are being run unauthorisedly as no permission has been sought from any authority to set up the godowns for preserving the skins. He is supported in this submission by the learned counsel for the Municipal Council and the State.
15. Having regard to the submissions of the learned counsel for the respondents we are of the considered view that the five godowns, which are being used for storing skins shall also be closed down by the authorities. We order accordingly.
16. The writ petition is disposed of with the aforesaid observations and directions. However, the matter will be placed on 23-2-2004 for perusal of the compliance report to be submitted by the State, The Superintendent of Police (North), Jaipur City and Municipal Council.
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1. This application has been filed for issuance of a writ in the nature of certiorari for quashing the order dated 21.1.2003 whereby the appeal preferred by the petitioner against the order of confiscation has been dismissed.
2. Short facts giving rise to the present application are that while a truck bearing registration No. UP. 7 IA-6300 loaded with Khair wood was coming from Kochas towards Buxar on 18.6.1996, it was seized and a confiscation proceeding was initiated. The Authorised Officer-cum-Divisional Forest Officer by order dated 16.12.1996 directed for confiscation of the truck as also Khair wood loaded on it. Aggrieved by the said order, petitioner preferred appeal before the Collector and when the said appeal was not being disposed of, he preferred Md. Ayub v. State of Bihar and Ors., CWJC No. 754 of 1997, before this Court. This Court by order dated 18.12.1997 directed for disposal of the appeal as expeditiously as possible. In the light of the order of this Court, the appellate authority dismissed the appeal by order dated 27.7.2000. Petitioner aggrieved by the same, preferred Revision Case No. C-25 of 2000 Md Ayub v. Divisional Forest Officer, Shahabad Forest Davison, Sasaram, and the revisional authority i.e., the Secretary. Environment and Forest Department, Bihar by order dated 2.2.2002 dismissed the revision application.
3. Petitioner being aggrieved by the aforesaid orders filed CWJC No. 5547 of 2002 Md. Ayub v. Secretary, Environment and Forest Department, Bihar Patna and others, before this Court assailing the aforesaid orders. This Court by order dated 30th of October, 2002 remitted the matter back to the District Magistrate for reconsideration of the appeal. In the light of the order of this Court, petitioner appeared before the District Magistrate and after hearing both the parties, he by the impugned order dated 22.1.2003 dismissed the appeal.
4. Mr. Bechan Jee Ojha appearing on behalf of the petitioner submits that there is nothing on record to show that petitioner had any knowledge that the forest produce were being transported illegally hence, the truck and forest produce are not fit to be confiscated. In support of his submission he has placed reliance on a judgment of the Supreme Court in the case of Assistant Forest Conservator and Anr. v. Sharad Ramchandra Kale, (1998) 1 SCC 48. In the said case it has been held as follows :--
"1. This appeal is filed against the judgment and order of the Bombay High Court in writ petition No. 104 of 1988.
2. The truck of the respondent was ordered to the confiscated by the Assistant Conservator of Forests, as it was found involved in commission of a forest offence. That order was confirmed by the Conservator of Forests. Against his order, the respondent preferred an appeal to the Sessions Court but it was dismissed. Therefore, he approached the High Court with a petition under Article 227 of the Constitution. The High Court set aside the order of confiscation on the ground that the authorities had failed to established that the owner of the truck had any knowledge that his truck was likely to be used for carrying forest produce in contravention of the provision of the Forest Act. This finding was based upon the evidence on the record. Therefore, we do not consider it proper to interfere with such finding."
5. I had the occasion to consider the submission in somewhat detail in CWJC No. 4160 of 2003, Manoj Kumar Sharma v. The State of Bihar and Ors., disposed of on 4th November, 2003 wherein I have held as follows :--
"Generally speaking whoever seeks relief from an adjudicating authority on existence of a particular fact such person has to prove that fact but the legislature in its wisdom can alter this rule and put on the other person the onus to prove such facts. In my opinion when the legislature has cast duty on the owner to satisfy certain requirement to avoid confiscation the Court cannot substitute its opinion according to its own notion of justice. Here the legislature has chosen to provide that no order of confiscation shall be made if the owner of the property or the person interested in such property proves to the satisfaction of the Forest Officer that vehicle was used without his knowledge or connivance and not only this all reasonable and necessary precautions were taken against use of the vehicle. In the face of the aforesaid language there is no escape from the conclusion that once it is established that vehicle has been used in commission of forest offence, the onus shifts on the owner of the vehicle to establish that the vehicle was used without his knowledge or connivance or that of his servant and agent and also to establish that he had taken all reasonable and necessary precaution against the use of the vehicle. Nothing has been brought on record by the petitioner to satisfy those requirements and as such the authority did not err in confiscating the truck in question."
6. Now referring to the authority of the Supreme Court in the case of Assistant Forest Conservator and others (supra), same does not in any way support the plea of the petitioner. The provision which was under consideration before the Supreme Court has not been mentioned in the judgment. Therefore, it cannot be deciphered as to the background in which the said judgment was rendered and the statutory provision which was under consideration. Here in the present case as observed earlier, the legislature has in its wisdom put on the owner of the vehicle the onus to prove that he had no knowledge and connivance in transporting the forest produce illegally and as such the decision relied upon in no way supports the case of the petitioner. .
7. Hence this submission of Mr. Ojha is fit to be rejected.
8. Mr. Ojha then submits that the value of the forest produce alleged to have been transported on the petitioner's truck was of meagre amount for which truck ought not to have been confiscated. In support of the aforesaid submission reliance has been placed on a decision of this Court in the case of Anil Kumar Gupta v. The State of Bihar and Ors., 1996 (1) PLJR 863, and my attention has been drawn to paragraph 9 of the judgment, which read as follows :--
"9. learned counsel for the petitioner had argued that the Court may consider the desirability of setting aside the order of confiscation on the ground that the value of the contraband found on the truck was very small compared to the value of the truck and in lieu thereof impose a fine. He argued that though Section 52(3) of the Forest Act does not provide for imposition of fine in lieu of confiscation, such a provision can be read therein in the interest of justice and in that connection he relied on the observations made by a Division Bench of the Orissa High Court in Gurudev Singh Rai v. Authorised Officer-cum-Asstt. Conservator of Forest, AIR 1992 Orissa 287. The Court while dealing with the confiscation of vehicle under Section 56(2-a) of the Forest Act somewhat similar to the provisions of Section 52(3) of the Indian Forest Act as amended by Bihar Act 9 of 1990 was pleased to observed to quote :--
"Thus if in a particular case the authority may not feel satisfied that confiscation of the vehicle is demanded, keeping in view of the magnitude of the offence, but the authority may also fell that some sort of punishment deserves to be inflicted on the owner, the Court may generally feel that a lacuna has been left in the statute which must be supplied to implement the real intention of the legislature. When such a defect comes to the knowledge of a Judge, he has to supplement written words in such a situation by asking the question as to how the legislature would have acted had to known about the defect in question and then do what the legislature would have done according to the Judge. Thus if the deficiency in Section 56(2-a), would have come to the knowledge of the legislature, it would have definitely provided for imposition of fine as an alternative punishment. Therefore, Section 56(2-a) can be read to include power of imposing fine in lieu of confiscation of vehicle in appropriate cases."
9. In the instant case the order of confiscation of a truck valued at Rs. 5 lacs for carrying contraband worth Rs. 2000/- or a little more does not appear to be justified and imposition of fine in lieu thereof shall meet the ends of justice and Section 52(3) can be read to include such a power. Thus the order confiscating the vehicle and the orders passed by the appellate authority and the revisional authority upholding the confiscation of the truck are set aside and in lieu of confiscation the petitioner is directed to pay a fine of Rs. 10,000/- (ten thousand). The fine should be paid within a month whereupon the truck shall be released to the petitioner, if not released earlier."
10. I do not find any force in this submission of Mr. Ojha.
11. I had considered this question also in the case of Manoj Kumar Sharma, (supra) wherein I have held as follows :--
"Neither Section 68 nor Section 52(3) of the Act provides for release of the vehicle on payment of fine. Judge made law is one of the sources of law and by process of interpretation such law is made but the question is as to whether in the absence of any provisions contemplating release of the vehicle on payment of fine in case of confiscation same can be done? In my opinion, certainly not. I am of the considered view that this would be enacting the law and not interpreting the same which is not permissible. In other words it will amount to legislation and not interpretation. It is well settled that a Court can merely interpret a statute, it cannot re-write, re-cast or re-design the same and while interpreting the provision, the Court makes explicit the intention of the legislature which enacted the law and no more. The legislature had no where provided for release of the vehicle on payment of fine."
12. A Division Bench of this Court had the occasion to go into this question in a little detail in the case of Dilip Kumar Pandey, (supra) in which on review of the decisions of this Court and the authority of Supreme Court, the Division Bench observed as follows :--
"Thus it is absurd to think that a vehicle, which has been found illegally transporting any forest produce of meagre value, can be released merely on payment of the value of articles loaded on the vehicle by way of compensation. It is to be remembered that no procedure is there by which a vehicle can be released in lieu of fine."
13. The Division Bench in paragraph 18 of the said case had also found the decision of this Court in the case of Anil Kumar Gupta, (supra) relied on by the petitioner not to be a good law and in fact overruled the same. Same reads as follows :--
"18. Having given my anxious thought on the points raised before us, I am of the view that the decision in the case of Anil Kumar Gupta, (supra) cannot be held to be a good law and is thus overruled."
14. In the result I do not find any merit in this application and it is dismissed accordingly.
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1. In this writ petition petitioners pray for the following reliefs :
"It is therefore prayed that for the interest of justice your Lordships may kindly be graciously pleased to admit the writ petition and after hearing the parties issued Rule Nisi calling upon the Opp. Parties to show- cause as to why a joint verification has not yet been made for settlement of encroached forest lands in favour of the petitioners.
If they fail to show cause or show insufficient cause the Rule may kindly be made absolute.
And/or necessary direction may kindly be passed directing to opposite Party No. 3 to prepare and grant record of right in favour of the petitioners as per their entitlement."
2. The background of that prayer is that petitioners claimed to be encroachers of land in the forest for a long period and the Government in its Gazette Notification, instructions and circulars -Annexures 1 to 4 have assured to take appropriate steps for settlement of such forest land with persons similarly situated like the petitioners but the State agency has not yet taken any concrete steps with respect either to joint verification or relating to settlement of the encroached forest land in favour of the petitioners. We find from Annexures 2, 3 and 4 that the State of Orissa has proposed relating to possibility of settlement of the encroached forest land with the encroachers provided the Government of India de-reserves the land in accordance with the provision in Forest Conservation Act, 1980 (in short 'the Act'). There is nothing before this Court to indicate that the Government of India or the Advisory Committee Constituted, under Section 3 of the Act have considered and granted permission for de-reservation in the manner the State Government has floated its idea in Annexure - 4. Therefore, in the absence of the Government of India as a party to this proceeding any direction to the State Government is of no avail. Apart from that, the State Government should bear in mind that by non-settlement of the encroached area from the forest at best it may result in displeasure of few encroachers but determination to conserve the forest, evict the encroachers and adopting appropriate measures to prevent encroachment are the needed most steps in the interest of humanity. The Apex Court has time and again reiterates on protection of nature for protection of the environment. (See the cases of T.N. Godavarman Thirumulkpad etc. v. Union of India and Ors., AIR 1997 S.C. 1228, T.N. Godavarman Thirumulpad v. Union of India and Ors., AIR 2000 S.C. 1636) Therefore, the State Government or the Central Government as the case may be, has to consider this aspect before taking any decision in relation to de-reservation of forest area for settlement either for homestead or agricultural purposes.
3. Under the given facts and circumstances and the reasons stated above, we are not inclined to issue any direction in the manner the petitioners have prayed. Accordingly; the writ petition is not admitted and dismissed.
4. Learned counsel for the petitioners states that petitioners are homeless persons and if not the forest land, they may be rehabilitated at some other place. In that respect, if the petitioners make appropriate representations to the Collector, he shall deal with the matter in accordance with law and on that this Court express no opinion.
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1. W.P.(PIL) No. 4572 of 2003 is filed by the petitioner therein claiming to be in public interest. The prayer therein is for the issue of a writ of mandamus directing respondents 1 to 8 to ensure that no sewerage or affluent is drained into a public pathway in a residential area as was being done by respondent No. 9 carrying on the manufacture of soap polluting the environment. According to the petitioner, the Industry run by respondent No. 9 causes environmental pollution and the industry is run in violation of the Environment Protection Act, the Air (Prevention and Control of Pollution) Act and the Water (Prevention and Control of Pollution) Act. Respondent No. 9 the industry, resisted the application by pleading that the litigation was not a public interest litigation; that it was an engineered private interest litigation filed as a ruse to get over an order passed by the concerned Magistrate in a proceeding under Section 133 of the Code of Criminal Procedure and that the writ petition ought no to be entertained as a public interest litigation. On merits, it is contended that the industry was only a small scale industry and it was not really causing any pollution and there was no justification in preventing the industry from being run in the premises. The industry had come into existence first and the residential colony had developed around it thereafter and in this situation, the residents of the colony cannot complain of pollution, since the Court has also to consider integrated development while dealing with complaints of pollution.
2. The State Pollution Control Board, which we are sorry to say, was remiss in performing its duties and in ensuring the enforcement of the Environment (Protection) Act, the Air Act and the Water Act and the Noise Pollution Control Rules, moved into action only upon the filing of this writ petition. The Pollution Control Board has now filed a counter affidavit stating that the Industry concerned run by respondent No. 9 has not obtained the requisite permissions under the Air Act and the Water Act and it was, in fact, causing pollution, it not having taken the required measures to control pollution and in view of this, respondent No. 9 was called upon to stop the running of the industry, but respondent No. 9 ignored the direction of the State Pollution Control Board and in the circumstances respondent No. 9 was liable to be prevented by this Court from running the industry in the premises in question. On behalf of the State Pollution Control Board, a grievance was voiced that even when the Pollution Control Board takes action under the Act and issues directions to the industries violating the Pollution Control norms and directs the stopping of their working until further orders, the authorities of the Government like the Deputy Commissioner and the Superintendent of Police, or officers under them, do not give any cooperation or help to the State Pollution Control Board and the Board is placed in a helpless position by not being able to enforce its orders and ensure a pollution free environment, or an environment with pollution kept under control and within the permissible limits. This grievance of the State Pollution Control Board cannot be ignored. Experience has shown that Deputy Commissioners and the Superintendents of Police of the various districts are either totally ignorant of the Environment protection laws, or have no idea of their duties and obligation to help the State Pollution Control Board in enforcing those laws and the need to protect the lives of citizens guaranteed by Article 21 of the Constitution of India. This ignorance or calousness of the Deputy Commissioners and Superintendents of Police of various districts in the State cannot be condemned too strongly. At least, now it is hoped that these authorities will wake up to their duties and responsibilities to ensure a clean environment, which is the right of every citizen, which these authorities as public servants, are expected to subserve. They also owe a duty to posterity. Incidentally, we may notice that even in the capital city of Ranchi, the concerned authorities do not even appear to be aware of the existence of the Noise Pollution Control Rules and the restrictions placed by these rules on the use of public address systems in the city.
3. Thus, finding that respondent No. 9 did not even have the requisite permissions under the Air Act and the Water Act and was seen to be defying the directions of the State Pollution Control Board, we issued an interim direction in this case directing respondent No. 9 to close down its unit and directed the concerned Government officials to ensure that our direction in that behalf was obeyed by respondent No. 9. It is now reported that the industry has complied with the direction of the State Pollution Control Board to stop its working. In that contest, counsel for respondent No. 9 requested that the writ petition itself may be heard expeditiously.
4. Meanwhile, respondent No. 9 in the above writ petition filed W.P.(C) No. 4167 of 2003 seeking the issue of a writ of certiorari to quash the notices issued by the Secretary, Jharkhand State Pollution Control Board, calling upon respondent No. 9 to stop the working of the Industry. The challenge is essentially on the ground that the order in that behalf could be issued only by the Pollution Control Board in terms of Section 31-A of the Air Act and the order having been issued by the Secretary to the Board, the same was without, authority. As regards the Water Act, it is contended that no permission was required in the circumstances of the case. This writ petition was also called up for being heard along with W.P. (PIL) No. 4572 of 2003 since the issues involved were intrinsically and inextricably inter-linked and called for an analogous consideration. The respondents therein resist this writ petition by pointing out that the petitioner therein, the polluting industry, has not complied with the requirements of the Air Act and the Water Act and especially in the context of the public interest litigation already filed in this Court and which is being heard analogously, there was no reason to grant any relief to the polluting industry in this writ petition. Thus, the dismissal of the writ petition is prayed for.
5. It is seen that the polluting industry started production on 15.12.1980. On 23.3.1994 the Water Act came into force and Section 24 of the Act prohibited the use of streams, wells, sewers or land for disposal of polluting water. Section 25 of the Act prevents the establishment and use of or creation of any outlet or sewerage without obtaining the prior consent of the State Pollution Control Board. Even for an existing industry, like the one run by the polluting industry in this case, consent had to be applied for and obtained within the time specified in the section. The Air Act came into force on 29.3.1981. Under Section 21 of the Act, prior consent of the State Pollution Control Board was a must. The restriction applied even to an existing industry and an application for consent to continue the industry had to be made in terms of Section 21 of the Act. Thus, if was necessary for the polluting industry in this case, to seek the consent of the Board within the time fixed by the respective enactments, which introduced provisions for consent. The polluting industry did not even apply for the requisite consents under the two enactments within the time prescribed. It is seen that an application for consent under the Air Act has been made on 18.7.2003 after the first communication was issued by the State Pollution Control Board on 10.7.2003 calling upon the industry to stop its working in view of the violation of the provisions of the Air Act. That the industry had no applied for the requisite consent from the State Pollution Control Board is especially pleaded by the Board in its counter affidavit in public interest litigation. It is not disputed by the polluting industry, except by pointing out that it had made the application under the Air Act on 18.7.2003 and according to it, it need not make an application for consent under the Water Act. Thus, on the admitted facts, it is clear that there is violation of the environmental protection laws by the polluting industry, respondent No. 9 in the public interest litigation. The said industry is, therefore, liable to be restrained from carrying on its activities in the premises in question without seeking and obtaining the requisite consents from the State Pollution Control Board under the relevant enactments.
6. It is contended on behalf of the industry that it is a small scale industry ' and in terms of the order issued by the Central Government in that behalf, a small ' scale industry is exempt from the need to obtain consent. But the notification relied on indicates that the necessity to obtain consent is dispensed with, only in respect of industries other than the specified industries. The industries involved in hazardous processes are outside the exemption. This is clear from the Guidelines for establishment, expansion, modernization and diversification of Industries issued by the Bihar State Pollution Control Board, which is applicable to the industry in question. In Annexure 4 of the guidelines, while describing the industries involved in hazardous processes, a soap unit is linked with petroleum industry and the running of a soap industry or a soap unit, is considered as an activity involving a hazardous process. Therefore, nothing turns on the argument raised on behalf of the polluting industry that its soap unit is a small scale unit and hence it did not require the consent of the State Pollution Control Board.
7. The main argument attempted by the learned senior counsel for the polluting industry was that the writ petitioner in the public interest litigation had not come with clean hands and the litigation was really a private interest litigation. Counsel pointed out that the writ petitioner was related to, or was connected with the person against whom an order had been passed under Section 133 of the Code of Criminal Procedure and the writ was filed after that proceeding ended against that relative and in favour of the industry. The present writ petition was filed seeking to get over the effect of that order. This submission is, of course, sought to be controverted on behalf of the writ petitioner. But assuming that the writ petitioner in the public interest litigation had some sort of connection or interest in the person against whom an order under Section 133 of the Code or Criminal Procedure was passed the fact remains that we have an industry run in a residential locality, or an area which has become a residential locality, without obtaining consent from the State Pollution Control Board in terms of the Water Act and Air Act. In fact, two reports of the State Pollution Control Board produced before us also indicate that hazardous substances are stored in the premises without any care or protection and they themselves pose a potential threat to the neighbourhood. In such a situation, even assuming that the approach to this Court was not with a pure mind, on finding such a blatant violation of the environmental protection laws, it appears to us to be the duty of this. Court to interfere and restrain the industry from functioning unit it satisfies the requirement of the relevant environmental protection laws. As observed by the Supreme Court in Indian Council for Enviro-Legal Action v. Union of India, 1996 (5) SCC 281 the refusal or failure to enforce a law enacted in public interest is a worse crime than not having a law at all. Viewed from that angle, there cannot be any doubt that this Court has to step in and prevent the polluting industry from carrying on its activities without reference to the environmental protection laws and without seeking and obtaining the necessary consents from the State Pollution Control Board. It is in this context that we remind the Deputy Commissioners and the Superintendents of Police of all districts that they would also be adjudged to be equally guilty of failing to enforce the environmental protection laws, which as indicated by the Supreme Court, is a graver crime than not having a law at all. In the circumstances, the argument that the writ petitioner in the public interest litigation has not approached us with clean hand and hence, we should not interfere, has to be rejected.
8. Learned counsel for the industry, in support of W.P.(C) 4167 of 2003 cited decisions of the Karnataka High Court and the Orissa High Court to contend that the power under Section 31-A of the Air Act had to be exercised by the State Pollution Control Board itself and not by the Secretary. We do not think that for the purpose of this case, we need go into that question, since in the public interest litigation filed before us, we are satisfied that the industry is causing pollution, has violated the relevant laws and has also not complied with the prescribed safeguards by the Air Act and the Water Act and the Environmental Protection Act. Since we are satisfied that the relief in public interest has to be granted in that writ petition, it is inappropriate to interfere with the direction in that behalf issued on behalf of the State Pollution Control Board challenged in W.P.(C) No. 4167 of 2003. Granting of any relief as sought for by the petitioner therein would perpetuate the violation of the relevant enactments by the industry and this Court can never be a. party to such a blatant violation of the environmental protection laws. On that ground, we are inclined to decline any relief to the industry, the petitioner in W.P. (C) No. 4167 of 2003.
9. There was a complaint on behalf of the polluting industry that it has been picked and chosen for discriminatory treatment as the State Pollution Control Board has not taken any action against other industries in and around that area and in the District and this was not proper. As we have indicated earlier, the State Pollution Control Board cannot be accused of being active in enforcement of the environmental protection laws. Taking note of this complaint of the. industry, we direct the State Pollution Control Board to initiate action against all industries in the area and in the various districts, under the relevant enactments and prevent such industries which cause pollution and which are not complying with the requirements of the relevant enactments and which are not taking steps to control pollution in terms of the relevant enactments or as directed by the State Pollution Control Board, from continuing their operation.
10. In the result, we allow W.P.(PIL) 4572 of 2003 and restrain respondent No. 9, Ashok Chemicals, from continuing to work its soap unit without complying with the requirements of the Water Act, the Air Act and the Environmental Protection Act, and unless and until the requisite consents are obtained under the Water Act, and the Air Act and the accepted pollution control devices are adopted. The Deputy Commissioner and the Superintendent of Police, Dhanbad and all officials under them are directed to give all the necessary help to the State Pollution Control Board to ensure that its orders are obeyed by respondent No. 9 and other polluting industries and that respondent No. 9 does not run the industry without the requisite consents under the relevant enactments. The State Pollution Control Board is also directed to initiate action against other polluting industries in the area in question and in all districts in the State immediately and the Deputy Commissioners and the Superintendents of Police of all the districts are directed to give the necessary assistance and protection to the State Pollution Control Board and its official to enforce its orders, directions and the environmental protection laws.
11. We dismiss W.P. (C) No. 4167 of 2003.
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