PRINCIPLE OF HOT PURSUIT

DINESH CHAUDHARY(
SANDIP KUMAR CHAKRABORTY(
INTRODUCTION-The Principle of Hot Pursuit relates to the law of the seas and the ability of naval forces of a partticular state to pursue a foreign ship which has violated laws in its territorial waters(12 nautical miles),even if the ship flees to the high seas.According to Michael P.Scharf
,”It means you are literally and temporarily in pursuit and following the tail of a fugitive.A state is allowed to temporarily violate borders to make an apprehension under those circumstances.”This doctrine is enshrined in Article 111 of the 1982 UN Convention on the Law of the Sea
 and in Article 23 of the 1958 Convention on the High Seas.
 Among the above mentioned two Conventions,USA has given the signature on both but has ratified only the later one.
                                                                       Pages of history books are full of examples of foreign invaders infiltrating or crossing other state’s sovereign borders  in pursuit of those suspected of committing crimes against the other state.In the case of pursuit of Pancho Villa by US forces into the Mexican territory in 1916,the manhunt was in response to a cross border raid of New Mexico by Pancho’s “Villistas” but the pursuit failed and Villa escaped.Then in 1960 seizure of Adolf Eichman ,the then former high ranking Nazi official most wanted for war crimes,by the Israelis in the territory of Argentina was considered a wide violation of international law and Argentine sovereignty.The most striking thing here is that in none of the above cases there was any involvement of ships on the high seas nor any state invoked the doctrine of Hot Pursuit.
CAN THE DOCTRINE BE APPLIED IN CASE OF IRAQ?

                                                   By the international legal norms on state responsibility and UN Security council resolution 1373
,which was passed after the 9/11 attack ,empowered the sovereignty of a state and thus it implies a dutyto control one’s own territory,also it became obligatory for the government of a particular state to disallow the use of it’s territory by the militants for waging proxy war or any sort of armed attack against its neighbours.In this case,the US government must prove the failure of the Government of Syria in preventing the foreign invaders from sneaking into Iraq and carrying out attacks against US forces.According to Max Boot
  the Bush Administration refused to authorize Special Operation Forces to hit the houses of non state actors although international law recognizes the right of Hot Pursuit and states are held liable for allowing the jihadis to use their territory for waging attacks against the neighbours.

LEGAL CHALLENGES OR TUSSLE
                                             Legal experts are agreeing on the point that the Principle of Hot Pursuit which pertains to the sovereign territories versus the high seas remains unsettled.According to Michael P Scharf , if it is assumed that US troops stationed in Iraq, launched an attack and chased the foreign infiltrators who sneaked into Iraq’s territory ,over the Syrian border,none would have raised their fingers.But if a country invade other country then it will lead to the violation of international law and stretch the idea of international law.According to Peter Danchin
,extradtion should be done at first if a particular state wants to prosecute someone for the commission of war crimes or genocide.,doctrine of Hot Pursuit is simply an attempt to twist the law of the sea doctrine to a self defense idea,use of force against the territory of another state give rise to the touchy issues of sovereignty of a state.Moreover Danchin argues that America is not sovereign in Iraq,compose of fewer rights,could invoke UN Security Council Resolution 1373 which thereby makes a state responsible to prevent the misuse of their territory by non state actors like Taliban.

RESPONSIBILITY OF SYRIA UNDER INTERNATIONAL LAW

                                          Syria should safeguard its territory from becoming safe heaven for the terrorists and safe passage for the infiltrators from sneaking into the territory of Iraq and attack US troops.Under UN Security Council resolution 1373,”States are obliged to deny safe heaven to those who finance,plan,support or commit terrorist acts or provide safe heavens and prevent those who finance,plan,facilitate or commit terrorist acts from using their respective territories for those purposes against other states or other citizens.”The failure to comply could prompt UN sanctions against Syria though Damascus is not directly responsible for the acts committed by the foreign jihadis unless and untill it can be proved to exercise effective control over them,a high threshold to meet under international law likewise in the case of Nicaragua vs USA(1984) America to use any force  for carrying out the strategy to unseat the Sandinista government and also did not held the Nicaraguan government liable for its failure to halt the occupier than it does as a sovereign.According to David M.Crane
 the foreign jihadis arrested on Syrian soil should be tried under Syrian domestic law.Any armed incursion by US into syria would result to a serious breach of international law and technically an act of war.

CONCLUSION

                                        In general and in particular states do not observe,follow or abide by the international legal norms of Hot Pursuit because it pertains to territory versus the high seas.States mainly violate another state’s sovereignty to pursue those wanted for various crimes instead of abiding by the international legal norms and follow extradition processes.According to Danchin,if  discussion takes place on international legal norms then arguments on the Principle of Hot Pursuit are going to be much weaker in the High Seas case because here sovereignty of any state is not infringed.Apart from that Principle of Anticipatory Self Defence,upheld by Article 51 can be invoked to justify US and Israeli interventions in Iraq,Syria and attacks on Lebanon.
                                                                                                                
( The author is a 4th year student of 5Years B.A.L.L.B.(human rights) from Army Institute of Law,Mohali.


( The author is the Honorary Secretary of All India Law Students Association(student wing of All India Bar Association),he has represented India in London,UK in an International Conference organised by INTERNATIONAL COUNCIL OF JURISTS and HONORABLE SOCIETY OF LINCOLN’S INN and his paper on “INTERNATIONAL TERRORISM” was adjudged as the best student paper by the review committee of  INTERNATIONAL COUNCIL OF JURISTS and by its HONORABLE PRESIDENT ADVOCATE DR.ADISH AGGARWALA.Apart from that he has represented India in many internationl conferences,participated in many seminars,workshops,holds a diploma in cyber law.Currently he is a junior under the HONORABLE CHAIRMAN OF ALL INDIA BAR ASSOCIATION.


� Mihael P.Scharf of the Case Western School Of Law


�Malcom D. Evans’ International Law Documents,4th Edition,Universal Publisher.


� DR.S.K. Kapoor,International Law and Human Rights,16th Edition,Central Law Agency.


� En.wikipedia.org/wiki/UNITED_NATIONS_SECURITY_COUNCIL





� Senior Fellow in Council of Foreign Relations.


� University of Maryland School of Law.


� An expert on international law at Syracuse University.


� Syria’s dangerous gambits by Mohammed Bazz





