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RA-474-09
BEFORE THE ADDL.SESSIONS JUDGE AND SPECIAL JUDGE

DESIGNATED COURT FOR BBC UNDER TADA ACT, 1987 AT BOMBAY

Revision Application No. 474 of 2009

IN

C.C.No.60/Misc.2007

Surenkumar B.Shetty

1/182, 18th Floor, Godrej Garden Enclave,

Pirjosha Nagar, Vikhroli (East),

Mumbai 400 079





….Applicant

Versus

1. The State of Maharashtra

2. Godrej & Boyce Mfg. Co. Ltd.

Construction Division

Pirjosha Nagar, Vikhroli (East)

Mumbai 400 079.

3. Adi Godrej, Director,

Godrej & Boyce Mfg. Co. Ltd.

Pirjosha Nagar, Vikhroli (East)

Mumbai 400 079.
4. Maneek H. Engineer,

Vice President, (Construction)

Pirjosha Nagar, Vikhroli (East)

Mumbai 400 079.




….Respondents

Coram: His Honour Special Judge Shri D.U.Mulla
Designated Court for BBC under TADA Act, 1987.

Dated: 05/10/2009 (C.R.No. 54)

Mr. S.B.Shetty h/f Mr. A.K.Menon Advocate for Applicant.

Mr. Subodh Desai h/f Mr. Amit Desai Advocate for respondent nos. 2, 3, and 4.

Mr. J.V.Desai APP for State.

ORAL ORDER

1. Heard Mr. A.K.Menon Advocate for Applicant.  Mr. Amit Desai Advocate for respondent nos. 2, 3, and 4. Mr. J.V.Desai APP for State.  Perused R & P.

2. Being aggrieved by dismissal of his complaint u/s 203 of Cr.P.C passed by order dated 10.04.2008 by Learned Metropolitan Magistrate, 34th Court, Vikhroli; in C.C.No 60/Misc./2007, the original complainant carries the impugned order before me with a challenge to legality and propriety of the order.
3. The applicant did not file copy of the complaint along with the revision application for the reason that record might be called by the Court, however, respondents have filed the copy of the complaint to show that applicant had purchased Flat No. 182 in Building No. 1A, Godrej Garden Enclave, situated at Vikhroli constructed and developed by Emminent Industrial House M/s Godrej and Boyce Manufacturing Limited by registered Agreement dated 19.12.2002.  However, after this Agreement the accused company also accepted Rs. 35,000/- for allotment of open car parking space No. 09 under letter dated 02.06.2005 and as such committed breach of disputed Agreement under provisions of Maharashtra Ownership Flats Act (hereinafter referred to as MOFA). However, after formation of the Co-operative Housing Society of the building, Society laid its claim to the said open parking being property of the Society, therefore, the applicant demanded back his money but respondent declined contending that their action was perfectly right and they were entitled to dispose of by sale, the open parking slot within the boundary wall of building, the society was liable to take note of the said dispositions by owner/developer.  Therefore, applicant filed complaint u/s 4, 5, 13,13A and 14 of MOFA, 1963.
4. The Learned Magistrate by impugned order observed that the applicant had voluntarily purchased car-parking slot from respondent before execution of final conveyance of entire property in favour of Co-operative Society by virtue of Agreement.  The description of common area and list of amenities was specifically mentioned. The respondent also made compliance with provisions of section 3 and 4 of MOFA and it was agreed between the applicant and the respondent that no right was created in favour of purchaser with respect to parking open place etc. and the rights therein remained with the developer until the property was conveyed to the Society.  Thus According to the Learned Jude there is no breach of contract and if there is any dispute, it is of civil nature.  Accordingly, the Learned Magistrate dismissed the complaint u/s 203 of Cr.P.C. holding that no prima facie case is made out.
5. The revision was allowed by my Learned Colleague Shri Shembole after hearing the applicants and Learned Magistrate was directed to issue the process.  However, respondent challenged said order before Hon’ble High Court in Criminal Application No. 49/09 and the Hon’ble High Court remanded back the matter for fresh disposal after hearing respondent.
6. Accordingly, the Learned Advocate Shri Amit Desai for respondent heard.
7. At the outset, it is vehemently urged by Advocate Desai for respondent no.3 that there are no allegations made against respondent no. 3 at all and that part of the order of Learned Magistrate therefore, cannot be challenged because there were no sufficient allegations against respondent no. 3.  It is his contention that simply because Adi Godrej is Director he cannot be prosecuted on that count unless there are sufficient and specific allegations to the effect how vicarious liability is attachable to him for the act of the company.  In his reply Learned Advocate for applicant heavily relies on Case of M/s Malwa Cotton and Spinning Mills Ltd. V/s Virsa Singh Sidhu and other (2008 Cri.L.J. 4316) contending that the necessary allegations in the complaint would only indicate the person was Director and responsible for the conduct of business of the company.  Besides this, the complainant is not to plead or aver anything more.  Shri Desai relies on SMS Pharmaceuticals v/s Neeta Bhalla (2005(8) Supreme Court Cases 89) wherein the Hon’ble Apex Court held that the necessary averments ought to be contained in a complaint before a person can be subjected to criminal process.  The liability is fastened u/s 141 of N.I. Act to a person connected with company thought company is accused.  As such, this being departure from the rule in criminal law against vicarious liability clear case should be spelt out in the complaint against person sought to be made liable.  So far as ration is concerned, law is very clear that the Magistrate should be satisfied before issuance of process u/s 141 of N.I. Act against any person connected with company that necessary averment as required by section 141 of N.I. Act are made out in the complaint itself.
8. Section 14 of MOFA Act contains similar provisions where the offences are committed by Companies.  Needles to say that now a days big conglomerates, industrial houses and other big and small private or public limited companies are in the business of Housing Development.  Most of the time company appoints paid servant to discharge their order by keeping such paid employees at the front of the instruments and making them authorized signatories. Such tactics should not make safe heaven to the back stage players who are benefited by the company and therefore vicarious liability is attached to them by special enactment so that paid servant only should not be made scape goat and the real culprits should savor on monetary benefits arising out of acts of companies by hiding behind the paid employees of the company.
9. The perusal of the complaint shows that sufficient allegations are made in the complaint that accused no. 3 Mr. Adi Godrej is in charge and was also responsible to the company for the conduct of the business when the offence is committed.  The Hon’ble Apex Court in the case of Malwa Cotton and Spinning Mills reiterated the observations of Apex Court in the case of N.Rangachariand S.V.Mujumdar V/s Gujarat State Fertilizers which held that:-
“Therefore, a person in the commercial world having a transaction with a company is entitled to presume that the Directors of the company are in charge of the affairs of the company.  If any restrictions on their powers are placed by the Memorandum of articles of the company, it is for the Directors to establish it at the trial.  It is in that context that Section 141 of the Negotiable Instruments Act provides that when the offender is a company, every person, who at the time when the offence was committed was in charge of and was responsible to the company for the conduct of the business of the company, shall also be deemed to be guilty of the offence along with the company.  It appears to us that an allegation in the complaint that the named accused are Directors of the company itself would usher in the element of their acting for and on behalf of the company and of their being in charge of the company”.
10. In the present case by making specific allegations as per Section 14 of MOFA Act the requirements of judgment in the Case of SMS Pharmaceuticals V/s Neeta Bhalla is complied with. In my opinion by virtue of judgment in M/s Malwa Cotton and Spinning Mills Ltd. V/s Virsa Singh Sidhu the respondent no. 3 was rightly arrayed as accused.  His prosecution is not simply because he is Director of M/s Godrej and Boyce Manufacturing Company.  Godrej family is century old industrial house.  The very name “Godrej” assures person dealing with them about the quality and purity if it is a commodity, durability, and efficiency if it is machinery or other consumer durable or chemical or industrial produce.  When such house enjoying not only trust but blind faith from public at large, enters into arena of building construction there is no denial that there also the purchasers of flats will be rest assured by the very name that if the project is sponsored by Godrej and Respondent no. 3 is connected therewith as Director the interest of the purchaser is in safe hands there will be every transparency in the deal. Not only this but Respondent no. 3 is the Chairman of Godrej Group of Companies and thus has certain role to play in conduct of business of all companies.  So the burden shifts to respondent no. 3 to establish that he was not responsible for conduct of day to day business of the company or that the offence was not committed under his consent or with his connivance or he attempted to prevent the commission of the offence.  For these reasons, the complaint lay sufficient material for prosecution of respondent no. 3 and there is no much force in the contentions of Advocate Desai that there was no sufficient allegations against respondent no. 3 and therefore, complaint was rightly dismissed against him.

11. Learned Advocate Shri Desai also submits that Learned Magistrate has rightly held that dispute is between Society and the applicant and the Builders have nothing to do with it.  He also relies on Clause 12 of the Agreement which provides that the Purchaser will have no right, title or interest in the common areas, open areas and other amenities and the Builder will be owner thereof until the same are transferred to the Co-operative Society.  It is his contention that the parking lot was sold to the applicant, as respondent/Developer was owner thereof.  It is also his contention that the Mode Bye laws of Housing Society and particularly Bye law No. 78 too justifies the dismissal of the complaint contending that the Bye law itself allows a Member to hold open parking space if he has purchased it.  However, save and except Byelaw 78A it is Society, which can allot parking space to the members on first come first served basis. Advocate Shri Desai heavily relies on Clause 32 of the Agreement whereby purchaser is precluded from claiming any right except the flat sold to him.
12. On the other hand, Learned Advocate for applicant heavily relies on Development Control Regulations, which declares that every Developer is under statutory obligation to provide parking spaces with specified marking and area for every purchaser of the flat. The applicant was not intimated as to whether respondents have separately allotted any separate area to the purchaser in parking slot and instead obtained separate money under the garb of Allotment of Parking Area to the applicant, which is clear breach of Section 3 of MOFA Act. It is his contention that the Agreement ought to have contained whether the parking space was provided to the applicant being purchaser of the flat as required by Development Control Regulation 36. If law says that parking is to be provided mandatorily under contract consent given by applicant becomes redundant and unenforceable because there cannot be any estoppel against law nor operation of law and particularly criminal law can be waived by consent or agreement between the parties.  There is much substance in submission of Learned Advocate for applicant.  In the case of Nahalchand Laluchand Pvt. Ltd. v/s Panchali Housing Society (2008(3) Bom.C.R.727) the Hon’ble Bombay High Court has exactly observed the same ration.  it is held that it is compulsory requirement to provide for parking space under D.C.R.No. 36 and the Builder cannot sell parking area carved out of common area and any provision to that effect in the Agreement would be contrary to law and guarantee available under MOFA Act and as such, the respondent could not have collected any amount from any Flat Purchaser of terms of Agreement.

13. Learned Advocate Mr. Desai attempted to distinguish the authority contending that the subject of dispute before Hon’ble High Court was about the stilt parking or garage, which is not the dispute before us.  The authorities of superior courts cannot be distinguished by hair splitting. The Hon’ble High Court has considered legal provisions and has observed that under the MOFA Act Developer’s right is restricted to the extent of disposal of flat, shop and/or garages which means that only premises which is included in the FSI can be sold by the Developer/Promoter thus any space beyond FSI cannot be sold and particularly under the name of parking space.

14. In the present case, the parking space is sold to the applicant merely by issuing a letter, which does not transfer any right as required under provisions of Transfer of Property Act.  The Builder cannot sell any immoveable property without registered Sale Deed and still retain right, title and interest therein to be transferred to the Society.  Once society is registered the Builder does not remain owner thereof and therefore, purchaser of parking slot without Registered Deed is no owner in the eye of law and Society may decline to take cognizance of his claim of purchase.
15. Learned Magistrate ought to have considered that no term of any Covenant in breach of specific law can be enforced and Court cannot decline to take cognizance of an offence, which is committed in breach of specific provisions of law on the basis of such terms of the agreement.  Law is not supposed to bow down to the terms of the Agreement but Agreements are supposed to follow the law and contain requisite recitals according to law.  Any transgression by the agreement is not acceptable by law and Court should not therefore base their conclusions on the basis of such Agreements.  When Section 3 of MOFA Act requires that Builder should specify and disclose nature of fixtures, fittings and amenities provided or to be provided it include the provision for parking as required under Rule 36 of D.C.R. Rules. As such, this ought to have been mentioned in the Agreement being a sort of amenity and that too mandated by law.  When respondents accepted money and allotted parking slots separately nothing is required more to show that the said amenity was not disclosed in the Agreement or Advertisement and as such, the Act also comes u/s 3 of MOFA ACT. 

16. Shri Desai Vehemently argues that there are no allegations made in the complaint regarding breach of Section 3 of MOFA Act but in the revision, the said provision is also mentioned.  Needless to say, that applicant need not mention any specific provision.  It is court, which has to decide on the basis of averments and allegations as to offence under which provision of which law is made out and issue process under the relevant law.  When the allegations are disclosing commission of offence u/s 3 of MOFA Act there is no point and force in the submission of Learned Advocate.  By accepting Rs.35,000/- etc. for allotment of parking space, which, otherwise respondents were bound to provide in the Agreement of Sale of flat, itself, makes out clear case of breach of section 4 of MOFA Act. When respondents could not have accepted any extra amount out of the Agreement, they are trustees of the said amount and as such, breach of Section 5 of MOFA Act is also made out by the complaint.  Above all the offence u/s 13(3) of the MOFA Act is also made out.
17. Thus, the dispute raised by applicant was not civil dispute but it was dispute about breach of specific penal enactment and therefore criminal court has also jurisdiction.  It is not mere case of breach of agreement.  The Promoter committed gross error by not providing the parking space and not reciting the same in the Agreement of Sale of flat, and by clandestinely accepting the amount for the facility for which they were bound to provide under law.  Therefore, the observations of Learned Magistrate that the dispute is of civil nature exhibits non-application of mind.  Even otherwise, in some commercial transactions the liability may arise in the nature of civil as well as criminal liability cognizable by both the Courts and can go hand in hand, as they are not alternate to each other.  Learned Advocate for applicant has rightly relied on the case of Indian Oil Corporation v/s NEPC India Limited (A.I.R. 2006 S.C.2780) to insulate this point.

18. As breach of law is committed by respondents/Developer, the applicant has no reason to sue Housing Society, which has not committed any offence.  The Learned Magistrate therefore is not right in observing so.  It is to be noted that the respondent has allegedly sold open car parking slot which must be within the boundary wall of the building and as it is open, it must have been transferred to the society as an open area.  Therefore, there is no force in contention of Advocate Desai that parking is not shown as common area in the Agreement.  When the law requires that, the building should also provide parking area.   Needless to say that such parking space would be included in common area subject to allotment by the Management of Society as per Model Byelaws.

19. In these circumstances, all the necessary requirements for issuance of process were satisfied by the applicant in the complaint but Learned Magistrate dismissed the complaint on wrong assumptions and miss-appreciation of the law and gave unnecessary precedence to the terms of the agreement, which manifestly is against the specific provisions of law.  Therefore, the impugned order needs to be interfered with, as it is illegal, improper and perverse.  For these reasons I allow the revision application and pass following orders:-

ORDER

1. Criminal Revision Application No. 474/2009 is allowed

2. The impugned order dated 10.04.2008 passed by Learned Metropolitan Magistrate, 34th Court, Vikhroli, in C.C.No. 60/Misc./2007 is hereby set aside.

3. The Learned Magistrate is hereby directed to issue process against Respondent Nos.2, 3, and 4 for the offence punishable u/s 3, 4, 5, 13, 13-A and 14 of MOFA Act.

4. No order as to costs.

5. Criminal Revision Application stands disposed off accordingly.

05.10.2009

(D.U.MULLA0

Special Judge,

Designated Court for BBC

Under TADA Act, 1987

Greater Bombay
