Judicial perspective on child protection

A judicial view on good practice in child protection has been put forward this week by Honourable Judge D Karunakaran of the Supreme Court of Seychelles.
Justice Karunakaran sheds light on how children are treated in court, their constitutional right to special protection and the necessity for child protection in the home and court-room.  


He also talks on the “welfare principle” that should be considered when dealing with cases where children are involved, judicial awareness on child protection and the different ways in which courts have to operate in order to give a judgment which is in the best interest of any child involved.

Of special interest is his reference to situations where such interest cannot be accorded to “any” child, as in the case of the separation of Siamese twins.

“I would also like to say that this discourse is outside my judicial work. All I speak now must be treated with reserve. Some of the views I have expressed here may well be found to be wrong. Where I have failed others may succeed. If so, please, forgive me. I will change as and when they are shown to be otherwise. I am still serving as a Judge. I must and I will keep an open mind to accept changes in order to achieve better administration of justice for our children,” he added.

Justice Karunakaran is a member of the National Child Protection Committee, which he said is the highest body in Seychelles with the ability to make policy changes for children.

Children’s rights and justice for all 

Respect for human rights begins at home. It begins with the way we treat, care and protect them from all kinds of growing social evils and harmful developments of this new age. Indeed, the rights and protection of the child are fast moving towards the focal point of international human rights’ agenda and so now occupy the centre-stage of national goals of all modern welfare states. 

For a long time, human rights and protection were considered as relevant only for the adult world. Some had even expressed the view that advocating rights for children would erode the family values, their discipline, and parental responsibilities towards children. However, it is now increasingly realised that formulating rights and protection of children, is not undermining the parental and family responsibilities. Rather, it provides norms for a proper discharge of these responsibilities. Moreover, the formulation ensures state support as well as support from civil society for the realisation of these rights and protection - whether it is in the form of socio-economic support to the child, providing educational infrastructure, setting up an appropriate legal framework of welfare laws and policies, setting up juvenile homes or a juvenile justice system that works towards realisation of these rights and protection.  

The necessity for child protection
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The enormity of the problem of protecting children’s welfare in this country and the necessity to seek an effective solution thereto can be gauged by the fact that according to the latest survey there are about 4,000 cases of children before the Family Tribunal regarding their maintenance, custody and access. This figure is, quoted without taking into account the number of reported cases of physical abuse, sexual abuse, emotional abuse, neglect, teenage-pregnancy or orphanages and without taking into account the number of kindred cases that are pending before the Magistrates’ Courts and Supreme Court. Let alone the fact that heard cases of child abuse are so far sad and numbered but those unheard, undetected and unreported may still be sadder and remain unnumbered as we have no means to see the unseen lying at the bottom of the iceberg. It is in this context that one should look at the aspect of good practice and its need in child protection services in Seychelles. Obviously, the efficiency and effectiveness of the child protection system solely depends upon the quality and quantity of individual input from different agencies into the system they constitute. These agencies ranging from Social Services to Judiciary, National Council for Children (NCC) to Education and Police to Health inevitably require the highest degree of co-operation and collaboration within them, as the system itself is so complex by virtue of its multi-dimensional constitution.
It has become very evident through a study conducted in 1999- at the behest of the National Commission for Child Protection that judicial or legal intervention is an important aspect of child protection in Seychelles. This has already been recognized by the Government and it has led to the establishment of the Family Tribunal. Therefore, the judiciary that includes the Family Tribunal has a crucial role to play in the process and is responsible for the effectiveness or otherwise of the system.

Constitutional right to special protection
Indeed, “Right to special protection” is the Fundamental right of the child and is thus recognised by the State in terms of Article 31 of the Constitution of Seychelles. Any other law, order, regulation, notification, byelaw, act which takes away, abridges or contravenes the said Fundamental right of the child shall be void. In the administration of justice, any authority for that matter, whether judicial or quasi-judicial while applying child related laws whether substantive or procedural ought to interpret and apply the law in accordance with the spirit and intention of the framers of the Constitution and determine the case accordingly. The supreme status that has been given to the concept of child protection under Article 31 of the Constitution should serve as a constant reminder and form the basis of judicial approach and good practice in child related matters. 

Judicial notice 

In almost every case, which involves the rights and interests of a child, the court has to interpret a statute. At one time the judges used to limit themselves to the bare reading of the statute itself, to go simply by the words, giving them their grammatical meaning, and that was all. That view was prevalent in the 19th century and still has some supporters today. But it is wrong in principle. It is wrong because it fails to take into account the intention of the legislature and the motive of the legislation as to why that statute has been enacted. It fails to inquire into the mischief, which gave rise to that statute and to see what was the social evil perpetrated against the child, which prompted the legislature to enact such legislation. Hence, the right judicial approach and practice is to seek the meaning of the statute in line with the intention of the makers of it. In so doing, we as judges cannot and should not shut our eyes as if we were eccentrics cut off from all that is happening in society and as a result implicitly allow the antisocial factors to adversely affect the interest and welfare of the child. We cannot remain insensitive to the tears of the innocent, the defenceless, and the voiceless. The court should interpret and apply the statute in such a way that it serves the purpose in a broader socio-economic, cultural, ethical, and intellectual context and is consistent with the international obligations of Seychelles relating to the rights of the child. Courts should take judicial notice of the international instruments, particularly the Convention on the Rights of the Child, as an aid to interpret the domestic laws relating to the welfare and rights of the child. 


The best interest or welfare principle
The “Welfare Principle” should always guide Courts and Tribunals in reaching any decision relating to a child. The judiciary in this respect ought to be the vanguard and set precedent for other agencies to follow so that they could broadly understand and apply this principle at every stage in the process of child protection. It is pertinent to note at this juncture, what the Court had to say in Durup Vs Durup – Civil Appeal No: 1 of 2000- Supreme Court of Seychelles, which I quote : “This welfare principle is not only incorporated in the National Law of this land but also it is the international obligation, which Seychelles has undertaken by virtue of signing the UN Convention on the Rights of the child. In fact, Seychelles was amongst one of the first countries to ratify the Convention in 1990. Article 3 of the said Convention reflects this principle as follows: ‘In all actions concerning children whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies the best interest of the child shall be of primary consideration.’”
Therefore, no matter who decides or where it is decided but as long as a decision of an authority involves the interest of a child, the decision maker ought to apply the welfare principle. No attempt to whittle it down can be entertained by any one in this country”

Modern approach to welfare principle
The “Welfare Principle” in modern times à mon avis, requires alteration particularly, in cases where conflict arises between competing interests of children. That is, the decision taken in the best interest of one child may inevitably defeat or adversely affect the best interest of another child and the court is placed on the horns of a dilemma. In such situations the court has to tailor the principle and look for the least detrimental alternative. In an ever changing world the “Principles of Justice” have to be moulded to meet the changing needs of time and society. The legal thought of the 21st century suggests that when different interests are in inevitable conflicts, justice to an individual is not measured in terms of utopian concepts but on a realistic basis balancing “the greater good” against “the lesser evil” or  “the least detrimental alternative.”
 The recent judgment of the English Court of Appeal in the case of Siamese Twins illustrates this point. The Court ruled therein that the conjoined twins Jodie and Mary must be separated, even though the operation will result in the death of the weaker twin Mary. In his historic judgment Lord Justice Ward stated thus: “There is an irreconcilable conflict and the Court cannot fully honour its separate duty to each child to do what is best for the child and the Court is placed in an impossible position. In my judgment the only solution is to balance the welfare of each child to find the least detrimental alternative.”
In principle therefore, it seems to me that while the Court should regard itself as normally bound by the “Welfare Principle” and apply it invariably in all cases without exception, nevertheless it should be at liberty to depart from it if it is convinced that the strict adherence would place the court in an impossible position and without solution to the problem. 

Judicial awareness and child protection
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In a real sense the traditional role of the judiciary is the same at all times, to do justice to man in all manner and circumstances. However, the power structure today is very different from what it was in the 19th century. In those days the Government concerned itself with keeping the peace, policing, tax collection, and postal service. Since the advent of welfare state, its role has drastically changed. Now, as a maternal state, it cares for its citizens from the cradle to the grave and in some cases even from the womb to tomb, to protect their environment, to educate them at all stages, to provide them with employment, training, houses, planning, medical services and pensions. The list is long; but not the least in the list is its parental role to care for the protection and development of their children. All these now have brought in corresponding changes in the perception and role of the judiciary, which now has taken a different dimension as a welfare institution with the advancement of law and human civilization. As a result, the judiciary of the 21st century needs to devise methods and system for dealing with the rights of the child and their protection in the emerging new world order. Thus, the rights of the child and the corresponding duties of the adult may require complex responses from the court. Therefore, judicial awareness in this respect requires necessary knowledge in child related subjects. Judges should be able to understand and appreciate children’s perspectives, their differing circumstances, culture, psychology, changing social conditions and necessities so that judicial decisions can be just and appropriate to the society in which they live in order to extend not only legal justice but also social justice to all. 

Triangular approach
As I see it, when dealing with such cases it is of crucial importance for a judge to protect the interest of the child at every stage of the proceeding, irrespective of the fact whether other agencies involved in the process, like Social Services, Police or Ministry of Health have done their part to the required standard or not. Faced with glaring injustice caused to a child due to procedural delays or legal technicalities in a particular case, we judges cannot adjust our spectacles on the nose bridge just to say “Oh, there is nothing we can do about it, in this case as agency X is responsible for this or that” or simply fold our hands and say “Oh, I am sorry to say that the duty of making or altering the procedural law is the function of the legislature. Until it is done my hands are tied.” This approach implies that the courts have no power to do justice for that child. Justice has to be postponed until the legislature finds time to make that law or until the child becomes an adult whichever event occurs earlier. Clearly someone has a duty to do something about this unjust situation. If the judiciary cannot, then who else can do something about it? In my view, the judiciary in this respect is expected to adopt a triangular approach to the case on hand. Firstly, when taking decisions in such cases the judiciary as an adjudicator should bear in mind that the paramount consideration is the welfare of the child and adjudicate the matter accordingly. Secondly, the judiciary as a supervisor of the child protection system should monitor the input and performance of each and every agency and fine tune the system on the whole on a case to case basis and supervise the general efficiency and effectiveness of the system as much as possible. Thirdly, the judiciary as a protector of the rights of the child has to ensure that those rights enshrined in the Constitution, the Statutes and the international instruments are properly respected, suitably applied and effectively implemented by the authorities concerned and must protect the rights of the child at all costs. This triangular approach should never be held negotiable in legal bargaining under any circumstances. Having said that a judicial officer should above all approach the case not only as a judge of facts and laws but also as a man of the world who has his own feelings and concerns for the plight of the child. At the same time the court should heed to the demand for sensitivity to the diverse character and needs of the children who come before them.

Keeping the path to justice clear of obstructions
The judiciary shall decide such matters impartially, on the basis of facts and in accordance with the law, without any bias, restriction, improper influences, pressures, threats, or interferences, direct or indirect, from any quarter or for any reason. A well informed and knowledgeable judiciary with a sense of justice to all including the children is what is basically required. The judiciary ought to be conscious and cautious of the social necessities and social opinion of the day on issues relating to children. But judicial activism is needed – a willingness to change the principles of law, if necessary and apply them in cases so as to protect the interest and promote the welfare of the child. The principles of law laid down by judges in the 19th and 20th centuries, however suited to social conditions of that time, are not suited to the social necessities and social opinions of the 21st century. The legal principles have evolved and are largely adult-oriented and designed for the stronger and more powerful. Hence, they have been developed along traditional lines having no regard to their impact on children or on disadvantaged groups. These principles have evolved from precedent to precedent and should be reshaped to secure and extend justice to the weak and vulnerable sections of society. Let it not be thought from this proposition that I am against the doctrine of precedent. All that I am against is its rigid application, which causes obstruction in the path of justice to the children.

Understanding the complexity 

In fact, courts and quasi-judicial bodies working with laws relating to children have to be fully aware of this complexity of response required of them. The decision making process in this respect requires not only the legal acumen but also socio-economic-scientific inputs from social workers, counselors, and other experts like doctors, psychologist, psychotherapists as well as lawyers. Thus, judges dealing with children and their rights make complex decisions, as they need to take into account a variety of factors and circumstances in addition to legal aspects. However, in the process they should not be unduly influenced by the legal technicalities and sacrifice justice for the sake of law and procedures. The law ought to be steered towards the administration of justice to children rather than administration of the letter of law.

Conclusion  
In Seychelles, the protection and development of children has always been and still is a high priority of the Government. The Programme of Action for Children, formulated in 1995 is still relevant today. This serves as the blueprint for all agencies to focus their attention on this priority and work together in order to attain perfection in child protection services. 
Existing structures and monitoring mechanisms need to be further strengthened to meet the changing and challenging needs of time and society. Attaining perfection is not a single act but a habit. It is a constant and dynamic process. On its part, the judiciary will continue to contribute to the momentum of the process to protect children and eventually allow for the advancement of our civilization and that of generations to come.

