LEGAL RIGHTS OF MAINTENANCE & GUARDIANSHIP OF

MUSLIM WOMEN

Legal rights of Muslim women are well defined In Muslim Law. Even

then, above rights of Muslim women are Interpreted by various High

Courts as ell as by the Apex Court. Through these pages. I shall try to

give a brief resume of those decisions.

In Shah Bano's case, the Apex Court approved Its earlier decisions

given in Bai Tahira Vs. Ali Hussain, AIR 1979 SC 362 and FAzlunbi Vs. K.

Khader Vali, AIR 1980 S.C. 1730. Their Lordships also held that Mahr is

not the amount payable by the husband to the wife on divorce. Their

The true position is that, if the divorced wife IS able to maintain

herself, the husband's liability to provide maintenance for her ceases with

the expiration of the period of iddat. If she is unable to maintain herself,

she is entitled to take recourse to Sec. 125. Therefore. it cannot be said

that there is conflict between the provisions of Sec. 125 and those of the

Muslim Personal Law on the question of Muslim husband's obligation to

provide maintenance for a divorced wife who is unable to maintain herself".

Women rights of inheritance, polygamy. triple talaq divorce,

maintenance and ban on entry into Mosques has enraged women activists

in India as well as in Muslim countries. In Muslim Law. a divorced women

. is entitled to get maintenance from her husband dUring the period of Iddat

(3 lunar months). In Shah Bano's judgments (Mohd, Ahmed Khan Vs.

Shah Bano Begum, AIR 1985 SC 945), the Apex Court decided divorced

Muslim woman's claim to get maintenance from her husband under Sec.

125 of the Cr.P.C. In that case, their Lordships held that after divorce

during iddat period the husband is liable to pay maintenance to his wife

under Muslim Law, but after the period of Iddat if she IS unable to maintain

herself then she canfile a petition under Sec. 125 Cr. P.C. aqainst 'her

husband for getting maintenance for herself till she remarries and certainly

as provided under Sec. 125 of the Code. In that judgment, the Apex Court

held that to this extent Sec. 125 of the Code overrides personal law. The

Apex Court held.

Lordships have quoted the decision given by Privy Council in Harnira Bibi

Vs. Zubaide Bibi, AIR 1916 P.C. 46 at page 48, wherein Privy Council held

that;

Sec. 4 of the Act further provides that notwithstanding anything

contained in the toreqoinq provisions of this Act or in any other law for the

time being in force, where a Magistrate is satisfied that a divorced woman

Dower is an essential incident under the Mussulman law to the'

status of marriage to such an extent that is to say that when it is

unspecified at the "me the marriage is contracted, the law declares that it

must be adjusted on definite principles."[2000

Their Lordships of the Privy Council further held that it is either

prompt dower payable before the wife can be called upon to enter the

conjugal domicil; the other deferred payable on the dissolution of the

contract by the death of either of the parties or by divorce. This statement

of law was adopted in another decision of Privy Council In Sabit Husain

Vs. Farzand Hasan AIR 1930 P.C. 80 at page 83. It is specifically

observed that Mr. syed Ameer Ali was a party to the decision in Hamira

Bibi while Sir Shadi Lal was a party to the decision in Syed Sabir Hussain.

This judgment of Shah Bano created furor in the Muslim community and it

culminated in passing of the Act i.e. Muslim Women (protection of Rights

on Divorce) Act, 1986. Its Sec. 3 provides that notwithstanding anything

contained in any other law for the time being in force, the divorced woman

shall be entitled to a reasonable and fair provision and maintenance to be

made and paid to her within the iddat period by her former husband. Its

sub-sec. (2) lays down that where a reasonable and fair provision and

maintenance has not been made and paid, she may file an application

before a Magistrate for an order of payment of such provision and

maintenance. While deciding such an application under sub-sec. (3), the .

Magistrate may, if he is satisfied that her husband having sufficient

means has failed or neglected to make qr pay her within the iddat period a

reasonable and fair provision and maintenance for her, make an order

directing the husband to pay such reasonable and fair provision and

maintenance for her, make an order directing the husband to pay such

reasonable and fair provision and maintenance to the divorced woman, as

he may determine as fit and proper having regard to the needs of the

divorced woman, standard of life enjoyed by her during her marriage and

the means of her former husband.

In Abida Begam Vs. Shafi Mohammad (1996 MPLJ Note 14) Sec.

125 of the Code and Sec. 3(2) and Sees. 5 &7 of the MuslimWomen Act

are again interpreted by a single Bench of M.P. High Court. In that case,

maintenance was granted under Sec. 125 of the Code to wife and daughter

prior to coming Into force of Muslim Women Act. It IS held that such order

would continue to remain valid and enforceable even after commencement

of Muslim Women Act. Sessions Judge's order in revision setting aside

maintenance order on the ground 'that provisions of Sec. 125 Cr. P.C.

ceased to govern parties in view of their failure to exercise option under

Sec. 5 of the Act was erroneous. It is clarified that Secs. 125 to 128 of the

has not remarried and is not able to maintain herself and is desirous of

obtaining maintenance for post iddat period, the Magistrate may direct

payment to be made to her by her children, parents, other relatives of Wak

Board in that sequence. Sec. 5 of the Act gives a right to both the parties

to give an option to be governed by S. 125 to 128 of the Code when their

application under S. 3(2) of the Act is pending for disposal. Sec. 7 of the

Act lays down that every application by a divorced woman under S. 125 or

127 of the Code pending on the date of commencement of this Act shall

be disposed off by the Magistrate in accordance with the provisions of this

Act, but subject to the provisions of S.5. All these provisions of this Act,

in short Muslim Women Act, are interpreted by various High Courts.
In Peer Mohd. Vs. Hasinabee (1995 JLJ 110), it. is held that

husband gave divorce to his wife after fixation of maintenance by the trial

court u/s. 125 of the Code divorce was not given during proceedings

before trial court. hence divorce at revisional stage makes no change.

Provisions of Muslim Women Act do not govern the case. In Abdul Rashid

Vs. Smt. Farida's. (1994 MPLJ 583) judgment, relying on Apex Court's

decision M.P. High Court has reiterated that Sec. 125 of the Code is a

secular provision. It applies to all persons belonging to all religions and

has no relationship with personal law of parties. Right to maintenance u/s.

125 of the Code is not taken away by Muslim Women Act. On divorce

Muslim woman's application will bo.qovemed by the said Act from date of

divorce. Husband is liable to maintain her during iddat period only and not

thereafter. Every application under Sec. 125 of the Code made before or

after divorce would be governed by 1986 Act. Under Sec. 4 of this Act, a

divorced woman can obtain maintenance for post iddat period from her

children, parents. other relatives and State Wakf Board, if there is any, if

show avails this remedy.

Interpreting the words "within" occurring in Sec. 3(1 )(a) of the Act.

the Full Bench held "It clearly means that is an obligation on the part of

Provisions of Sec. 3(1)(a) and Sec. 125 of the Code were

interpreted by a Full Bench of Andhra Pradesh High Court In Usman Khan

Rahamani Vs. Fathimunnisa Begum. 1990 Crl.L.J. 1364. The Full Bench

held that:

"Muslim woman shall be entitled to a reasonable and fair

maintenance within the Iddat period to be made and paid

by her former husband. it is equally clear that r.easonable

and fair provision and maintenance has to be made and

paid by the husband within the period of Iddat, which has

been defined under S.2(b) of the Act. There is nothing in

the section which can be read to mean that the husband

is liable to make reasonable and maintenance beyond the

period of lddat'[2000

Act, if the parties to the proceedings. on the first date of hearing, exercise

their option in that regard either jointly or separately. It IS difficult to hold

that the provisions of the Act would apply to proceedings. already

concluded u/s. 125 of the Code. The provisions contained in Sec. 125 are

beneficial provisions incorporated in the Code for safeguarding the interest

of deserted/divorced hapless women. who are unable to maintain

themselves. As IS apparent from the nomenclature of the 1986 Act, this

Act was enacted by the legislature with a view to protect the rights of

divorced Muslim women. Keeping the above object of enacting these

provisions in mind, the correct interpretation of Sec. 7 of the Act would be

to hold that the orders passed by the Magistrate under the provisions of

Se. 125 of the Code prior to the coming into force of the Act, would

continue to remain valid and enforceable even after the commencement of

the Act. Any other interpretation would frustrate the very purpose enacting the 1986 Act.

In Julekha BI Vs. Mohammad Fazal, reported in 1999 (2) MPLJ 64,

a single JUdge of M.P. Court has interpreted the implications of Sec. 125

of the Core and of Sec. 3 of Muslim Women Act. In that case, order of

maintenance was passed in favour of Muslim wife under Sec. 125 of the

Code. Thereafter. husband gave divorce to his wife. When wife enforced

the order of maintenance, the husband opposed it on the ground of

subsequent divorce. High Court held that divorced wife IS not entitled to

get maintenance from her husband after the period of iddat.

The words in Sec. 3(1)(a) "within the iddat period" lay stress on the

urgency of making or paying and they cannot be read as confining the

•

the husband to provide fair and reasonable maintenance to his divorced

wife within the period of Iddat and for the period of Iddat only." It cannot be interpreted that this liability of the husband extends beyond the period of Iddat. To take a contrary view would result in complete negation of the

principles envisaged under S.3 (1)(a) of the Act of 1986 and defeat the

very purpose of the Act. SA casts liability on the relatives or the wakf

Board to pay maintenance to the divorced woman of the divorced woman

if the divorced woman has not remarried or is unable to maintain herself

after the Iddat period. Their Lordships also held that the word 'provision'

and 'maintenance' in Sec. 3(1)(a) convey same meaning. They cannot be

read as meaning two different things. Liability of husband to pay

maintenance as well as to make reasonable provision are confined only to

the period of Iddat. This was the view of Justice Ramanujulu and Justice

Sardar Ali Khan of this Bench.

Justice Bhaskar Rao gave a minority view disagreeing only on this

point that a reasonable and fair provision and maintenance to be made and

paid do not convey the same meaning. The Muslim woman's right to claim

maintenance after Iddat period under Sec.. 125 of the Code was

crystallized by Shah Bano's judgment, which came Into controversy and

under a threat of erosion. In this background of protection, the resultant

provisions are 5.3(1 )(a) and S.5 of the Act, the former casting a liability on

the husband to make a reasonable and fair provision even for the period

beyond the Iddat apart from payment of maintenance within the Iddat

period and the latter giving the option to the parties to be governed by

S.125 to 128 of the Code. If it is simply a question of payment of

maintenance for the Iddat period that is truly intended by Sec. 3 (1 )(a) and

nothing more, neither the Legislature would have wasted its breath by

incorporating the liability of making a provision reasonable and fair, apart

from paying maintenance, in Sec. 3(1)(a), nor would it have allowed Sec. 5

to remain otiose on the statute since no Muslim formed husband with

minimum commonsence would opt for governance by the provisions of

Sees. 125 to 128 of the Code of Criminal Procedure in the absence of any

corresponding or balancing liability cast on him by one or other provision in

the statute. It is equally important to note that S.4. of the Sct significantly

omits the word 'provision' from the term "a reasonable and fair provision

and maintenance".
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The Minority Judge after quoting the definition of 'provision' and

'maintenance' from Webster's means, an amount set apart to meet a

known liability, the amount of which cannot be decided with accuracy.

The known liability under Sec. 3(1)(a) of a husband is to provide for the

future of the divorced Muslim woman. Thus, according to the minority view

'provision' and 'maintenance' cannot be read together in a compendious

. form,

liability to the limited period of lddat. save in so far as maintenance is

concerned the Muslim Law is' settled on that aspect. Interpreting t~e

distinct liability of making a reasonable and fair provision as having been

confined to the penon of iddat would not only render the very S.5 on the

statute otiose but also defeats the specific purpose of casting that liability

on the former husband by S.3(1 )(a) in contradistinction from SA

whereunder the liability of either the relatives or the Wakf Board is only to

pay maintenance and there is absolutely no liability to make any provision

under S.4 of the Act The learned minority judge also relied on (1988) 3

Crimes 147 - a decision of Kerala High Court in Ali Vs. Sutaira, whichthe

majority view distinqurshsd.

The majority V1fJW also referred to Md. Yunus Vs. Bibi Pheakani

(1987) 2 Crimes 241, a judgment by single JUdge.of Pal na High Court;

Abid Ali Vs. Mst Raisa Begum, 1988 (1) Raj. L.R. - a Division Bench

judqrnent of Hajastan High Court wherein it is held that the husband is

liable to make provision as well as to pay maintenacne only during the

period of Iddat. They dissented from the judgment of Gujrat High Court

reported in AA Abdulla Vs. AB. Mohmuna Saivavhai. AIR 1988 Guj.

141, wherein the learned single JUdge took the view that "a divorced

Muslim woman is entitled to maintenace after contemplating her future

needs and the maintenance is not limited only up to Iddat period. The

pharase used in S.3 (1)(a) of the Act of 1986 is "reasonable and fair

provision and maintenance to be made and paid to her" indicates that the

Parliament intended to see that the divorced woman gets sufficient means

of livelihood after the divorce and that she does not become destitute or is

not thrown on the streets without a roof over her head and her children."

The learned JUdge observed that the word 'provision' itsel1 Indicates that

something is provided In advance for meeting some needs' A similar view

was taken by Punjab & Haryana High Court in Hazran Vs. Abdual

Rehman, 1989 Cri LJ 1519. wherein their Lordships held that order of

maintenance u/s. 125 is not affected by the Muslim Women Act.

[2000

In A. Abdual Gafoor Vs. A.U. Pathurnrna Beevi, 19H8 Cn L.J 1224,

Single Judge of Kerala High Court held that after the enactment of Muslim

Women Act divorced Muslim wife cannot Invoke S. S i :27 of the Code

seeking snhancernent of her maintenacne

Bombay High Court has also recently on 11th July, 2000, while

answering a reference made in Criminal Petition No. 1296 of 1995 Karim

Abdul Rehman Shaikh Vs. Shehnaz Karim Shaikh & Drs. and Criminal

Revision Application No. 150 of 1998 Rahim Unus Chagla Vs. Mubina

Banu Rahim Shaikh & Anr., interpretetJ the various provisions of Muslim

women Act and Sec. 125 of the Code. A Full Bench of Justice Ajit P.

Shah, Smt. Hanjana Desai & J.A. Patel, JJ held that divorced Muslim

women cannot apply for maintenance under the Code and will have to do

so only under the Muslim Women Act. Two phrases reasonable and fair

provision" 'and "maintenance" carry distinct meaning. Tile intention of the

legislature is clear as they have chosen to employ the said expressions in

one section. If they were to convey the same meaning there was no

reason for the legislature to use two different expressions. Answering the

questions posed before them by way of referef1ce the Full Bench held:

Recently (Ju:ie, 2000) in a landmark Judgment. Calcutta High Court

has ruled that divorced Muslim women will get maintencance allowance till

they remarry. Justice Basudev Panigrahi decided the revision petition flied

by divorced Muslim woman Sahkila Parvin. Deserted by her husband

Haidar Ali in 1993 Shakila filed a petition seeking marntenace allowance

against her husband. Despit service of the copy of the petition, the

husband did not respond. On 15th July, the trial court granted

maintenacne allowance of Rs. 800/- for a customary three months Iddat

and Denmehr of f1S. 2,5001- to Shakila assailed the said order by filing

revision before the Calcutta High Court While decidinq her revision

petition, Justice Panigrahi held, the trial court had wrongly construed the

provisions of S.3 of the Muslim Women Act and held that the expression

such as "all reasonable and fair provisions and maintenance to be made

and paid to her" should be construed liberally. His Lordship observed that

the Supreme Court had unequivocally held that the provisions of Sec. 125

of the Code overrode the personal law and it necessitated the enactment

of the Muslim Women Act in Parliament In 1986. Referring to 1994

judgment of a DIVision Bench of Allahbad High Court. Justice Paniqrahi

said, "according to the provisions of Sec. 125(3) of the Act, the right to

receive maintenance allowance cannot be restricted to the period of iddat

only in case of a divorced woman.
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Answer

The 1st question

i) Whether the Muslim husband's liability under section 3(a) of the

Muslim Women Act to make a reasonable and fair provision and

pay maintenance is only restricted to the Iddat period or whether it

extends beyond thelddat period?

The 2nd question

ii) Whether the Muslim Women Act has the effect of invalidating the

orders/judgments passed under Section 125 of the Code i.e.

whether the Muslim Women Act operates retrospectively so as to

divest parties of vested rights?

Answer

[2000
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i) The husband's liability to pay maintenance to a divorced wife

ceases the moment Iddat period gets over He has to pay

maintenance to her within the Iddat period for the Iddat period. But

he has to make reasonable and fair provision for her within Iddat

period, which should take care of her for the rest of her life or till

she incurs any disability under the Muslim Women' Act. While

deciding the amount regard will be had to the needs of the divorced

woman, the standard of life enjoyed by her during her marriage and

the means of her former husband and the like circumstances. If the

husband is unable to arrange for such a lumpsum payment he can

ask for instalments and the court shall consider granting him

instalments Till the husband makes the fair and reasonable

provision, the Magistrate may direct monthly payment to be made

to the wife even beyond the iddat period subject to the fixation of

the amount of fair and reasonable provision.

ii) The orders passed under section 125 of the Code prior to the

enactment of the Muslim Women Act are not nullified by reason of

the coming into force of the Muslim Women Act. Such orders are

binding on both sides and can be executed under section 128 of the

Code. The Muslim Women Act does not divest the divorced woman

of the right to get maintenance under section 125 of the Code

vested in her by reason of orders of a competent court passed prior

to its coming Into force.

The 3rd question

iii) Whether after the commencement of the Muslim Women Act, a

Muslim divorced wife can apply for maintenance by invoking the

provisions of chapter IX of the Code?

Answer

iv) Whether the Family Court has jurisdiction to try applications of the

Muslim divorced women for maintenance after coming into force of

the Muslim Women Act?

iv) After coming into force of the Muslim Women Act. a Muslim

Woman can apply under sections 3 and 4 of the said Act only to

Magistrate of the first class having jurisdiction under the Code. The

Family Court cannot deal with such applications.
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(b) All applications under section 125 of the Code filed by divorced

Muslim Women which are pending in the Family Court will be

transferred to the concerned Magistrate's Court for disposal

according to the provisions of the Muslim Women Act. Interim

orders. passed therein will be continued till the Magistrate disposes

them of.

(a) All pending applications under section 125 of the Code filed by

divorced Muslim women pending after the commencement of the

Muslim Women Act will be treated as applications under the Muslim

women Act and will be disposed of as per the provisions of the said

Act.

The Full Bench was also alive of the fact that the decision of

Division Bench of Bombay High Court in Allabuksh's case [Allabuksh

Karim Shaikh Vs. Nooriahan Allabuksh Shaikh (1994 Mh.L.J. 1376)

rendered that judgment on 22.6.1994. It was followed by the learned single

Judge of Bombay High Court in Shaikh Babbu Vs. Sayeda Masart Begum,

1999 (3) Mh.L.J 465. These decisions are holding the field till date.

Obviously, therefore, the fate of a number of rnattefs has been decided on

the basis of the said judgment. Bearing the above fact in mind, after

having answered the questions, the Full bench issued following directions

in the light of the observations made by them in this judgment.

iii) After commencement of the Muslim Women Act a Muslim divorced

wife can not apply for maintenance under the provisions of Chapter

IX of the Code. It is only under section 5 of the Muslim Women

Act. by agreement can the husband and the divorced wife approach

a magistrate under chapter IX of the Code

The 4th question

Answer

VoI.XIII]

(c) All applications under section 125 of the Code filed by divorced

Muslim Women, which have been decided finally pursuant to the

decision of the Division Bench of this Court in allabuksh's case

(supra) will not be reopened due to the present judqernent.

The other connected question for consideration is whether Muslim

Women Act has In any way affected Muslim divorcee's right to claim

maintenance for her children residing with her. Gaffur Vs. Smt. Salma,

1996 JLJ 39, propounds that: .

"Under Sec. 125 of the Cr.P.C., Muslim father is liable to

maintain his children. Divorced wife would not release him

form liability. Under Muslim Women Act additional

protection has been provided for maintenance of children.

It has not taken away the right of children to be

maintained by their father even if he has divorced his

wife".
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In Noor Saba Khatoon Vs. Mohd. Quasim, (1997) 6 S.CC 233- The Apex

Court considered the right of minor children staying with their divorced

mother to claim maintenance under S. 125 Cr. P.C. from their Muslim

father having sufficient means till they attain majority or in case of

females till they get married. The Apex Court has taken mto consideration

3 (1) (b) of Muslim Women Act. And observed that this provision provides

additional maintenance to the divorced mother for maintaining her infant

child for the fosterage period of two years from the date of birth of the

child and is independent of the right of the minor children unable to

maintain themselves to claim maintenance under S. 125. That right is

absolute under S. 125 as well as under Muslim personal law. Benefit of S.

125 is available irrespective of religion and it would be unreasonable,

unfair and inequitable to deny this benefit to the children only on ground of

their being born of Muslim parents.

Thus, we have seen that provisions of Muslim Women Act have

been interpreted by various High Courts keeping in view the object with

which this Act was enacted. To my knowledge, up till now no such case

has reached the Apex Court, hence still Apex Court's interpretation of the

provisions of Sec. 3 are awaited in the legal world. The very purpose of

enacting this Act was to protect the rights of divorced Muslim women. The

very name of the Act is indicative of the object with which this Act was

enacted. When we compare Secs..3 & 4, it becomes apparent that Sec.

3(1)(a) makes husband liable for a reasonable and few provision and

The divorced Muslim Woman's application for grant of maintenance

against wakf Board straightaway also created problerns because the Wakf

Board objected that the liability to pay maintenance to a divorced woman

trickles down to Wakf Board from the pinnacle of children, parents and

then other relations, who are entitled to inherit property from' such a

maint~nance to be made and paid to the divorced women within the iddat

period, but u/s. 4 when a divorced woman who has not remarried, is

unable to maintain rerself the iddat penod. she is entitled to approach the

Magistrate seeking order for the grant of maintenance to be passed

against her children. parents, other relations and finally the Wai<f Board In

the same sequence. In Sec. 4 the words 'reasonable and fair provision'

are not included. Sec. 4 is with regard. to maintenance only. Thus, It

becomes apparent that Parliament intended that the husband alone is

liable to make a reasonable and fair provision for his divorced wife, but

that is to be made within the period of iddat. The words 'reasonable and

fair provision' therTselves indicate that it is a provision for future, which

cannot be exactly calculated and is to be assessed only on estimation

The yardsticks of this estimation are provided under sub-sec. (3) of S.3

which requires a Magistrate to consider the needs of the divorced woman,

her standard of life enjoyed by her during her marriage and the means of

her former husband before making such an order. The Magistrate has to

take into consideration the same yardstick with regard 10 children, parents

and other relations of the divorced woman when he makes an order of

payment of maintenance to such woman by these persons. Sec. 5 of the

Act also gives an inkling into the mind of the Legislature that this fair and

reasonable provision is not limited to the period of iddat only. Sec. 5

provides that if on the first date of hearing of an application filed u/s. 3(2)

of the Act the divorced woman and her former husband give an option

jointly orseparately that they would prefer to be governed by the provisions

of Sec. 125 to 1;~8 of the Code, the Magistrate shall dispose off such

application accordingly. Sec.. 127 of the Code IS with regard to

enhancement of maintenance already determined and ordered u/s. 125 of

the code. If the Intention of the Legislature was to limit the making of

reasonable and fair provision within the period of iddat only, there was

hardly any reason to include Sec. 127 within the ambit of Sec. 5 of Muslim

Women Act. Taking into consideration the phraseology used in all these

Sections, the recent trend of various High Courts is that even after the

period of iddat former husband is liable to make a reasopable and fair

provision for his divorced wife, if she does not remarry.
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divorced woman Such objection was raised by Tamil Nadu Wakf Board in

Secretary, Tamil Nadu Wakf Board Vs. Syed Fatima Nachi, (1996) 4 SCC

616, wherein provisions of Sec. 4 of Muslim Women Act were interpreted

by the Apex Court, it was held that:

In Lily Thomas Vs. Union of India, AIR 2000 S.C. 1650, a very

intricate question of conversion into isiam for the sake of second marriage

was posed before the Apex Court. In that case, Smt. Sushmita Ghosh

filed a writ petition before the Apex Court alleging that she was married to

Shri G.C. Ghosh on IOth May 1984 and they were enjoying happy conjugal

life. Around 1st Apnl. 1992 G.C. Ghosh told her that she should in her own

interest agree for mutual divorce as he has converted to Islam and he may

re-marry. G.C. Ghosh fixed his marriage with Miss Vanita Gupta, a

divorcee with two children in the second week of JUly, 1992, G.C. Ghosh

obtained a certificate issued by the office of Maulana QuariMohammad

Idris dated 17th June, 1992 certifying that G.C. Ghosh had embraced

Islam.

[2000
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"State Wakf Board is liable to provide maintenance to a

divorced woman, who is unable to maintain herself has

not remarried. Such dovorced women is not required to

initiate proceedings in the first instance against her

children. parents and relatives who have no means to pay

her maintenance and obtain negative orders and then

proceed aqainst the State Wakf Boad. She may direct her

claim against the State Wakf Board in the first instance

and in that proceeding she can plad and prove Inability of

her relatlvl3s to maintain her. If the State Wakf Board

controverts that her relatives have enough means to pay

maintenance thay may be added as parties to the

litigation Under Sec. 4(1) prospective hers of the

divorced woman are liable to pay her maintenance. It

does not depend on the contingency that the divorced

woman has property which they would inherit It looks

property would yet be unable to maintain herself.

Seemingly. the phraseology has been employed to

ascertain firstly such of those relatives who could have

inherited her property, fictionally on the baSIS that she

could be having property, and secondly as if she had died

on the date when the need for identification arose. The

Speculative plea of any relative that he or she may not be

available to be an heir on the date when the divorced

woman would actually, die, would neither be here nor

there".

"Religion is a matter of faith stemming from the aepth of

the heart and mind. Religion is a belief which binds the

spiritual nature of man to a supernatural beino: it is an

object of conscientious devotion, faith and pietism."

The Apex Court considered this intricate legal issue when a Hindu

renounces his religion and converts to another religion and marries second

time. what would be the effect on his criminal liability Their Lordships

considered the provisions of Secs. 5,11 and 17 of the Hindu Marriage Act,

1955 and Sec. 494 I.P.C. and 198 Cr. P.C. The Apex Court observed:

"If the person feigns to have adopted another religion just

for some worldly gain or benefit, it would be religious

bigotry. Looked at from this angle, a person who

mockingly adopts another religion where piurality of

marriage is permitted so as to renounce the previous

marriage and desert the wife, he cannot be pelmltted to

take advantage of his exploitation as religion is not a

commodity to be exploited."
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She also asserted that her husband has converted to Islam solely

for the purpose of re-marrying and has no real faith In tslam He does not

practice the Muslim rites, has not changed his name or religion in official

documents. Thereby she asserted that her fundamental right guaranteed

under Art. 15(1) of the Constitution has been violated as she has been

discriminated against by that part of Muslim Personal law, which is

enforced by the State Action by virtue of the Muslrrn Personal Law

(Snariat) Act, HJ37. She also filed a criminal complaint against her

husband under Sec. 494 I.P.C. inquiry it was found GC Ghosh obtained

his visa in 1995 describing himself as Gyan Ghosh ancl religion Hindu. He

signed marriage certificate also as G.C. Ghosh and not as Mohd. Carim

Gazi. Even in the electorl roll, his name mentioned was Gyan Chand

Ghosh and his wife's name as Vanita Ghosh.

Their Lordships also held that "conversion or apostasy does not

automatically dissolve a marriage already solemnized under the Hindu

Marriage Act." They also took note of anearlier decision of Nagpur High

Court rendered in Gul Mohammad Vs. Emperor, 1947 Nag. 121, wherein

their Lordships of the High Court held that "conversion of a Hindu wife to

Mahomedanism does not, ipso facto, dissolve the marriage with her Hindu

husband." The Apex Court held that "mere conversion does not bring to an

end the marital ties unless a decree for divorce on that ground is obtained

from the Court."

Rights of Guardianship

His Lordship also observed that

In Ghulam Mohammed. AIR 1942 Sind. 154, Chief Justice Davis

observed
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"Mother on remarriage to stranger loses only her

preferential right to custody of her child which she

otherwise possesses."

"It is not so much the remarriage itself which constitute

the disqualification. The basis for disqualification is that if

a woman marries a man not closely related to a child, the

child may not be treated kindly."

Rights of guardianship also many a times create a problem for the

parents as well as for their minor children. This problem is further

complicated if the father divorces his wife and wife remarries a stranger.

About the offence of bigamy the Apex Court held that "the second

marriage of a Hindu husband after conversion to Islam without having his

first marriage dissolved under law, would be invalid. The second marriage

would be void in terms of provisions of S. 494 I.P.C."

In this case the Apex Court has also considered that the concept of

Muslim Law is based upon the edifice of shariat. Muslim Law as

traditionally interpreted and applied in India permits more than one

marriage during the subsistence of one and another though capacity to do

justice between cowives in law is condition precedent Thus, even under

Muslim Law plurality of marriages is not unconditionally conferred uopn the

husband. It would. therefore. be doing injustice to Islamic Law to urge that

the convert is entitled to practice bigamy notwithstanding the continuance

of his marriage under the law to which he belonged before conversion.

In Rahima Khatoon Vs. Saburjanessa, AIR 1996 Gau.33, the

guardianship of person and property of minor daughter was also in

controversy. Mother of the said minor marries another' husnand on death

of her former husband. It was held that such a mother is not entitled to

said guardianship of the person and property of the minor daughter.

Parental grand mother of minor was held proper for the gr.ant of

'guardianship. If such mother either widow or divorcee remarries a stranger,

it further complicates the issue,

Khurshid Gauhar Vs. Siddiquinnissa, AIR 1986 All. 314 & Hafizur

Rahaman, 1983 All WC 572"propounded that:

In that case respondent mother had shown her grace.by telling the

High Court that if the father wants to meet Husna once in a week or so for

two hours she has no objection, thus visiting rights were given to the

father.

In Mohammad Shafi Vs. Shamin Banno, AIR 1979 Bam. 156, the

learned single JUdge has taken the view that the custody of the minor

child in case of a boy until he·attains the age of seven years and in case

of a female until she attains puberty is with the wife. The right of the father

to the custody of the child is deferred, and the primary right is in the

mother and in the absence of the mother in other female heirs.
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Mother is naturally not only more tender, but also better qualified to

cherish a child dunng infancy, so that committing the care to her is 01

advantage to the child". Mohammedan law is not taking any pedantic view

of the matter. It does not lay down that in any circumstance and at any

cost the mother would be disqualified for the custody of child, the moment

she gets remarried. It can never be expected that any personal law would

be so harsh as to ignore the welfare of the minor child. We have a similar

situation of a case which the learned author (Mulla's Principles of

Mohammedan law, 19th Edn.) has quoted from the Pakistani case. where

the father gave up all claim to the custody.of the child when the child was

of tender age, and the mother, upon divorce, married a stranger and the

minor was well looked after by the mother and where the minor being of

the age of discretion refused to go to the father, the Court>allowed the

mother to retain custody of the child and rejected the father's appliCation,

the welfare of the minor being the prime consideration.

Zynad Bi Vs. Mohammad Ghouse, AIR 1952 Mad. 284 also lays

down that the mother is entitled to the custody of her child despite the fact

that she stayed separately from her husband, which was not a

disqualification. In Mir Mohamed Bahauddin Vs. Mujee Bunnisa Begum

Sahiba, AIR 1952 Mad. 280, it is held that if the mother marries a second

husband, the custody of the child normally belongs to her former husband.

. particularly, if he is otherwise a fit and proper person to be appointed as

guardian.

In Zahirul Hassan Vs. State of U.P. 1988 Cr.:L.J. 230, Allahabad

, High Court has taken the view that:

"The reason of the rule is that if a woman marries a person who is not

closely related to the child, the child may not be treated kindly. It is

otherwise, however, where the mother, for instance, marries her child's

near relation because shch man on ramarriaqe is also expected to be kind

to the child. But ttat is not absolute and it is open to the Court to appoint

the mother as thequardian even if she has married a stranger, if the Court

considers it to be In the interest of the minor."

Thus, we have seen the underlying principles 01 Mohammedan Law

on this aspect also revolve around the welfare of the child. There is no

dogmatic insistence that the child must remain with the father even

against the wishes of the child the moment the mother gets remarried to a

stranger. That is to happen in normal condition. The Mohammedan Law

has alo provided for exceptional circumstances. It has never ignored the

wishes of a minor child who is of the age of discretion like Husna in Irfan

ahmed's case.
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The Muslim male still does not want to give up his right of

polygamy and unilateral divorce. Keeping women in parda is common

feature of some Muslim community. Many a social practice amongst

Muslims are very retrograde and detrimental to the lives of women.

Women's riqhts of inheritance, polygamy, triple talag, divorce,

maintenance and the ban on her entry into mosques shows the

subordinate position of women in the community. There have been no

major reform movements in the country improving the lot of women.

Despite these adverse circumstances, there have been efforts by

scattered individuals to initiate the reform process among Muslim women.

In Irfan Ahmed Shaikh Vs. Mumtaz AIR 1999 Bam. 25 the question

of custody of minor child was under consideration. There was divorce

between the parents. Mother remarred a stranger. The High Court held,

that mother rernarryinq a stranger is not qualified to get custody on that

count. But, treatment of child by stranger that is step-father is of

paramount importance. There was absence of evidence of ill-treatment to

child. Further, the child also refused to go with father but desired to live

with mother and step-father. On these facts, custody of minor child was

given to mother.

Recently, Kerals has initiated the practice of allowing Muslim women to

enter and offer prayers in the mosque. The example of kerala is now being

emulated in Lucknow too. Many Muslim groups are also working on an

ideal Nikahnama (marriage contract) which can protect the rights of

Vliomen after marriage.

The Muslim scripture gives some ground to fight for better rights for

women, though they are still far away from gender equality. The reform

process in Muslim countries has begun by taking advantage of the

scriptural version of religion. In Turkey and Tunisia, polygamy and

unilateral divorce is not allowed and maintenance for a divoced woman is

mandatory for three years. In Pakistan divorce is permissible only thorugh

an arbitration council and a man who takes a second wife without the

consent of the first is liable to pay a fine of Rs. 10,000/- and or

imprisonment upto three years (as Zeenat Shaukat Ali has stated in her

interview Tal 24.8.97). Recent court's judgement in Pakistan and

Bangladesh have taken fairly progressive view in matters pertaining to

women's rights in marriage.
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