TESTIMONY OF HOSTILE WITNESS : RECENT DEVELOPMENTS 

INTRODUCTION:
            Witnesses play an important role in the criminal justice system of any country.  According to Bentham, witnesses are the eyes and ears of justice.  Hence, the importance and primacy of the quality of trial process [Zahira Habibullah Sheikh (5) v. State of Gujarat (2006) 3 SCC 374 at 396].  By deposing in a case, they assist the court in discovering the truth.  What is dismaying is that in majority of the cases witness are turning hostile by resiling from their earlier statements.  This results in acquittal of persons accused of heinous crimes for lack of evidence.  In the labyrinth of criminal justice today, where burden of proof lies heavily on the prosecution, the entire merit of a criminal case depends upon the testimony of witnesses [Dr Durga Pada Das, “Witness Protection – A Legal Crises in India”, 2002 Cri L.J. 239 (J)].  The hostility and untruthful deposition of material witnesses has shattered the faith of people in the efficacy of the working of criminal  justice system.  It has eroded their confidence in the effectiveness of the judicial process and the justice delivery system.

HOSTILE WITNESS: JUDICIAL INTERPRETATION
            The Indian Evidence Act, 1872 does not expressly mention the term “hostile witness”. Section 154 of the Indian Evidence Act States: The court may, in its discretion permit the person who calls a witness to put any questions to him which might be put in cross-examination by the adverse party.

In the Indian context, a hostile witness in popular usage is a witness who is examined in the manner specified under the above provision.  It has commonly come to be accepted that the principles dealing with the treatment of hostile witnesses are encompassed in section 154 of the Act [Pallavi Gopinath, “Hostile Witness – A Critical Study of the Concept Under S. 154 of the Indian Evidence Act” 2002 Cri. L.J. 158 (J).].

A hostile witness is one who from the manner in which he gives evidence shows that he is not desirous of telling the truth to the court [Panchanan Gogai v. Emperor AIR 1930 Cal. 276 (278).]. Within which is included the fact that he is willing to go back upon previous statements made by him [Ibid.]. A witness who is gained over by the opposite party is a hostile witness.  The Supreme Court in Gura Singh’s case [Gura Singh v. State of Rajasthan AIR 2001 SC 330] has laid down that the term “hostile”, “adverse” or “unfavourable” witnesses are alien to the Indian Evidence Act.  The term “hostile witness”, “unfavourable witness”, “unwilling witness” are all terms of English Law.  The rule of not permitting a party calling the witness to cross-examine are relaxed under the Common Law by evolving the terms “hostile witness” and “unfavourable witness”.  Under the common law a hostile witness is described as one who is not desirous of telling the truth at the instance of the party calling him and an unfavourable witness is one called by a party to prove a particular fact in issue or relevant to the issue who fails to prove such fact or proves the opposite test.  In India, the right to cross-examine the witnesses by the party calling him is governed by the provisions of the Indian Evidence Act, 1872.  The leave under S. 154 to ask questions which might be put in cross-examination by the adverse party is the matter left entirely to the discretion of the court.

A witness is not necessarily hostile if he is speaking the truth and his testimony goes against the interest of the party calling him.  A witness’s primary allegiance is to the truth and not to the party calling him.  Hence, unfavourable testimony does not declare a witness hostile.  It is the injuring the interests of the party calling him by suppressing the truth or something in the deposition which conflicts with his earlier statement which affords grounds for believing that he has been won over by the defence, brands a witness “hostile”. Hostility is when a statement is made in favour of the defence due to enmity with the prosecution [R.K. Dey v. State of Orissa AIR 1977 SC 170].  The inference of the hostility is to be drawn from the answer given by the witness and to some extent from his demeanour.  So, a witness can be considered as hostile when he is antagonistic in his attitude towards the party calling him or when he conceals his true sentiments and does not come out with truth and deliberately makes statements which are contrary to what he stated earlier or is expected to prove.  When a prosecution witness turns hostile by stating something which is destructive of the prosecution case, the prosecution is entitled to request the Court that such witness be treated as hostile [G.S.  Bakshi v. State AIR 1979 SC 569]. 

In Sat Paul v. Delhi Administration [AIR 1976 SC 294] the Apex Court has held that the terms “hostile Witness”, “adverse witness”, “unfavourable witness”  “unwilling witnesses” are all terms of English Law.  At Common Law, if a witness exhibited manifest antipathy, by his demeanour, answers and attitude, to the cause of the party calling him, the party was not, as a general rule, permitted to contradict him with his previous inconsistent statements, nor allowed to impeach his credit by general evidence of bad character [R. v. Golder (1960) 3 All E R 457]. This rule has its foundation on the theory that by calling the witness, a party represents him to the count as worthy of credit, and if he afterwards attacks his general character for veracity, this is not only malafide towards the court, but, it would enable the party to destroy the witness if he spoke against him, and to make him a good witness if he spoke for him with the means in his hand of destroying his credit if he spoke against him…….The discretion conferred by Section 154  on the count is unqualified and untrammeled and is apart from any question of “hostility”.  It is to be liberally exercised whenever the court from the witness’s demeanour, temper, attitude bearing, or the tenor and tendency of his answers, or from a perusal of his previous inconsistent statement or otherwise thinks that the grant of such permission is expedient to extract the truth and to do justice.  The grant of such permission does not amount to adjudication by the court as to the veracity of the witness.  Therefore, in the order granting such permission, it is preferable   to    avoid the use of    such expression, such as “declared hostile”, declared “unfavourable” the significance of  which is still not free from the historical  cobwebs which, in their wake bring a misleading legacy of confusion and conflict that has so long vexed the “English Courts”. 

            In Gura Singh [Gura Singh v. State of Rajasthan AIR 2001 SC 330.] the Supreme Court said that courts are under legal obligation to exercise the discretion vested in them [Under Section 154 of the Indian Evidence Act, 1872.] in a judicious manner by proper application of mind and keeping in view the attending circumstances.

VALUE OF TESTIMONY OF HOSTILE WITNESS:
            In their earlier decisions, the courts considered it to be more or less an unqualified proposition that testimony of hostile witness was to be rejected completely because request for leave to cross-examine such witness by party calling him was to discredit him by proving that he was unreliable.  Later on, courts were of a different view. In a leading judgment [Profulla Kumar Sarkar v. Emperor AIR 1931 Cal 401 at 407], Chief Justice Rankin of Calcutta High Court observed: “There is moreover no rule of law that if a jury thinks that a witness has been discredited on one point that may not give credit to him on other.  The rule of law is that it is for the jury to say.  There can be no question as a matter of law rejecting the evidence of such a witness either so far as it is in favour of the party calling the witness or so far as it is in favour  of the adverse party.”

Considering the question relating to evidence of hostile witness, the Supreme Court in Satpal v. Delhi Administration [AIR 1976 SC 294] observed: “……even in a criminal prosecution when a witness is cross-examined and contradicted with the leave of the court, by the party calling him,  his evidence cannot, as a matter of law, be treated as washed off the record altogether.  It is for the judge of fact to consider in each case whether as a result of such cross-examination and contradiction, the witness stands thoroughly discredited or can still be believed in regard to a part of his testimony.  If the judge finds that in the process, the credit of the witness has not been completely shaken, he may, after reading and considering the evidence of the witness, as a whole, with due caution and care, accept in the light of the other evidence on the record, that part of the testimony which he finds to be creditworthy and act upon it.  If in a given case, the whole of the testimony of the witness is impugned and in the process, the witness stands squarely and totally discredited, the judge should, as a matter of prudence discard his evidence in toto [Also See, Pandappa Hanumappa Hanaman v. State of Karnataka, AIR 1997 SC   3663 at 3667; Syed Akbar v. State of Karnataka AIR 1979 SC 1848; K. Anbazhagan v. Superintendent of Police AIR 2004 SC 524.].

            Referring to its earlier decision [Sate of U.P. v Ramesh Prasad Misra (1996) 10 SCC 360.] the Apex Court in Balu Sonba Shinde v. State of Maharashtra [(2002) 7 SCC 543.] held that while it is true that declaration of a witness to be hostile does not  ipso facto reject the evidence – and it is now well settled that the portion of evidence being advantageous to the parties may be taken advantage of – but the court before whom such a reliance is placed shall have to be extremely cautious and circumspect in such acceptance.

In an array of decisions, the Supreme Court has manifestly made it clear that evidence of a witness cannot be discarded merely because he is declared hostile [Ram Swaroop v. State of Rajasthan AIR 2004 SC 2943]. Part of a hostile witness’s evidence which is cogent and credible can be acted upon [Gubbala Venugopalaswamy v. State of A.P. (2004) 10 SCC 120. Also See, Aman      Kumar v. State of Haryana (2004) 4 SCC 379.], such evidence does not get wiped out in toto [Leela Srinivasa Rao v. State of A.P. AIR 2004 SC 1720.], or gets automatically rejected [R. Prakash v. State of Karnataka AIR 2004 SC 1812.]. However, the fact that a witness has resiled from the earlier statement made in the course of investigation puts the court on guard and cautions the court against acceptance of such evidence without satisfactory corroboration [Ram Swaroop v. State of Rajasthan AIR 2004 SC 2943.]. And such a testimony should be scrutinized closely and accepted to the extent consistent with the case of the prosecution or defence [State of Rajasthan v. Teg Bahadur, 2005 SCC (Cri) 218.]. Thus from the perusal of the above decisions , it emerges manifestly that testimony of a hostile witness is not to be discarded or rejected completely but at the same time to be considered with great circumspection by the courts.

HOSTILE WITNESSES: RECENT DEVELOPMENTS
            Witnesses assume a vital role in the criminal justice system. The successful working of such system depends critically on the witnesses who assist the Court in discovering the truth by tendering evidence. However, the increase in the number of instances of witnesses turning hostile and resiling blatantly from their earlier statements is a matter of serious concern.  The result is the acquittal of persons responsible for commission of heinous crimes [It is one of the main reasons for the low conviction rate in India, See, Shiv Kumar  N.D.,”Long wait for Justice”, Deccan Herald, May 1, 2003]. In this regard, issues which mainly being raised are, first, why do witnesses turn hostile in cases involving heinous crimes and secondly what can be done to eradicate this malaise of hostile witnesses, which is becoming widespread.

Of late, in Zahira Habibullah Sheikh v. State of  Gujarat [AIR 2004 SC 3114] also known as “Best Bakery case”, was involved macabre killing of fourteen persons in a communal riot. Thirty seven prosecution witnesses turned hostile.  All the 21 accused persons were acquitted by the trial court.  The High Court dismissed the appeal preferred by the State of Gujarat. Reversing the acquittal, the Supreme Court ordered retrial outside Gujarat, in the State of Maharashtra.  A special court in Mumbai, which tried the accused pronounced nine out of twenty one accused guilty and sentenced them to life imprisonment [Judgment pronounced on 24 Feb, 2006].

            Dealing with the matter relating to witnesses the Supreme court enumerated the reasons for turning of witnesses as “hostile” and these are: threats, coercion, lures and monetary considerations at the instance of those in power, their henchmen and hirelings, political clouts and patronage and innumerable other corrupt practices, [See Also. Zahira Habibullah Sheikh (5) v. State of Gujarat (2006) 3 SCC 374. In this]  being exercised to attenuate our criminal justice system.

            In Jessica Lall murder case, the trial court acquitted all the nine accused, finding no evidence against them in the wake of most of the prosecution witnesses turning hostile [Recently, however, the Delhi High Court has convicted the accused.]. Hostility of witnesses is becoming a regular feature, especially in cases, where “high-profile” people are involved.  It raises many issues of great consequence on the role of our society in punishment of crime and the need for witness protection.

            There are number of reasons due to which witnesses resile from their earlier statements before the courts and turn hostile. Delay in trials by adjournments is one of them. A witness in a criminal trial may come from a far off place to find the case adjourned. It has become more or less a fashion to have a criminal case adjourned again and again till the witness tires and gives up. [See, Swaran Singh v. State of Punjab, (2000) 5 SCC 668.] Furthermore, the delay in trials by adjournments dismays the witnesses when they are compelled to appear uselessly number of times only to be told to appear again to avoid the risk of being issued arrest warrant in case of their failure to appear or coming late [See Subharang Mukherjee and Vatsal Arya, “Independent Witness: A Legal Crises in India”, 2004 Cri L.J. 186 (J)].

            It has become general tendency on the part of people who witness a crime to avoid being cited as a witness by the police, due to fear of harassment by the police under the guise of interrogation.  Sometimes against all the odds a witness is examined by the police and cited in the charge sheet, the vitiated criminal atmosphere prevent the witness from speaking the truth boldly against the accused in the court due to the risk of harm to himself or any of his family members. The use of muscle power on witnesses by way of threat and intimidation, force them to resile from their earlier statements.  The social climate heavily discourages any upright or right-minded person to be bold and truthful [See, Justice K. Shreedhar Rao, “Criminal Justice System – Required Reforms”, 43 Journal of Indian Law Institute, 2001 p. 154 at 166.].  

            In many cases witnesses give in due to allurement of money.  They are offered money for not co-operating with the investigation or to retract at the trial, or to contradict their own statement. Legal immunity given to the witness to turn hostile whether for bonafide or oblique reasons too, by and large encourage the witness to turn hostile [Id at 167]. The concept of independent witness has become a utopian demand [Ibid]. The majority of the acquittals are as a result of the material witnesses turning hostile.  The second issue which is of paramount consideration is that what should be done to eradicate this menace of hostile witnesses. We should not expect a witness to speak out the truth and co-operate with the prosecution if he cannot be protected against the maladies present in the system of criminal justice.  So the solution to the above issue is protection of the witnesses.

WITNESS PROTECTION: ITS ASPECTS
There are two broad aspects to the need for witness protection.  The first is to ensure that evidence of witnesses that has already been recorded during the investigation is not allowed to be destroyed by witness due to their resiling from statements while deposing before a court.  This phenomenon of witnesses turning “hostile” on account of the failure to “protect” their evidence is one aspect of the problem. The other aspect is the physical and mental vulnerability of the witness and to the taking care of his or her welfare in various respects which call for physical protection of the witness at all stages of the judicial process till the decision of the case [See, Law Commision of India’s Consultation paper on Witness Protection athttp://www. lawcommissionofindia.nic.in.].

Dealing with the aspect of protection of witnesses, the Supreme Court in Zahira’s case [Zahira Habibullah Sheikh (5) v. State of Gujarat (2006) 3 SCC 374 at 396; Swaran Singh v. State of Punjab, (2000) 5 SCC 668.] observed that State has a definite role to play in protecting the witnesses to start with at least in sensitive cases involving those in power, who have political patronage and could wield muscle and money power, to avert trial getting tainted and derailed and truth becoming a casualty.  As a protector of its citizens it has to ensure that during a trial in the court the witness could safely depose the truth without any fear of being haunted by those against whom he had deposed [Id at 396]. Court’s anxiety and deep concern with regard to protection of witnesses is manifest from its observations: “Time has come when serious and undiluted thoughts are to be bestowed for protecting witnesses so that the ultimate truth is presented before the court and justice triumphs and that trial is not reduced to mockery.”

            Further stressing upon the need of legislative measure the court observed that legislative measures to emphasize prohibition against tampering with witnesses, victim or informant have become imminent and inevitable need of the day [Id at 398].

            Today, a number of countries are having “Witness Identity Protection” laws and “Witness Protection Programmes”. There is an urgent need to have similar comprehensive legislative scheme in our country too.  According to Law Commission of India, the implementation of such law would involve drawing up (a) procedure for granting anonymity to witness and also (b) introducing Witness Protection Programmes as well in which personal protection is granted to the witness; sometimes by shifting the  witness to a different place or even a different country; or by providing some money for maintenance or even by providing employment elsewhere [See, Law Commission of India’s Consultation paper on Witness Protection at http://www. lawcommissionofindia.nic.in.]. Such programmes can be followed in cases involving heinous crimes and those involving high-profile cases.

            The legislature has taken a significant step to prevent the evil of witnesses turning hostile, by enacting Criminal Law (Amendment) Act, 2005. There has been inserted section 195-A in the Indian Penal Code.  It states that “whoever threatens another with any injury to his person, reputation or property or to the person or reputation of any one in whom that person is interested, with intent to cause that person to give false evidence shall be punished with imprisonment of either description for a term which may extended to seven years, or with fine, or with both; and  if innocent person is convicted and sentenced in consequence of such false evidence with death or imprisonment for more that seven years , the person who threatens shall be punished with the same punishment and sentence in the same manner and to the same extent such innocent person is punished and sentenced”. The new provision provides for deterrent punishment for threatening any person to give false evidence.  

            Similarly, in the Indian Evidence Act, 1872, by the same Amendment Act, Sub-section(2) has been inserted in section 154 which states: “Nothing in this section shall disentitle the person so permitted under sub-section (1) to rely on any part of the evidence of such witness”.

SUMMING UP
            The manner in which cases are being prosecuted, something audacious has to be done to improve the investigative and prosecuting machinery.  There should be separation of the investigating authorities from the law and order duties. Support by an effective and efficient investigation is need of the hour.  Adequate provisions should be made for constitution of special investigation teams for speedy investigation.  Special legislation is required to protect the rights of witnesses so that they depose freely and without intimidation.  In criminal cases, witnesses be permitted to record their evidence in-camera, or by video-links or other audio-visual techniques. They should be protected from all types of harassment and treated with dignity. To save the witnesses fro the trouble of appearing before the courts time and again, speeding up of the trial is also required to prevent the witnesses from turning around their statements.

            However, on the other hand, when witnesses change their versions, make false statements with impunity, in the courts; they should be dealt with seriously for committing the offence of perjury, since it leads to conviction of an innocent and acquittal of a criminal. Failure of system to address perjury has engendered a callous disregard for the sanctity of court proceedings[See Mandeep Tiwana, Jessica Lall case: “Need to reform the System”, The Sunday Tribune, March 12, 2006 p. 12 (Chandigarh Edition)].  Such law needs to be made more stringent and put into practice more frequently [Beant Singh Bedi, “Salvaging Justice System”, The Tribune, March 7, 2006 p. 11 (Chandigarh Edition)].

            As proposed in the Criminal Law Amendment Bill 2003, in order to overcome the problem of witnesses becoming hostile, it should be made mandatory that statement of all material witnesses should be made to be recorded on oath by the magistrate immediately during the course of investigation.  The statement thus recorded will be of much evidentiary value[In the Criminal Law Amendment Bill, 2003, it is proposed to insert a new Section 164A, which imposes an obligation on the Magistrate to record evidence of material witnesses. Also See, V.S. Mallimath Committee on Reforms of Criminal Justice System Report, March 2003.] , as the administration of oath would accord sanctity to the testimony. Even if the witnesses were to turn hostile and retract from the statements made on oath before a judicial magistrate, the said statements on oath should be permitted to be used as substantive evidence against the accused. Nevertheless, the probative value of the statement should be left to the discretion of the court for evaluation in the light of cross-examination and other relevant material adduced [Supra, note 31]. Such provision would be effective in safeguarding the statement of witnesses in serious offences.

            As on today, hostility of witnesses in serious crimes and crimes committed by ‘high profile’ persons has challenged the system of criminal justice. As observed by the Apex Court, “increasingly people are believing that laws are like spider’s webs: if some light or powerless thing falls into them, it is caught, but a bigger one can break through and get away”. Conducts which illegitimately affect the presentation of evidence in proceedings before the courts have to be seriously and sternly dealt with [Zahira Habibullah Sheikh (5) v. State of Gujarat (2006) 3 SCC 374.]. Consistent action by our courts to punish the ones who turn hostile and those who influence them is necessary in our criminal justice system for the truth to prevail. Legislative measures in this regard have become the inevitable need of the hour to maintain and improve the effectiveness of the criminal justice delivery system. Protection to witnesses in all aspects, especially in sensitive cases would, to a great extent, be effective in preventing them from turning hostile.
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