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Limit:

BEFORE HON’BLE METROPOLITAN MAGISTRATE (N. I. ACT) COURT NO. V,  AT AHMEDABAD.








Criminal Case No. 677/08








(Old Case No. 4401/07)

Complainant:
First India Credit Corporation Limited,



(known as Fullerton India Credit Company Limited)




10/11/12, First Floor, Shyam Shikhar Complex, 




India Colony Cross Road, Bapunagar,




Ahmedabad-380024




(Through Gaurav Sangal – Manager Collection)

v/s.

Accuse:

Pokardas M. Jaysinghania




Residing at 16, Sukhmani Market, “A” Ward,
Kubernagar, Behind Prem Market,
Ahmedabad-382345

Shri H. B. Shah, Advocate for Complainant

Shri H. P. Motiramani, Advocate for Accuse. 

Offence:
As per Section 138 of the Negotiable Instrument Act.


JUDGMENT

Brief details of Complainant:

1. In this case, brief details of Complainant is that the Complainant is Company and having office at above address and having Gaurav Sanghal as Collection Manager of Company and he was contacted for Financial Assistance by Accuse and under Agreement No. 00115100000530, said Company granted a Loan for business to Accuse and Accuse handed over post dated cheques towards liability in favour of Bank, bearing Nos. 20012, 20013, respectively dated 10/04/2007 and 10/05/2007 for amounts of Rs. 8000/- each drawn on Canara Bank, which were deposited by Complainant in Bank, were returned with remarks “Opening Balance Insufficient” under Return Memo Dated 10/07/2007 and therefore, on date 27/07/2007, the Complainant of this Case served Notice on Accuse to pay amounts of cheques within 15 days. Even though, Accuse did not pay said amount, therefore, under provisions of Section 138 of Negotiable Instrument Act, the present Complaint was filed by Complainant, before Hon’ble Metropolitan Magistrate Court No. 14, my predecessors, and after verifications, as per notes in this case, a Summons under Order in Criminal Case Register No. 4401/07, under Section 138 of Negotiable Instruments Act were issued against Accuse.

2. That in this case, said case was transferred to this Court and New Case No. 677/08 was allotted and my predecessors Hon’ble Metropolitan Magistrate took up process of issue of summons on Accuse and Accuse remained present before Court and admitted for having received copies of Complaint and other documents, which was verified and while reading over the Complaint and plea thereof, Accused denied the offence, and therefore, further proceedings of justice were taken up. 
2. 
That in this case, Complainant Company changed Complainant and new Complainant Mr. Ritesh Shukla took over as Power of Attorney Holder, for which an application under Exhibit-3 was granted and under Exhibit-4 of this case, the Complainant Company M/s. First India Credit Corporation Limited through its authorized signatory Mr. Ritesh Shukla, filed Examination-in-Chief. 
3. That under Exhibit No. 7, a disputed cheque No. 20013, Exhibit-8, disputed cheque No. 200212, Return Memo at Exhibit-9, Notice at Exhibit-10, postal acknowledgement under Exhibit-11, Loan Agreement of Complainant under Exhibit-14, General Power of Attorney under Exhibit-18, Pursis  for closing evidences under Exhibit No. 16 were submitted amongst the documents by Complainant. On closure of evidences from Complainant side, a Statement of Accuse under Section 313 of Criminal Procedure Code was recorded, wherein Accused stated that facts submitted under evidences are false and there was no agreement and there are no dues of Complainant legally and Blank Cheques were taken and a false case is made on Accuse. 
4. That arguments on behalf of Accuse were heard and issues before this Court came up as under for decision: 
Issue No. 1:
Whether Accuse committed an offence punishable under provisions of Section 138 of Negotiable Instruments Act, by obtaining a Loan from Complainant and cheque Nos. 20012, 20013 respectively dated 10/04/2007 and 10/05/2007 of total Rs. 8000/- were given to Complainant, which returned from Bank with remarks of “Opening Balance Insufficient” on date 10/07/2007 and a Notice was given to Accuse and Accuse have not paid said amount to Complainant nor given any reply to notice?

Issue No. 2:
What Order?

5. In view of Court, above issues were decided as under:
1) Affirmative. 
2) As per final Order

REASONS
Issue No. 1
That in this case, Complainant Mr. Ritesh Shukla, under Exhibit-4 on solemn affirmation at Examination-in-Chief had repeated his Complaint, which he had denied during Cross-Examination. He had not submitted any letter or supportive document with respect to his appointment as Manager. I have been given Power of Attorney by Fullerton India Company. He had clearly admitted that he is having no knowledge of any agreement entered into with First India. Also he had clearly admitted that No Article of Association of First India Company was submitted. He had clearly admitted that First India is holding license and it was for Advocate to submit license. We have our Branch Office at Bapunagar and Head Office at Mithakhali. He had clearly admitted that no evidence or support in respect of first cheque deposited is submitted. He had clearly admitted that no evidence or support in respect to date of Second Cheque deposited is submitted. He had clearly admitted that he does not know handwritings of Complainant. He had clearly admitted that he had never seen Accuse writing any thing or signing any papers. He had clearly admitted that Stamp of Payee is affixed by Company at Exhibit-8. He had clearly admitted that present Complaint is filed not by me. He had clearly admitted that he recognizes the signature made on Loan Agreement. He had clearly admitted that he had not seen Accuse signing the Loan Agreement. He had clearly admitted that I do not recognize the signatures made by our Officers along with signature of Accuse. He had clearly admitted that signatures on Loan Agreement on each page have been signed in my presence by Accuse and our Officer. He had clearly admitted that I have not seen Pokardas signing in my presence. He had clearly admitted that cheques have been in my presence. He had clearly admitted that said Loan Agreement had not been made in my presence. He had clearly admitted that he is not aware with respect to what are terms and conditions contained in this Loan Agreement and what is rate of Interest. He had clearly admitted that promissory note attached with Agreement have not been executed in my presence. He had clearly admitted that there were no details filled in the blank spaces of Board Resolution, Authority Letter and Letter of Proprietor. He had clearly admitted that he is not aware of co-borrower and also there are modifications in Loan Agreement Supplement Schedule No. 1, Title Date 2009 which was deleted and modified as 2006, can be seen. He had clearly admitted that he cannot say who had made this modifications and deletions. He had clearly admitted that I have never read this Loan Agreement. 

He had clearly denied that he is unable to recognize handwritings of Accuse. He had clearly denied that First Cheque dated 10/04/2007 is in handwritings of Accuse. 

6. That in this case, Advocate for Complainant had submitted that Complainant Company had given Loan to Accuse for his business and an Agreement was entered which is submitted at Exhibit-14 and Accuse had given disputed cheques towards Loan Installments and on depositing disputed Cheques at Bank Account of Complainant, they were returned with Return Memo stating “Insufficient Balance”, for which Complainant Company issued Notice to Accuse, which is submitted under Exhibit-10, which is received by Accuse is proved under Slip of Registered Acknowledgement presented in this case. It was also submitted that Complainant Company had authorized under Power of Attorney to Mr. Rajesh Shukla who deposited statement in this case, which is cited under Exhibit-18 as an oral and documentary evidence in this case and evidences disputed by Accuse in this case like no agreement is made, No Legal Power of Attorney is granted to Complainant are false and Complainant have proved his Complaint vide all oral and documentary evidences submitted before this Court and Accuse is liable for punishment under Law and authorities presented in this case by Accuse are not applicable to circumstances of this case. 
7. That Advocate for Accuse in this case has submitted that document for Loan Application has not been submitted, Letter of Authority or evidence is not presented by Complainant and Agreement is not in force, there is no signature of Accuse on Pro-note, nor First India Company is holding any Power of Attorney nor is Accuse not aware of any Agreement and had not submitted Article of Association and Memorandum of Association of Complainant Company, and also the evidence of present Complaint is unbelievable. Case of Offence against Accuse is not proved, and therefore, accuse should be released, and had relied on authorities presented. In view of arguments presented by both parties and evidences on record, if one analyzes and discuss the case, firstly we have take up Complaint of Complainant Company at Exhibit-1, a Company First India Corporation Limited, which have now new name as Fullerton India Credit Company, who had given loan to Accuse for Rs. 1,50,000/- (Rupees One Lac Fifty Thousand Only) at relevant time, which proved under Oral Evidence and supported by documentary evidences by Complainant and in this regard, as it is disputed by defence that Complainant had not seen Accuse signing the Agreement and also First India Company has not given powers, an argument cannot be believed with respect to facts of the case and Court do not find any substance in said argument, because it can be clearly seen on each page of Loan Agreement submitted by Complainant at Exhibit-114 that Accuse had put his signature as Proprietor and also Accuse had not clearly denied the fact of his signature in the Loan Agreement during Cross-Examination, which not revealed from records. And also, argument put forward by defence that there are modifications and deletion in date of Agreement, which argument cannot be believed and admitted and therefore the Loan Agreement entered into on date 25/04/2006 is false one or Accuse of this case has not made an agreement with First India Company and also from 2006 to till date, Accuse of this case has not given any Notice with respect to Agreement nor has not initiated any proceedings and defence has not produced any such evidence and therefore, the impugned Agreement is false and no claim has been made for its rejection and has not submitted before this Court. Over and above, Accuse of this case has not submitted his reply against the Notice with respect to disputed dishonored cheques and have disputed said Agreement and there are no written reply in respect to Agreement is made and therefore, at this stage, defence of Accuse appears to be false and frivolous and according to defence taken by Accuse that Power of Attorney is illegal, which also cannot be admissible, because as mentioned in Power of Attorney paragraph No. 3 of Exhibit-18, “And WHEREAS as per clause-30 of the said General Power of Attorney dated 27 February 2006 executed by the company in my favour, I am empowered to substitute or delegate the powers so ……….., as I may be deem advisable” and considering the facts that Mr. Ritesh Shukla is holding Power of Attorney as an Employee of the Company and therefore, argument of defence cannot be admissible and do not appear to be appropriate to this Court. And also among the arguments, the defence produced authority 

(1) 2008 (1) DCR Page No. 72 Madras High Court: 
M/s. Hariyana State Co-operative Supply & Marketing Federation Limited V. M/s. Jyam Textile, a decision under provisions of Section 138 of Negotiable Instruments Act, which is in accordance with established principles of law and Court is agree with same. But, facts of said case are not appearing in consistency with present case, therefore, authority submitted by defence in its arguments do not assist. 
In this case, from Complainant side other authorities are also produced: 

2008 (1) D. C. R. Page 65, Madras High Court:

E.R.S. Kuruppuswami v. C. Sugumar, a decision under provisions of Section 138 of Negotiable Instruments Act, which is also in accordance with established principles of Law and Court is agree with same. But, facts of said are not appearing in consistency with present case and therefore, authority submitted by defence in its arguments do not assist. 
(3) 2008 (2) D. C. R. Page No. 622

Manjitsingh Obhan v. State of Maharashtra, a decision under arrived at under established principles of Law and this Court is agree with same, but facts of said authority and facts of present case are not appearing in consistency, and therefore, arguments of defence submitted do not assist. 

That in this case, defence submitted further arguments that Blank cheques were given and same have been misused, which argument do not appear to be appropriate to be admissible, because Accuse had given these cheques to Complainant Company towards payment of installments of Loan and as per oral evidence of Complainant, on date 10/04/2007 and 10/05/2007 cheques of Rs. 8,000/-, 8,000/- have been paid is not supported by any evidence and Complainant had taken said cheques towards its legal dues and only blank cheques were deposited for realization with banks said cheques were returned with insufficient funds and it cannot be believed that only blank cheques with signatures were given and argument of defence cannot be considered and also considering the Loan Agreement submitted by Complainant at Exhibit-14 and cheques were given by Accuse towards due installments of Loan and thus, the Complainant has successfully proved his Complaint beyond doubt, and Complainant is an Employee of Company and he had no reason or enmity against Accuse to give false evidence nor there were any earlier dispute between them and no such argument submitted by defence in this case, and also for Power of Attorney submitted by Complainant, there are no evidence submitted by Accuse to prove to be false or unbelievable and therefore, considering the oral evidence and Agreement submitted by Complainant and for legitimate dues Complainant had executed disputed cheques while depositing same with Bank and under which reason these cheques are returned facts are already on records of this Court under documentary evidence viz. Exhibit Nos. 7 & 8, and while reading said cheques it appears that Accuse had taken Loan from First India under an Agreement, which appears from signatures signed as Proprietor and under Exhibit-7, signature of Accuse can be seen in token of corrections and as stated by Complainant there are Rubber Stamps of ICICI Bank on said cheques and these are in the name of Company as payee and amount of cheques in figure and words can be clearly seen and also confirming the return of these cheques documentary evidence of Canara Bank at Exhibit-9 in support of oral evidence, stating the reason of return of cheques which reads as Insufficient Fund at account of Accuse and said return memo bears signatures of Bank Supervisor and Manager and therefore, there is no reason to disbelieve said evidence, as submitted by defence. And therefore, it can be said that documentary evidence produced by Complainant is proved and against these cheques, a Notice is issued within time limit by Complainant Company to Accuse under Exhibit-10 and in reply to said Notice, as stated facts therein, details of Loan Agreement and disputed cheques with Number, Date and amounts can be clearly seen together with details of reason for return of said cheques and also service of proof of said Notice are produced at Exhibit-11, a Postal Acknowledgement, which is signed by Accuse and therefore, the service notice fact is proved by Complainant. And further in view of above discussions, Advocate of Complainant submitted argument that case against Accuse is proved by Complainant beyond doubt and therefore it appears that there is substance in said Argument, and also it appears that defence has raise false defence and it can be said that dues against Accuse are already proved and it cannot be said that statements made by Complainant are unbelievable nor Accuse had not submitted Loan Application and also it cannot be said that Complainant has not proved his case and therefore, this Court do not consider the arguments made by Defence substantial. 
8. That at the end of above discussions, it can be believed that under provisions of Section 138 of Negotiable Instruments Act, as to why Complainant was given disputed cheques by Accuse of this case and disputed cheques are of Accounts of Accuse which were returned under which reason and a Notice within time period was given to Accuse and how cause of action for Complaint has arisen, all these facts are proved by Complainant beyond doubt vide submission of its oral and documentary evidences submitted in case, and therefore, pleas of offence submitted by Complainant under Complaint under Exhibit-2, which is against Accuse and in accordance with the provisions of Section 138 of Negotiable Instruments Act, with respect to offence, Accuse can be declared as guilty beyond doubt by this Court, and therefore while not agreeing with arguments regarding Issue No. 1, I decide this Complaint in “affirmative” favour of Complainant and matter is adjourned for declaring pronouncement of punishment to Accuse. 
Date: 09/09/2009




Sd/- Illegible. 







Metropolitan Magistrate






Negotiable Instrument Act, Court No. V,

Ahmedabad.

Advocate on behalf of Accuse submitted that Accuse is of higher age and is merchant. This is his first Offence. He is only an earning member in family and therefore minimum punishment may be imposed on him. 

Advocate on behalf of Complainant submitted that offence is proved and therefore, maximum punishment may be imposed. 

Considering submissions of both above parties, and looking to case that Accuse is a merchant committed this offence first time, but looking to present offence, it appears that cheque is an instrument which is in daily use of Society and this offence directly affects daily transactions, even though, considering the submissions from Accuse side, Accuse is punished for Eight (8) months Simple Imprisonment and Penalty of Rs. 2,500/- (Rupees Two Thousand Five Hundred Only) shall be levied from Accuse and it would be justified that Complainant is awarded with compensation and while ending entire discussions of Issue No. 2, I pass following final Order. 

O R D E R

Accuse Pokardas M. Jaysinghaniya is ordered under provisions of Section-255(2) of Criminal Procedure Code and Section 138 of Negotiable Instruments Act to be imprisoned for 8 (Eight) months with Simple Imprisonment and is penalized with penalty of Rs. 2,500/- (Rupees Two Thousand Five Hundred Only), if amount penalty is not paid then further 2(two) months Simple Imprisonment is ordered. 
Complainant should be paid Rs. 10,000/- (Rupees Ten Thousand Only) by Accuse as Compensation. 

A copy of this Order may be immediately supplied free of cost by Superintendent of this Court to Accuse according to provisions of Section 363 of Criminal Procedure Code.

Pronounced in Open Court, after writing, reading today 9th September, 2009. 

Date: 09/09/2009




Sd/- Illegible. 







Metropolitan Magistrate






Negotiable Instrument Act, Court No. V,

Ahmedabad.

Compared by: Sd/- Illegible. 

True Copy






Sd/- Illegible. 





Asstt. Superintendent, 

Metropolitan Magistrate,

Negotiable Instrument Act, Court No. V,

Ahmedabad.
