Disclaimer:-The answers given below to the probable questions are for the purpose of guiding public which can not be quoted in any legal proceedings and will have no legal purpose. The users are advised to refer the provisions of the Patents Act 1970 as amended and the Patents Rules 2003 as amended including the latest fee schedules.
 
 1. What is a Patent?
A Patent is a statutory right for an invention granted for a limited period of time to the patentee by the Government, in exchange of full disclosure of his invention for excluding others, from making, using, selling, importing the patented product or process for producing that product for those purposes without his consent.
 2. Does Indian Patent give protection worldwide?
Patent protection is territorial right and therefore it is effective only within the territory of India. However, filing an application in India enables the applicant to file a corresponding application for same invention in convention countries, within or before expiry of twelve months from the filing date in India. Therefore, separate patents should be obtained in each country where the applicant requires protection of his invention in those countries. There is no patent valid worldwide.  

3. Is it possible to file international application under Patent Cooperation Treaty (PCT) in India?
It is possible to file an international application known as PCT application in India in the Patent Offices located at Kolkata, Chennai, Mumbai and Delhi.  All these offices act as Receiving Office (RO) for International application. The addresses of these offices are available on the website of CGPDTM i.e. www.ipindia.nic.in. 
4. What can be patented?
An invention relating either to a product or process that is new, involving inventive step and capable of industrial application can be patented. However, it must not fall into the categories of inventions that are non- patentable under section 3 and 4 of the Act.   
5. Who can apply for a patent? 
A patent application can be filed either by true and first inventor or his assignee, either alone or jointly with any other person. However, legal representative of any deceased person can also make an application for patent.  
6. How can I apply for a patent?
A patent application can be filed with Indian Patent Office either with complete specification or with provisional specification along with fee as prescribed in schedule I.  In case the application is filed with provisional specification, then one has to file complete specification within 12 months from the date of filing of the application.  There is no extension of time to file complete specification after expiry of said period.   
7.  Is there provision for filing patent application electronically by online system?
From 20th July, 2007 the Indian Patent Office has put in place an online filing system for patent application.  More information for filing online application is available on the website of Patent Office i.e. www.ipindia.nic.in. This facility is also available for filing trademarks application.  
8. What are the criteria of patentability?
An invention to become patentable subject matter must meet the following criteria - 
i)  It should be novel. 
ii) It should have inventive step or it must be non-obvious  
iii) It should be capable of Industrial application. 
iv) It should not fall within the provisions of section 3 and 4 of the Patents Act 1970.  
9. Should application for patent be filed before or after, publication of the details of the invention? 
The application for patent should be filed before the publication of the invention and till then it should not be disclosed or published. Disclosure of invention by publication before filing of the patent application may be detrimental to novelty of the invention as it may no longer be considered novel due to such publication.  However, under certain conditions, there is grace period of 12 months for filing application even after publication. 
10. Can any invention be patented after publication or display in the public exhibition?
Generally, a patent application for the invention which has been either published or publicly displayed cannot be filed. However the Patents Act provides a grace period of 12 months for filing of patent application from the date of its publication in a journal or its public display in a exhibition organised by the Government or disclosure before any learned society or published by applicant. The details conditions are provided under Chapter VI of the Act (Section 29-34). 
11. How a Patent Specification is prepared?
A patent specification can be prepared by the applicant himself or his registered and authorized agent. The patent specification generally comprises of the title of the invention indicating its technical field, prior art, draw backs in the prior art, the solution provided by the inventor to obviate the drawbacks of the prior art, a concise but sufficient description of the invention and its usefulness, drawings (if Any) and details of best method of its working. The complete specification must contain at least one claim or statement of claims defining the scope of the invention for which protection is sought for. 
12. What is a provisional specification? 
 Indian Patent Law follows first to file system.  Provisional specification describes the nature of the invention to   have the priority date of filing of the application in which the inventive idea has been disclosed. It must be followed by a complete specification describing the details of the invention along with a statement of claims within 12 months after filing of the provisional application.  If the complete specification is not filed within the prescribed period, the application is treated as deemed to have been abandoned 
13. Is it necessary to file a provisional application?
Generally, an application filed with provisional specification is known as provisional application which is useful in establishing a priority date for your invention.  Moreover, filing of a provisional application is useful as it gives sufficient time to the applicant to assess and evaluate the market potential of his invention before filing complete specification.  However, it is not necessary to file an application with provisional specification and one can file application directly with complete specification. 
14. Does the Patent Office Keep information of the invention Secret?
Yes.  All the patent applications are kept secret upto 18 months from the date of filing or priority date whichever is earlier and thereafter they are published in the Official Journal of the Patent Office which is published every week and also available on the IPO website.  After its publication, public can inspect the documents and also may take the photocopy thereof on payment of the fee as prescribed. 
15. When an application for patent is published?
Every application for patent is published after 18 months from the date of its filing or priority date whichever is earlier. However, following applications are not published.
A)    Application in which secrecy direction is imposed 
B)    Application which has been abandoned u/s 9(1) and 
C)    Application which has been withdrawn 3 months prior to 18 months 
16. Is there any provision in the law for early publication?
Yes, the applicant can make a request for early publication in Form 9 along with the prescribed fee.  After receiving such request the Patent Office publishes such application within a period of one month provided the invention contained thereon does not relate to atomic energy or defence purpose.  
17. Is patent application once filed is examined automatically? 
The patent application is not examined automatically after its filing.  The examination is done only after receipt of the request of examination either from the applicant or from third party. 
18.  When the request for examination can be filed?
The request for examination can be filed within a period of 48 months from the date of priority or date of filing of the application whichever is earlier.  For more details kindly refer to rule 24B of the Patents Rules 2003 as amended upto 2006. 
19.  Is there any provision for early examination?
There is no provision for filing a request for early examination. The applications are examined in the order in which requests for examination are filed. However, an express request for examination before expiry of 31 months can be made in respect of the applications filed under Patent Cooperation Treaty known as National Phase applications by payment of the prescribed fee. 
20. What happens to a patent application once it is examined?
After examination, the Patent office issues an examination report to the applicant which is generally known as First Examination Report (FER). Thereafter the applicant is required to comply with the requirements within a period of twelve months from the date of FER.  In case, the application is found to be in order for grant, the patent is granted, provided there is no pre-grant opposition is filed or pending.  A letter patent is issued to the applicant.  However, in case a pre-grant opposition is pending, the further action is taken after disposition of the pre-grant opposition.   
21.  What happens when applicant is not able to meet the requirement within the prescribed time?
If the applicant is not able to comply with or meet the requirement within 12 months, or does not submit the documents which were sent to him for compliance within the said period, the application is deemed to have been abandoned.   
22.  Is there provision for extension beyond time limit of 12 months?
There is no provision for extension of time beyond the period of 12 months. 
23. Does applicant get an opportunity of being heard before his application is refused? 
If applicant has not complied with the requirements within the prescribed time, and no request for hearing has been made by the applicant, the controller may not provide the opportunity of being heard. However the Controller shall provide an opportunity of being heard to the applicant before refusing his application if a request for such hearing has been made by the applicant at least 10 days in advance before expiry of the statutory period. 
24. What are the various stages involved in the grant of patent? 

After filing the application for the grant of patent, a request for examination is required to be made by the applicant or by third party and thereafter it is taken up for examination by the Patent office. Usually, the First Examination Report is issued and the applicant is given an opportunity to correct the deficiencies in order to meet the objections raised in the said report. The applicant must comply with the requirements within the prescribed time otherwise his application would be treated as deemed to have been abandoned.  When all the requirements are met, the patent is granted and notified in the Patent office Journal. However before the grant of patent and after the publication of application, any person can make a representation for pre-grant opposition. 
 
25. What is time limit for filing the representation for pre-grant opposition?
A representation for pre-grant opposition can be filed within six months from the date of publication of the application u/s 11A or before the grant of patent.  The grounds on which the representation can be filed are provided u/s 25(1) of the Patents Act 1970.   
26. Is there any fee for filing such representation for pre-grant opposition?
There is no fee for filing representation for pre-grant opposition?  This can be filed by any person.   
27. What are the grounds for filing representation for pre-grant opposition?
The grounds for filing post-grant opposition are contained in section 25(1) of the Patents Act 1970. 
28.  Is it possible to file pre-grant opposition even though there is no request for examination filed?
Yes, it is possible to file representation for pre-grant opposition even though there is no request for examination has been filed. However, the representation will be considered only when a request for examination is received within the prescribed period.   
29. What is the time limit for filing post-grant opposition in the patent office?
The time for filing post-grant opposition is 12 months from the date of publication of the grant of patent in the official journal of the patent office.   
30.  Is there any fee for filing post-grant opposition?
The post grant opposition has to be filed in the prescribed form 7 along with prescribed fees of Rs.1500 for natural person and Rs.6000 for person other than natural person.  The post grant opposition has to be filed by the person interested and not by any other person.

31. What are the grounds for filing the post grant opposition?
The grounds for filing post-grant opposition are contained in section 25(2) of the Patents Act 1970. 
32. Is it necessary to go to the Indian Patent Office to transact any business relating to patent application?
No, normally all the communications with the office are done through written correspondence. However, interviews relating to patent application can be had with examiners with prior appointment on any working day during prosecution stage.   

33. Where the information relating to patent application is notified?
 The information relating to the patent application is published in the Patent office Journal issued on every Friday. This is also available in electronic form on the website of the Patent Office

34. What are the contents of the Patent office Journal?
The Patent office Journal contains information relating to patent applications which are published u/s 11A,  post grant publication, restoration of patent, notifications , indexes, list of non-working patents and notices Issued by the Patent Office relating to Patents, etc.. 
35. Can one subscribe a copy of the Patent office Journal? 
The Patent office Journal can be subscribed by making payment of Rs 400/- in cash or by DD/cheque in favour of the Controller of Patents.  This is also available in CD form.  However, the journal can be downloaded from the website free of charge.

36. Where could one find a copy of the Patent office Journal   without purchasing the publication?
The Patent office Journal is freely available on patent office site i.e. www.ipindia.nic.in.This is also available in the technical libraries maintained by the Patent Offices.  The library facilities are available to the public free of charge from Monday to Friday on working days except holidays. 
37. Can one use the words "Patent Pending" or "Patent Applied For"? 
These words are normally used by the patent applicant to their products after filing his application for patent so that the public is made aware that a patent application has been filed in respect of that invention. Use of these words where no application has been made is prohibited under the Patent law.  However, use of such words by the patent applicant does not prohibit the third party to plead as innocent unless the patent number is indicated. 
38. How useful is the marking of a product with "patent pending" or "patent applied for" before the grant?
Marking of a product with the words “patent pending” or “Patent applied for” after filing of the application for patent serve as a notice to the public that an application for patent is pending with the Patent Office but there is no legal significance of these words. The infringement action can be initiated only after the patent is granted.

39. Does patent office help in finding users for patent?
The Patent Office has no role in the commercialization of patent.  However, the information relating to patent is published in the Patent Office journal and also published on the Patent Office website which is accessible to the public worldwide. This certainly helps the applicant to attract potential user or licensee. The patent office also compiles a list of patents which are not commercially worked in India. 
40.  How can one find out that an invention is already patented? 
The person concerned can perform a preliminary search on Patent Office website in the Indian patent data base of granted patent or Patent Office journal published every week or by making search in the documents kept in the Patent Office Search and Reference Room, which contains Indian patents arranged according to international patent classification system as well in serial number. It is open to the general public from Monday to Friday, except Gazetted holidays. The public can also conduct search free of charge on the website of Patent Office. The person concerned can also make a request for such information under section 153 of the Act 
41.  What is the term of patent?
Term of every patent in India is 20 years from the date of filing of patent application, irrespective of whether it is filed with provisional or complete specification.  However, in case of applications filed under PCT the term of 20 years begins from International filing date.  
 
42.  Is there any difference in the amount of fees to be paid by an individual or a legal entity for filing a patent application?
Yes, the application filing fees for an individual person(natural person) is Rs.1, 000/- and for a legal entity other than individual is Rs.4, 000/- upto 10 claims and 30 pages. However, in case, the number of pages exceed beyond 30, then natural person has to pay Rs.100/- each extra page and person other than natural person has to pay Rs.400/- per page.  Similarly if the number of claims exceed beyond 10, then natural person has to pay Rs.200/- for each additional claim and person other than natural person has to pay Rs.800/- for each additional claim.
43. What are obligations of the patentee after the grant of patent?
After the grant of patent, every patentee has to maintain the patent by paying renewal fee every year as prescribed in the schedule I. For first two years, there is no renewal fee.  The renewal fee is payable from 3rd year onwards.  In case the renewal fee is not paid the patent will be ceased.
 
44.  Can the patentee pay renewal fee at a time or has to pay every year?
The patentee has choice to pay the renewal fees every year or he can pay in lump sum as well.

45.  When a patent can be restored after its cessation ?
A request for restoration of patent can be filed within 18 months from the date of cessation of patent along with the prescribed fee. After receipt of the request the matter is notified in the official journal for further processing of the request.  

46. What is meant by patent agent and what are the eligibility criteria of becoming a patent agent?

A Patent agent is a registered person with Indian Patent Office whose name is entered in the patent agent register after being declared qualified the patent agent examination conducted by the patent office and who is entitled—
(a) to practice before the Controller; and
(b) to prepare all documents, transact all business and discharge such other functions as may be prescribed in connection with any proceeding before the Controller under this Act.
 
Eligibility conditions for registration as patent agents are below.-
A person shall be qualified to have his name entered in the register of patent agents if he fulfills the following conditions, namely—
(a) he is a citizen of India;
(b) he has completed the age of 21 years;
(c) he has obtained a degree in science, engineering or technology from any university established under law for the time being in force in the territory of India or possesses such other equivalent qualifications as the Central Government may specify in this behalf,
and, in addition,—
(i) has passed the qualifying examination prescribed for the purpose; or
(ii) has, for a total period of not less than ten years, functioned either as an examiner or discharged the functions of the Controller under section 73 or both, but ceased to hold any such capacity. 
47. Is it necessary to engage a registered patent agent for filing an application for patent?
No, it is not necessary under the patent law to engage a registered patent agent for filing an application for patent. The applicant is free to file an application by himself or through the patent agent.  However, an applicant who is not a resident of India is required to file either through the registered  patent agent or must give an address for service in India 
48. Does the Patent Office help to select a patent attorney or agent to make patent search or to prepare and prosecute patent application? 
No, Patent Office does not make any recommendations regarding selection of a patent agent.  However, the applicant is free to appoint any patent agent from a list of patent agents maintained by the office.  This list can also be viewed at Patent Office website. 
49.  Does the patent office ascertain fees charged by the patent agents for their services?
No. This is a matter between the applicant and the patent agent.  The Patent Office has no role in  ascertaining or assisting the fee charged by a patent agent.  
50.  Is it mandatory to obtain prior permission from the Patent Office to file application for patent outside India or abroad!
Generally speaking, it is not necessary to obtain prior permission from the Patent Office to file patent application abroad under following circumstances. 
(a)   Applicant is not Indian resident and invention is originated abroad about. 
(b)  If the applicant is Indian resident, a patent application has been filed in India and six weeks period is over from that date.
(c)   The invention does not belong to Atomic Energy or defence purpose.
In other circumstances, the prior permission is required.  For further details kindly refer to section 39 of the Patents Act, 1970. 
51. Under what circumstances, it is necessary to obtain a prior permission from the Patent Office?
The person is required to take prior permission from the Patent Office under following circumstances.
(a)   The applicant is Indian resident and invention is originated in India,
(b)  Applicant does not wish to file patent application in India prior to filing abroad.
(c)   If the applicant is Indian resident, a patent application has been filed in India and six weeks period is not yet over from that date
(d)  The invention relates to atomic energy or defence purpose.  
52.  Is it essential to deposit biological material in the international depository authority!
If the invention uses a biological material which is new, it is essential to deposit the same in the International Depository Authority (IDA) prior to the filing of the application in India in order to supplement the description.  The description in the specification should contain the name and address of the International Depository Authority and, date and number of deposition of Biological material. If such biological material is already known, in such case it is not essential to deposit the same. For more details log on to www.ipindia.nic.in  
53.  Is there any International Depository Authority in India! 
Yes, there is an International Depository Authority in India located at Chandigarh which is known as Institute of Microbial Technology (IMTECH). The more details about this depository authority can be had on its website http://imtech.res.in/ 

Patents India: Patent Law & Application

A Patent is a legal monopoly, which is granted for a limited time by a country to the owner of an invention. Merely to have a patent does not give the owner the rights to use or exploit the patented invention. That right may still be affected by other laws such as health and safety regulation, or the food and drugs regulation or even by other patents. The patent, in the eyes of the law, is a property right and it can be given away, inherited, sold, licensed and can even be abandoned. As it is conferred by the government, the government, in certain cases even after grant or even if it has been, in the meantime, sold or licensed, can revoke it.

· A Patent gives an inventor the right for a limited period to stop others from making, using, selling or importing an invention without the permission of the inventor. That is why patent is called a "negative right" 

· Patents are generally concerned with functional and technical aspects of products and processes and must fulfill specific conditions to be granted. 

· Most patents are for incremental improvements in known technology - evolution rather than revolution. The technology does not have to be complex. 

· Patent rights are territorial; an Indian patent does not give rights outside of India. 

· Patent rights last for up to 20 years in India and in most countries outside India. 

· Depending on where you wish your patent to be in effect, you must apply to the appropriate body. In India, this is The Indian Patent Office. There are various Patent Offices around the world. Alternatively, a Patent Agent can apply on your behalf. 

1. Legal Basis

· The Patents Act 1970, as amended by The Patents (Amendment) Act 2005. 

· The Patents Rules, 2003, as amended by The (Amendment) Rules 2006. 

 
To view the Flowchart of Procedure for Filling Patent Application Click here 

2. Filing Application

Any person, even if he or she is a minor, may apply for a patent either alone or jointly with any other person. Such persons include the inventor, or his assignee or legal representative in the case of an ordinary application or, in the case of a priority application, the applicant in the convention country or his assignee or his legal representative. A corporate body cannot be named as an inventor. Foreigners and nationals not living in India need an address for service in India for this purpose. They may appoint a registered agent or representative whose address for service can be the address for service in India.

· Place of filing:

An application for patent must be filed at the Patent Office branch within whose territorial jurisdiction the applicant resides or has his principal place of business or domicile. A foreign applicant must file in the Patent Office branch having jurisdiction over the place where his address for service is located.

· Priority:

Priority can be claimed from the earliest corresponding application in a convention country, provided that the Indian application is filed within twelve months of the priority date. Multiple and partial priorities are allowed.

· Specification:

A priority application must be filed with a complete specification in the first instance but a non-priority application may be filed with either a provisional specification or a complete specification. Where a provisional specification is filed in the first instance, a complete specification must be filed within twelve months. Where two or more provisional specifications have been filed, the specifications may be cognated and all the subject matter may be incorporated into a single complete specification to be lodged within twelve months of the date of the earliest filed provisional specification.

· Naming of inventor(s):

As regards non-priority applications, the inventor(s) must be named in the application form. As regards priority applications, a declaration as to inventorship must be filed with the application or within a maximum period of six months.

· Information of corresponding applications in other countries:

It is necessary at the time of filing a patent application in India, to inform the Controller of the details of all corresponding applications in other countries and to undertake to keep the Controller so informed up to the grant of the Indian application. Failure to do so could result in the refusal of the application in case it is opposed, or even revocation of a patent in proceedings before the High Court.

3. Patent Examination 

· Examination of application:

Both formal and substantive examinations are made by the Indian Patent Office. Examination is by request.

· Procedure:

An applicant is required to meet all the objections and requirements of the Patent Office within a period of twelve months from the date of the first examination report (FER) issued by the Controller. No extension of time is permitted. If a patent application is not put in order in twelve months from the date of the FER it lapses. 

· Amendment of application:

An applicant may, of his own accord, apply to the Controller for amendment of his application or any document filed in respect thereof but such amendments must be filed by way of correction, explanation, or disclaimer. An applicant may also amend his application or specification at the instance of the examiner and file a separate divisional application(s) for the other invention(s) which will be accorded the date of filing of the complete specification of the original application or such later date as the Controller may fix. The divisional application must be filed prior to the grant of the parent application. 

4. Patent Publication 

Publication takes place 18 months from the date of the application. Urgent publication is possible on request on payment of fees. On and from the date of publication of application for patent and until the date of grant of a patent in respect of such application, the applicant will have the like privileges and rights as if a patent for the invention had been granted on the date of publication of the application. 11A[7]

· Pre-Grant opposition of patent application :

After publication but before the date of grant by way of representation, anyone may file opposition to the grant of a patent.

· Publication of subject matter:

The grant of an application is published in the official journal and is notified therein for post Grant opposition. A patent can be revoked within one year after grant by postgrant opposition proceedings before the Controller of Patents .

· Revocation of a patent:

It is possible on the grounds of prior publication anywhere in the world, public use or knowledge in India, lack of novelty with regard to the subject matter, obviousness, lack of inventiveness, ambiguity, insufficiency of description of the invention, fraud, false suggestion or representation that the person named as the inventor is not the true inventor, lack of utility, non-patentability of subject matter (e.g. food, drug or medicine per se, atomic energy, mere admixture, mere arrangement of known devices, process of testing, method of agriculture or horticulture, process of medicinal treatment), failure to furnish or falsity in material particulars of information regarding corresponding applications in other countries supplied to the Controller or that the invention is contrary to law or morality.

· Annuities:

Except in the case of a patent of addition, for which no annuities are payable, annual renewal fees must be paid during the life of an Indian patent, the first of such fees falling due at the end of the second year of the life of a patents granted. Renewal fees falling due during the pendency of the application are payable within a non-extendible period of three months from the date the patent is taken on record in the Register of Patents. Two or more year's renewal fees may be paid in advance if the patentee so desires. A maximum extension of six months may be obtained on payment of the prescribed penalty fees. If the renewal fee in question is not paid within the extended period available, the patent will lapse.

· Restoration:

A lapsed patent may be restored if an application for restoration is made within one year of the date of lapsing of the patent, provided it can be shown that the lapsing of the patent was unintentional and that there was no undue delay in making the application for restoration.

· Working of patents:

Every patentee and every licensee is required to furnish within three months from the end of the calendar year in which the patent is granted, a statement as to the extent to which the invention has been worked in India on a commercial scale in the preceding year. Non filing of this statement is a criminal offence.

· Compulsory licenses:

After three years from the date of sealing of a patent, an interested party may apply to the Controller for the grant of a compulsory license alleging that the reasonable requirements of the public with respect to the invention have not been satisfied or that the invention is not available at reasonable price. If the Controller is satisfied that a prima facie case for an applicant for compulsory license has been made out, he shall serve notice on the patentees who, if they so desire, may oppose the application for compulsory license.

· Marking:

It is not compulsory but advisable as otherwise damages may be difficult to recover in cases of infringement. The invention may be marked with the word “Patented” or “Patent” accompanied by the number and year of the patent.

· Infringement:

An infringement suit may be instituted by a patentee or his exclusive licensee. Every ground for revocation is available as a defense and revocation can be counter claimed in infringement proceedings. The Court may grant relief in respect of a valid claim or claims even though one or more other claims in the suit may be held to be invalid. Relief may include damages and costs as awarded by the court. A suit for injunction may be instituted and damages recovered in cases where there have been groundless threats. Any person may institute a suit for declaration as to non-infringement of a patent. Onus of proof of non-infringement lies with the defendant. 

5. Patents and Computer Software

It is possible to patent programs for computers which, when run on a computer produce a "technical effect or includes hardware" . However, if a program does not produce a technical effect when run on a computer it is unlikely to be patentable. A technical effect is generally an improvement in technology and needs to be in an area of technology, which is patentable. For instance, an improved program for translating between Japanese and English is not patentable because linguistics is a mental process, not a technical field. On the other hand, a program, which speeds up image enhancement, may be patentable because it produces a technical improvement in a technical area. 

Some countries, such as the USA, which may be a large potential market for your software, have a more liberal approach to software patenting and often grant patents for software, which would be excluded in India and other countries. 

Deciding whether or not a particular computer program is patentable is a complex issue and advice from a Patent Agent may help to determine which is the most effective form of protection available.

	Q1:
	Why should one patent his invention?

	A1:
	To enjoy exclusive rights over the invention. If the inventor does not obtain patent rights for his invention and introduces his product/process based on his invention in the market, any body can copy his invention and exploit it commercially. To debar others from using, selling, offering for sale or manufacturing the inventor must obtain a patent. The inventor can use it himself/herself, sell or licence it to profit commercially. 

	 
	




	Q2:
	What are the criteria adopted for grant of a patent to an invention?

	A2:
	An invention must meet the following three criteria to be eligible for grant of patent:

i) Novelty

ii) Inventiveness (Non-obviousness)

iii) Usefulness

Novelty : An invention will be considered novel,

i) if it does not form the state of the art or has not been described orally,

ii) if it has not been published or not used before the date of filing the patent application 

Inventiveness (Non-obviousness): A patent application involves an inventive step, if the proposed invention is not obvious to a person skilled in the art i.e., skilled in the subject matter of the patent application. The complexity or the simplicity of an inventive step does not have any bearing on the grant of a patent. 

Usefulness : An invention must possess utility for the grant of patent. No valid patent can be granted for an invention devoid of utility. 

	 
	




	Q3:
	What is patentable?

	A3:
	Invention means any new and useful:

a) Process, method or manner of manufacture

b) Machines, apparatus or a product

c) Substances produced by manufacture and includes any new and useful improvements of any of them and an alleged invention.

Inventions claiming substances intended for use, or capable of being used, as food or as medicine or drug or relating to substances prepared or produced by chemical processes (including alloys, optical glass, semi conductors and inter-metallic compounds) are now patentable under the patent ordinance 2004. 

	 
	




	Q4:
	What is not patentable?

	A4:
	i) An invention which is frivolous or which claims anything obviously contrary to well established natural laws e.g. different types of perpetual motion machines.

ii) An invention, the primary or intended use of which would be contrary to law or morality or injurious to public health e.g. a process for the preparation of a beverage which involves use of a carcinogenic substance, although the beverage may have higher nourishment value.

iii) The mere discovery of scientific principle or formulation of an abstract theory. e.g. Raman effect

iv) The mere discovery of any new property or mere new use of known substance or the use of such known process, machine or apparatus; unless such known use results in a new product or employs at least one new reactant.

v) A substance obtained by a mere admixture resulting only in the aggregation of the properties of the components thereof or a process for producing such substance.

vi) The mere arrangement or rearrangement or duplication of features of known devices each functioning independently of one another in a known way.

vii) A method of agriculture or horticulture.

viii) Any process for medical, surgical, curative, prophylactic or other treatment of human beings or any process of similar treatment of animals or plants.

ix) Inventions relating to atomic energy. 

	 
	




	Q5:
	When should an application for a patent be filed?

	A5:
	Filing of an application for a patent should be completed at the earliest possible date and should not be delayed until the invention is fully developed for commercial working. A provisional application can be filed with a brief synopsis disclosing the essence or the nature of the invention. 

	 
	




	Q6:
	Can a published or disclosed invention be patented?

	A6:
	No. Publication or disclosure of the invention anywhere by the inventor before filing of a patent application would disqualify the invention to be patentable. Hence inventors should not disclose their inventions before filling of the patent application. When disclosing, the number and the date of the patent application should be given by way of information to public. 

	 
	




	Q7:
	What is considered as the date of patent?

	A7:
	The date of patent is the priority date, which is the date on which first application (provisional / Complete / PCT) filed disclosing the invention . However, the date of publication is also important because it is from this date that the legal protection of an invention disclosed in the patent takes effect. The term of the patent is counted from this date of application. 

	 
	




	Q8:
	What is the term of a patent?

	A8:
	In India,

It is 20 years from date of application. 

	 
	




	Q9:
	How does a patent expire?

	A9:
	A patent can expire in the following ways:

1. The patent has lived its full term i.e. the term specified by the patent act of the country.

2. The patentee fails to pay the renewal fee. A patent once granted by the Government has to be maintained by paying annual renewal fee.

3. The validity of the patent has been successfully challenged by an opponent by filing an opposition. 

4. The patent is revoked. 

	 
	




	Q10:
	Upto what extent the inventor has to disclose his/her invention to get a patent?

	A10:
	An inventor has to disclose his/her invention in such a manner that any person, other than the inventor, skilled in the art should be able to work the invention. 

	 
	




	Q11:
	Is there an International/Global patent?

	A11:
	No. There is no International or Global Patent. An inventor has to file an application in each country, where he/she seeks protetion for his/her invention. There are regional and/or International treaties to facilitate the procedure like Patent co-operation Treaty (PCT) or European Patent Convention (EPC). 

	 
	




	Q12:
	How does a patent document help in R&D?

	A12:
	Study of a Patent document may stop reinventing the wheel. A scientist, who has not consulted the patent literature, may start working on a problem for which the solution might have already been found by someone else and it is available in the patent literature. 

	 
	




	Q13:
	What is the nature of information needed while consulting a patent attorney?

	A13:
	1)An explanation of the history of the invention, where you got the idea from, how you developed it, any early failures and possibly prototypes, with all your laboratory note books, etc., if possible. This will help the patent agent to explain the inventive step which is necessary for obtaining the patent. It also increases his or her understanding of the invention so as to maximize the skill with which he or she can draft claims and specifications for it.

2) What you think is the most inventive element or most useful aspect, together with what other similar prior inventions you know of or have developed the idea from or improved upon. If you have developed an improved version of your competitor's products, admit it; be totally honest. It is vital to be such so that the patent agent can describe your invention properly while drafting the application and avoid excessive claims which might be struck down.

3) Drawings if any, which may illustrate the invention should be attached. 

	 
	




	Q14:
	Who is responsible to ensure that the patent has not been infringed?

	A14:
	It is the sole duty/responsiblity of the patentee to see that his/her patent is not being infringed upon by someone else. It is the patentee's duty to file a suit of infringement against the infringer. 

	 
	




	Q15:
	Does a Patentee get money once a patent has been granted to him/her?

	A15:
	No. A patentee does not get any kind of money over the grant of the patent. However, when a patentee sells his/her patented invention to a third party, he/she gets money. The patentee has all the rights to sell his/her invention exclusively and/or non-exclusively to any person/party or he/she may choose to license his/her invention for a royalty. The granting authority will not give any money to the patentee. Rather the inventor has to spend money for annual maintenance of the patent. 

	 
	




	Q16:
	How can you patent a trademark?

	A16:
	You cannot get a patent for a trademark. A patent can be obtained only for a scientific invention which can be a product or a process and which is novel, is non-obvious to a person skilled in the field of scientific domain of the invention and has an industrial application. (For queries related to protection of trademarks, refer the Trade Marks FAQs) 


