PREVENTIVE DETENTION -(The rights of the accused under the Indian Constitution)

Art 22: 

No person shall be detained in custody without being informed, as soon as may be, of the grounds for such arrest nor shall he be denied the right to consult and to be defended by, legal practitioner of his choice.

Every person who is arrested and detained in custody shall be produced before the nearest magistrate within a period of twenty four hours of such arrest excluding the time necessary for such journey from the place of arrest to the court of magistrate and no person shall be detained in custody beyond the said period without the authority of the magistrate. 

Nothing in clauses (1) and (2) shall apply-

to any person for the time being an enemy alien

to any person who is arrested or detained under any law providing for preventive detention.

(4) No law providing for preventive detention shall authorize the detention of any person for a period longer than three months unless-

an advisory Board consisting of persons who are qualified to be appointed as, Judges of High Court has reported before the expiration of the said period that there is, in its opinion sufficient cause for such detention:

Provided that nothing in this clause shall authorize such detention beyond the period specified by any law made by Parliament
(5)When any person is detained in pursuance of an order made under any law providing for preventive detention, the authority making the order shall, as soon as may be, communicate to such person the grounds on which the order has been made and shall afford him the earliest opportunity of making a representation against the order. 

(6) Nothing in clause (5) shall require the authority making such order to disclose the facts which such authority considers to be against the public interest to disclose.

'Preventive detention' means the detention of a person without trial in such circumstances that the evidence before the authority is not sufficient to make out a legal charge or to secure the conviction of the detenue by legal proof, but still may be sufficient to justify his detention. The object of preventive detention is to prevent a person from doing something. No offence is proved, nor any charge formulated: and the justification is suspicion or reasonable probability and not criminal conviction which only can be warranted by legal evidence.

The object of the framers of the Constitution to give Constitutional status to preventive detention was that though they recognized the need for such laws, they wanted to provide safeguards to prevent abuse of power. The procedural requirements are mandatory and any violation would render the detention invalid. 

S.Krishan v. State of Madras AIR 1951 SC 301

Validity of Preventive Detention(Amendment) Act (1951) considered. The common questions which arose in this cases were whether certain provisions of the Preventive Detention Act ,1950 purporting to amend the Preventive Detention Act ,1950 ,so as to authorize detention of the petitioners to be continued beyond the expiry of one year are ultra vires and inoperative.

Two conditions have to be fulfilled in order that a person can be detained for a longer period than three months: (i) his case must be referred to an Advisory Board constituted in the manner specified, (ii) that the Board must make a report before expiration of three months that there is sufficient cause for such detention.

The amendment was challenged as being unconstitutional and contravening Art. 22(4)(a) of the constitution.

The Supreme Court after considering the matter elaborately held that it is open for the Parliament to change the procedure by enacting a law and that procedure becomes the a Procedure established by law@within the meaning of Article 21(which provides that No person should be deprived of his life or liberty except according to the procedure established by law) of the constitution. Further, the provisions of the amendment substantially satisfy the requirements of Article 22(4)(a) and are therefore valid. 

The State of Bombay v Atma Ram Sridhar Vaidya AIR 1951 SC 157

The question that arose was whether satisfaction of Government under Article 22 (5) of the Constitution of India can be challenged. 

The Court held that the satisfaction of the government alone is necessary, which must be based on some grounds. If the grounds on which it is stated that the government is satisfied are such >as a rational human being can consider connected in some manner with the objects sought to be achieved=, the question of satisfaction cannot be challenged in a court of law except on the ground of mala fides 

The first part of Article 22 (5) postulates two rights .The first part of Article 22 (5) gives right to the detained person to be furnished with the grounds on which the order has been made and that has to be done as soon as possible. The second right given to such a person is of being afforded "the earliest opportunity of making a representation against the order". If these two requirements are complied with, the detention is valid.

The State of West Bengal v. Ashok Dey AIR 1972 SC 1660

The Constitutional validity of the West Bengal Preventive Detention Act was challenged as being the fundamental rights of the citizen under Art 19 of the Constitution. The Supreme Court held that Art 22 merely invests the Parliament with an overriding power enabling it to make a law, providing for preventive detention prescribing the circumstances under which a person may be detained for a period longer than three months without obtaining the opinion of the Advisory Board and also prescribing the maximum period for which the person may be detained. The restrictions imposed by the Act on the fundamental rights of the citizen to move freely throughout the territory of India, under Art 19, are in the interests of the general public and are covered by the exceptions to the Art 19. 

Rajendra Kumar v State of Gujarat AIR 1988 SC 1255

The petitioner was engaged in bulk importation of Indian made Foreign liquor from across the border. He was detained under the Prevention of Smuggling Activities Act and the Conservation of Foreign Exchange Act. He was arrested on Feb 2nd, 1987 and the details of the case were placed before the authority only in May and the authority passed the order on 28th May. The petitioner challenged the order on the ground that there was delay in making the same and so he was denied of the Constitutional rights. The Supreme Court held that there has to be a distinction drawn between the arrests under the above Acts and the rest of the arrests. The investigation in these matters may take a very long time due to the peculiarities of the activities. Therefore, it cannot be said that detention was invalid. Even in the absence of explanation for delay it cannot be said that thesubjective satisfaction arrived at by the detaining authority was not genuine or that the grounds were stale or illusory. Also held that there was no delay. 

Grounds are conclusions of of facts and not a compleate detailed recital of all the facts.These grounds on which the order of detention is made must be supplied.

The second right of being afffordred the "earliest opportunity of making a representation against the order " is not confined to only a physical oppurtunity of supplying paper and pen only.In ordeer that a representation can be made the person detained must first have knowledge of 

The detention order shall be invalid if the grounds are too vague to enable the detenues to make a representation. A vague ground is one which is not sufficient to enable the detenue to make an effective representation, while an irrelevant ground is one which has no connection at all with the satisfaction of the authority.

