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EXAMINATION




CIVIL LAW PAPER – I

Time: 3 Hours




Maximum Marks: 200
Note:
Attempt any five questions, selecting at least two questions each from Part ‘A’ and ‘B’ and one question from Part ‘C’.

All questions carry equal marks.  Support your answers with relevant provisions and case law.





PART ‘A’
Q.1
(a) Define Res-judicata and Sub-judice?

(b) ‘X’ filed suit for possession of certain land alleged to have fallen to his share on partition of joint family property with ‘Y’.  Defendant raised plea that family property has not been divided.  The suit was dismissed giving finding that partition has not been effected.  Later ‘X’ sued ‘Y’ for partition of joint family property.  Plea of res-judicata was raised.  Decide?
(c) ‘H’ husband filed suit against wife ‘W’ restraining her from interfering with possession of house.  Plea of ownership to suit house substantially involved but not raised by ‘H’ husband.  Suit was dismissed in view of settlement which had already arrived before Village Panchayat where ‘H’ had relinquished his right in suit house in favour of ‘W’ wife and her children.  Finding was not challenged and attained finality.  ‘H’ then sold house to ‘T’ who filed suit for declaration of title and possession against ‘W’.  Is suit by ‘T’ barred by principle of res-judiciata?  Decide.
(d) ‘M’ brought a suit against ‘Y’ to recover possession of ‘Math’ property claiming himself to be heir of deceased Mahant.  Suit was dismissed as ‘M’ failed to prove his heirship.  Later ‘M’ brought another suit for possession against ‘Y’ claiming himself to be Manager of Math property on behalf of ‘Math’.  Plea of res-judicata is raised.  Decide.

Q 2
(a) What is set off?  Distinguish between set off and counter claim?


(b) Define ‘Judgment’, ‘Decree’ and ‘Order’?

(c) ‘A’ filed a suit against ‘B’.  ‘B’ raised plea of limitation and suit being barred by principle of res-judicata, Court framed an issue and decided against defendant.  Is said decision a decree or order?  Discuss.

(d) ‘A’ filed a suit against her husband ‘B’ to recover property worth Rs. 10,000/-.  Suit was decreed.  By inadvertence ‘A’ omitted to included another property worth Rs. 1000/- and filed another suit to recover the same.  Is suit maintainable?  Decide.

Q.3
(a) State provisions which govern the determination of place of suing?

(b) Suit for specific performance of agreement to sell relating to immovable property situated at Gurgaon filed at Delhi.  Defendants had their head office at Delhi.  Agreement was also executed at Delhi.  Payment was to be made at Delhi.  Agreement to sell contained a clause vesting jurisdiction upon Delhi High Court.  Decide if Court at Delhi has jurisdiction?

(c) Discuss principles governing grant of ad-interim injunction.  Whether a temporary mandatory injunction can be granted in the form of mandatory injunction?
(d) Discuss provisions relating to suit by or against Government and requirement of issuance of notice under Section 80 CPC.  What are consequences of non-issuance of notice?

Q.4
(a) What is provision relating to settlement of dispute in connection with execution, satisfaction and discharge of a decree before Executing Court?  Is separate suit for settlement of such dispute maintainable?

(b) ‘A’ sues ‘B’ for recovery of Rs. 5,000/- with interest.  Suit is decreed, however, judgment is silent about interest claimed.  The decree is drawn accordingly.  ‘A’ files application under Sections 151 and 152 CPC for correction of decree for adding interest.  Decide.


(c) What is interpleader suit?  Who can file it and when?

(d) Describe mode of execution of decree for restitution of conjugal rights and delivery of possession of immovable property.







PART ‘B’

Q.5
(a) As an agent of the firm, a partner has certain implied authorities.  Are there any restrictions on the said implied authorities?  Discuss.


(b) A partnership opened a bank account.  Account was to be operated by ‘A’ and another partner jointly.  No authority was given to ‘A’ to act as agent of the firm.  ‘A’ executed an acknowledgement in favour of bank.  Is firm bound by acknowledgement of ‘A’?

(c) ‘A’ and ‘B’ are two partners of firm ‘X’.  A died.  After death of ‘A’, ‘B’ acknowledged debt of firm.  Are legal representatives of ‘A’ bound by acknowledgment executed by ‘B’?  Discuss.


(d) Can a minor be partner in a firm?  If so, discuss his position before attaining majority and after attaining majority?

Q.6
(a) The liability of surety is co-extensive with that of principal debtor.  Explain?

(b) ‘X’, who is owner of a property, enters into an agreement to sell property with ‘Y’ and upon receipt of consideration, executes an agreement to sell and power of attorney in favour of ‘Y’ authorising him to sell, mortgage or part with property.  There was no clause that it would not be revoked.  Subsequently ‘X’ revokes power of attorney executed in favour of ‘Y’.  Could he do so?  Discuss.


(c) Agreement without consideration void.  Is there any exception to it?  Discuss.


(d) ‘A’ is tenant under ‘B’ on agricultural land.  ‘B’ was in arrears of land revenue payable to Govt.  The land put to sale by Govt.  Consequent upon sale taking place lease in favour of ‘A’ was liable to be annulled under Revenue Laws.  In order to avoid land being put to sale, ‘A’ pays land revenue arrears to Govt.  Can ‘A’ recover the amount from ‘B’?  Discuss.
Q.7
(a) What are the essentials of a valid contract?


(b) ‘A’ firm dealing with readymade garments advertised about clearance sale of their stock.  ‘Z’ a customer visits shop, picks up a trouser from the lot with price tag of Rs. 500/-, takes it to Salesman and asks him to pack it and prepare bill.  Salesman discovers that trouser in question should have been in lot of articles with price tag of Rs. 700/- and refuses to sell trouser telling that it was wrongly put in lot of articles with price tag of Rs. 500/-.  Can ‘Z’ customer compel ‘A’ firm to sell the trouser at Rs. 500/-?  Discuss.  Whether a contract had been concluded?


(c) Section 27 of the Indian Contract Act declares any agreement restraining any one from exercising a lawful profession, trade or business of any kind void.  Is there any exception to it?

(d) ‘A’ during his minority raises a loan of Rs. 50,000/- from ‘B’ and executes a promissory note in favour of ‘B’.  Upon attaining majority, ‘A’ writes another promissory note in favour of ‘B’ in place of old promissory note.  A fails to pay the debt.  ‘B’ sues ‘A’ for recovery of amount on the basis of new promissory note.  Decide if ‘B’ can succeed?

Q.8
(a) What are exceptions of general Rule of Caveat Emptor?

(b) Who is unpaid seller?  What are his rights?


(c) Explain rule pertaining to passing of property in goods?


(d) ‘Risk prima facie passes with property’, explain.  Is there any exception to this principle?







PART- C

Q.9
(a) No Court shall direct specific performance of a part of contract.  Is there any exception to it?  Discuss.


(b) A, B, C, D are owners of a property.  D is minor.  An agreement to sell the said property is executed in favour of X.  A, B and C sign the agreement on their behalf.  Father of D signs on behalf of D being natural guardian.  A condition was laid that sale deed would be executed within three months and within those three months, permission to sell minor’s share would be obtained.  Despite notice, A, B, and C do not come forward to execute sale deed.  Permission to sell minor’s share was also not applied for.  X files suit for specific performance of contract.  During pendency of suit, permission to sell minor’s share is declined.  Suit is resisted by A, B and C, raising plea that it was a contingent contract and thus not enforceable.  Can specific performance be ordered against shares of A, B and C?  Discuss.


(c) A developer allotter and handed over possession of a flat to ‘B’.  ‘B’ as purchaser agreed to construct partition walls, doors and windows inside.  Keys of flat were with ‘B’.  There was no agreement that ‘B’ would return possession to ‘A’ on completion of work.  However, developer ‘A’ had not executed deed of conveyance in favour of ‘B’ purchaser.  ‘A’ developer, filed suit for permanent injunction restraining ‘B’ from interfering in his possession.  The said suit was dismissed.  Later, ‘A’ broke open locks and obtained forcible and wrongful possession.  Can ‘B’ seek possession of flat by resorting to Section 6 of the Specific Relief Act?  Can ‘B’ also claim damages for wrongful dispossession?  Discuss.
Q.10
(a) Define burden of proof?

(b) ‘A’ agreed to sell his house to ‘B’ for a certain amount.  Pursuant to said agreement, a sale deed was executed buy ‘A’ in favour of ‘B’ ‘A’ filed a suit for declaration with allegations that sale deed was a forged and fabricated and a void document.  ‘B’ filed written statement denying and disputing the allegations.  Trial Court framed issue as under:-


“Whether the alleged sale deed is a valid and genuine document?”


The onus was placed upon the defendant.  Discuss whether onus was rightly place with reference to provision of law and case law?


(c) When and how a party can impeach the credit of his (i) own witness, and (ii) witness produced by opposite party?


(d) Define estoppels?

