PAGE  
28

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

D.B. CIVIL MISC. APPEAL NO.________________/2007.

Murlidhar Agarwal son of Shri Ganpat Lal Ji Agarwal, aged about 33 years, resident of Bhagirath  Bhawan, Brahmpuri, Ajmer (Rajasthan).

…Applicant-Appellant.

V e r s u s.

1-
Smt. Preeti wife of Shri Murlidhar Agarwal, daughter of Shri Babu Lal Goyal, C/O Babu Lal Jagdish Chand Goyal, In front of Bohra Gali, Tatore Marg, Nimuch (MP).

2-
Shri Babu Lal Goyal son of Shri Shambhu Lal Ji Goyal, C/O Babu Lal Jagdish Chand Goyal, in front of Bohra Gali, Tagore Marg, Nimuch (MP).

…Non-Applicants-Respondents.

D.B. CIVIL MISC. APPEAL UNDER SECTION 19 

 OF THE FAMILY COURT ACT AGAINST THE JUDGMENT

AND DECREE DATED 13/06/2007 PASSED BY SHRI

 AJAY KUMAR SHARDA (RHJS), JUDGE, FAMILY

COURT, AJMER IN MATRIMONIAL CASE NO. 

205/2003, TITLED AS MURLIDHAR AGARWAL

VERSUS SMT. PREETI AND ANOTHER BY WHICH 

PETITION FILED BY THE APPELLANT UNDER

SECTION 12(1) OF THE HINDU MARRIAGE ACT

HAS BEEN REJECTED.

Valuation= Rs.________/-

             Court fee affixed = Rs.   20/-

To,

Hon'ble the Acting Chief Justice Shri Rajesh Balia and His other companion Judges of the High Court of Judicature for Rajasthan at Jaipur Bench, Jaipur.

MAY IT PLEASE YOUR LORDSHIPS:

Brief facts giving rise to this appeal are:-

1-
That the appellant filed a petition under Section 12 of the Hindu Marriage Act 1955 before the learned Family Court, Ajmer for declaring that the marriage between the appellant and respondent No.1 is void and nullity. 

It was alleged that the appellant married with respondent No.1 on 22/01/2003 at Ajmer according to Hindu rites and customs. Both the parties are Hindus. 

It was further stated that the behaviour and attitude of the respondent No.1 is abnormal from the very beginning. She used to behave in fearful manner and many times she tried to commit suicide by jumping from the window of the first floor to ground floor. She also used to move his neck giving a violent jerk by spreading his hairs on the head. She is not in a position to discharge her marital relations. The behaviour of the respondent No.1 is very dangerous and injurious to the health. 

It was further alleged that the respondent No.1 had been suffering from the disease of ‘Schizophrenia’ even before her marriage. She used to get treatment from Dr. Shiv Gautam. Sometimes, she used to write something on the paper silently. She avoided to discharge her marital relations. The appellant did not indulge in sexual intercourse with the respondent NO.1 from 22/01/2003 to 13/05/2003.

It was further stated that the fact of the respondent No.1 being suffering from acute disease of ‘Schizophrenia’ was not made known either to the appellant or his parents and in case this fact would have been disclosed to the appellant, he would not have married with respondent No.1 in any case.

It was further stated that when the fact of misbehaviour and abnormal attitude of respondent No1 was pointed out to the respondent No.2, the father of the respondent No.1, then he admitted that the treatment had been going on. From this fact the appellant was astonished that in spite of this fact being in the knowledge of the respondent No.2 that respondent No.1 was being treated for last 10 years of the said acute disease of ‘Schizophrenia’, he willfully and knowingly concealed this material fact of disease from the appellant and the parents of the appellant and in this manner a fraud had been played by the respondents with the appellant. Therefore, the appellant is entitled to get declaration that the marriage is a nullity. 

It was further stated that complaint regarding acute disease of ‘Schizophrenia’ was made to the respondent No.2 and other relatives, then a ‘Kabuliatnama’ was written on 07/05/2003. This ‘Kabuliatnama’ was executed by the respondents and mother of respondent No.1. In this ‘Kabuliatnama’, it has been admitted that the fact of acute disease of ‘Schizophrenia’ was not disclosed to the appellant or the parents of the appellant before marriage and the respondent No.1 was being treated since long before her marriage by Dr. Shiv Gautam.

It was further stated that the respondent No.1 was also taken in the temple of ‘Mahendipur Balaji’ and on 09/05/2003 she was shown to Dr. MM Mathur. During the period from 7th May, 2003 to 13th May, 2003 the attitude and behaviour of respondent No.1 was abnormal and she behaved in an abnormal manner. The marriage was an outcome of fraud as the respondent No.1 was suffering from the acute disease of ‘Schizophrenia’ for last 10 years before her marriage and was being treated by Dr. Shiv Gautam.

2-
That the respondents No. 1 and 2 filed their separate written statements in which they denied the averments made by the appellant. It has been said in the written statement that the appellant and parents of the appellant demanded dowry of Rs. Two Lacs and when the demand of dowry was not fulfilled, false allegations have been leveled against the respondents. It has also been said that the respondent No.1 is M.Sc. in Chemistry. It has further been said that during the period from 22/01/2003 to 13/05/2003 sexual intercourse was committed by the appellant with respondent No. 1.

3-
That a rejoinder was filed on behalf of the appellant and all the allegations, which were leveled in the written statement, were denied. The facts stated in Para No. 14 of the written statement of respondent were also denied and it was further reiterated that no sexual intercourse took place between appellant and the respondent No.1 from 22/01/2003 as the appellant was very much afraid of the abnormal attitude and dangerous behaviour of the respondent No.1. Therefore, there was no question of the appellant having indulged in sexual relations with the respondent No.1 during this whole period. The respondent No.1 behaved abnormally from 07/05/2003 to 13/05/2003 on account of acute disease of ‘Schizophrenia’ and due to which she was taken to Dr. MM Mathur on 09/05/2003 at Ajmer. The whole history of the disease of ‘Schizophrenia’ was told to Dr. MM Mathur and the prescription, Exhibit-1 to Exhibit-4 was also shown to Dr. MM Mathur. On 13/05/2003 the respondent No.1 left Ajmer with her father and mother on 14/05/2003. Her parents took the respondent NO.1 to Dr. Shiv Gautam at Jaipur because of her abnormal condition. The prescription of Dr. Shiv Gautam in this regard is Exhibit-4.

4-
That from the pleadings of the parties, the learned Family Court framed following issues:-

“1&vk;k vizkFkhZ ;k la[;k & ,d fookg ls iwoZ gh fltksQjsfu;k uked xEHkhj ekufld chekjh ls ihfM+r jgh gS \

”2& vk;k vizkFkhZ ;k la[;k & ,d dk fookg izkFkhZ ds lkFk rF;ksa dks fNikrs gq, /kks[kk nsdj Ny ls fd;k gS \

3&vk;k izkFkhZ o vizkFkhZ ;k la[;k & ,d ds e/; fnukad &22&1&03 dks gqvk fookg j) o ’kqU; ?kksf"kr fd;s tkus ;ksX; gS \

4&vk;k izkFkhZ vizkFkhZ ;k dze & ,d ds fo:) fookg dks ’kqU; ?kksf"kr fd;s tkus dh fMdzh ikus dk vf/kdkjh gS \

            5&vuqrks"k A^^

5-
That on behalf of the appellant AW-1-Murlidhar Agarwal; AW-2-Dr. MM Mathur and AW-3-Indra Mohan Agarwal were examined and as many as 17 documents were got exhibited and proved. On behalf of the respondents NAW-1-Preeti; NAW-2-Babu Lal; NAW-3-Prem Chand Agarwal and NAW-4-Krishna Avtar were examined and as many as 6 documents were got exhibited.

6-
That after hearing the arguments, the learned family court has dismissed the petition of the appellant vide its impugned judgment and decree dated 13/06/2007.

Hence, feeling aggrieved with the impugned judgment and decree passed by the learned family court, the humble appellant submits this civil misc. appeal on the following grounds amongst others without prejudice to each other:-

G R O U N D S:

A-
That the impugned judgment and decree passed by the learned family court is against the facts as well as against law, therefore, it is liable to be quashed and set aside.

B-
That while deciding the issue No.1 the learned family court has given a finding in favour of the appellant that the respondent No.1-Smt. Preeti had been suffering from the disease of ‘Schizophrenia’ before marriage. It has also been held by the learned family court that the Exhibit-5-Kabuliatnama has been written by the respondents No. 1, 2 and mother of respondent No.1 without any force. All the facts as stated in the ‘Kabuliatnama’ are true and binding on the respondents. The learned family court has also accepted that Exhibits-1 to Exhibit-4 are the prescriptions of Dr. Shiv Gautam regarding disease of ‘Schizophrenia’. The learned family court has decided one part of issue No.1 in favour of the appellant and has held that the respondent No.1 has been suffering from mental disorder and disease of ‘Schizophrenia’, but it has been wrongly held by the learned family court that the appellant has not been able to prove that the disease of ‘Schizophrenia’ is serious. In the facts and circumstances of the case, such finding is wholly erroneous and unwarranted. It is submitted that the disease of ‘Schizophrenia’ of which the respondent No.1 had been suffering for last more than 13 years is serious one and acute also. The attitude and behaviour of the respondent No.1 has been abnormal. The disease of ‘Schizophrenia’ can very well be said to be a serious disease on the following grounds:-

(i)
The respondent No.1 had been suffering from this disease for last 13 years continuously and this disease could not be cured even after a long treatment.

(ii)
The behaviour and attitude of the respondent No.1 is abnormal.

(iii)The behaviour of the respondent No.1 is fearful and dangerous. 

(iv)
The respondent No.1 used to try to commit suicide by jumping from window of first floor to ground floor;

(v)
The respondent No.1 used to start moving her neck violently by spreading her hairs. 

(vi)
The respondent No.1 also used to sleep on the floor and start moving and thrilling like a snake. 

(vii)The respondent NO.1 is not in a position to discharge her marital relations.

(viii)The behaviour of the respondent No.1 is very dangerous and her attitude is fearful and injurious to the health.

Exhibit 5 reveals that she has been suffering from the acute disease of ‘Schizophrenia’ for last more than 10 years and she was also brought to the temple of “Mahendipur Balaji’ before marriage. The learned family court has held that Exhibit-5 is proved and respondents are bound by Exhibit-5. The Exhibit-5 was written without any force. 

Exhibit-11 was written by respondent No.1 to the appellant. The gist of Exhibit-11 is produced as under:-

“eSa ;gkWa ldq’ky gqWa vkSj esjh rch;r Bhd gSA ‘’kknh ds ckn vtesj esa esjh rch;r ,d fnu Hkh Bhd ugha gSA tSlh ’kknh ds igys ls 10&11 lky igys ls [kjkc pyh vk jgh gS oSlh gh vHkh Hkh gSA eq>s fnu Hkj cSpsuh jgrh gSA rM+irh jgrh gqWaA fnekx esa ;knnk’r detksj gks x;h gSA vthc lh gypy gksrh jgrh gSA esjk MkW0 f’ko xkSre ls bykt py jgk gSa A geus vki ij ngst dk >qBk bYtke yxk;k blds fy, gesa nq[k% gSA & izhfr xxZ A”

From Exhibit 10, which was written by respondent No.1, it is clear that once respondent No.1 jumped in to well.

Thus, from the facts stated above and evidence available on record, it is well settled that the disease of ‘Schizophrenia’ from which the respondent No.1 has been suffering is not curable and she has been suffering from this disease for last 13 years continuously. Therefore, it clearly goes to show that the disease of ‘Schizophrenia’ is serious and acute one and this fact is proved on the basis of evidence available on record but the learned family court has erred in arriving at a finding that the appellant has not been able to prove that the disease of ‘Schizophrenia’ is a serious disease. Hence, the impugned judgment passed by the learned family court being based upon such findings is liable to be quashed and set aside.

C-
That the learned family court has committed serious error in not accepting the statement of AW2-Dr. MM Mathur. Dr. MM Mathur is an independent witness. He examined the respondent NO.1 on 09/05/2003. Dr. MM Mathur was shown Exhibit-1 to Exhibit-4 i.e. the prescriptions of Dr. Shiv Gautam. Exhibit-8 i.e. prescription of Dr. MM Mathur has been fully proved. The learned family court has committed mistake in not relying upon Exhibit-9 i.e. medical certificate issued by Dr. MM Mathur and in discarding the same. This certificate was issued on 21/07/2004 and this certificate has been issued on the basis of Exhibit-8 and Exhibits 1 to 4. Dr. MM Mathur is an independent witness having a long experience as doctor. Therefore, the learned family court committed error in not relying upon the statement of Dr. MM Mathur as well as Exhibit-9 medical certificate issued by him. On the one hand the learned family court has held that this Exhibit-5 was written by the respondents without force and this is binding also on respondents and on the other hand, the statement of Dr. MM Mathur (AW-2) and Exhibit-9 medical certificate issued by him have not been accepted. Thus, the learned trial court has committed an error of law as well as facts.

D-
That the learned family court has further erred in arriving at a finding that mediator was not produced, therefore, adverse inference should be drawn. It may also be humbly submitted that mediator was NAW-4, who is relative of respondents, who has also been examined, therefore, this finding of the learned family court is wrong. 

E-
That the learned family court has decided the issue No. 2 in favour of the appellant and has held that respondent NO.1 had been suffering from disease of ‘Schizophrenia’ and this fact was not made known by the respondents either to the appellant or his parents before marriage knowingly and intentionally. Thus the application of the humble appellant under Section 12 of the Hindu Marriage Act should not have been dismissed. Hence, the learned family court has committed an error of law. Therefore, the impugned judgment passed by the learned family court is liable to be quashed and set aside on this count also.

F-
That the learned family court has committed error in deciding issues No. 3, 4 and 5 against the the facts as well as against law, therefore, the impugned judgment passed by the learned family court is liable to be quashed and set aside. It is submitted that when a fraud has been played in not disclosing the disease of ‘Schizophrenia’ of respondent No.1 before marriage and this fact has also been established and held proved by the learned family court that the respondent No.1 has been suffering from the disease of ‘Schizophrenia’. Therefore, according to the provisions of Section 12(1) of the Hindu Marriage Act, the marriage, which took place in between the appellant and respondent No.1, is void and the appellant is legally entitled to get declaration that the marriage is a nullity.

G-
That the learned family court has committed error in holding that on 07/05/2003 the appellant came to know that the respondent No.1 had been suffering from the disease of ‘Schizophrenia’ and thereafter they lived together as husband and wife from 07/05/2003 to 13/05/2003, therefore, it will be presumed that the said fraud was condoned. It may be humbly submitted that from 07/05/2003 to 13/05/2003, the appellant and respondent NO.1 did not live as husband and wife. The appellant did not have any sexual intercourse with respondent No.1 during the said period from 22/01/2003 to 13/05/2003. The respondent No.1 left on 13th May, 2003. During the period from 07/05/2003 to 13/05/2003 the disease of the respondent No.1 had become grievous and acute one, therefore, she was shown to Dr. MM Mathur. The appellant has said in his statement that he did not indulge in sexual intercourse with respondent No.1 since 22/01/2003 to 13/05/2003. There was no whisper with regard to the sexual intercourse in the affidavit of respondent No.1. The statement of her father with regard to sexual intercourse is irrelevant.  In fact, there is no whisper in the statement of her father with regard to sexual intercourse. The finding arrived by the learned Family Court is without any evidence. In Para No. 3 and 6 of the application it has been written by the appellant that in the facts and circumstances the marital obligations cannot be said to have been discharged on the part of the respondent No.1. In Para No. 14 the respondent No.1 alleged that the version of the appellant is wrong that the appellant did not indulge in sexual intercourse during the period from 22/01/2003 to 13/05/2003 is wrong. The rejoinder is also a part of pleadings. Therefore, it cannot be said that there is no averment in the pleadings of appellant with respect of not having any sexual intercourse with the respondent No.1. Thus, the judgment passed by the learned family court is contrary to evidence available on record as well as pleadings of the parties.

H-
That the learned family court has wrongly relied upon the provisions of Section 12(2)(1) of the Hindu Marriage Act and has wrongfully held that the fraud played by respondents with the appellant was condoned by the appellant by living as husband and wife from 07/05/2003 to 13/05/2003. There was no question of condoning the fraud on the part of the appellant. The appellant did not indulge in sexual intercourse. In this period also, the disease of respondent No.1 became acute and aggressive, therefore, the respondent No. 1 was taken to Dr. MM Mathur. 

I-
That the learned family court has erred in wrongfully interpreting the statement of AW-3-Indra Mohan Agarwal. From the facts and circumstances as well as the oral and documentary evidence available on record, this particular fact is proved that the respondent No.1 had been suffering from the acute disease of ‘Schizophrenia’ before her marriage with the appellant. This fact was not made known to the appellant by the respondents either to the appellant or his parents. As such, a fraud has been played by the respondents. Thus, the impugned judgment passed by the learned family court is liable to be quashed and set aside. 

J-
That the learned family court has erred in relying upon the judgment titled as Prakash Kumar Vs. Smt. Chanchal, reported in 2007(1) DNJ (Raj.) Page 394 whereas the facts of the said case are not applicable in the facts and circumstances of the present case.

K-
That the learned family court has failed to consider this aspect of the matter that the humble appellant cannot reasonably be expected to live with the respondent No.1. 

L-
that the respondent No.1 could not legally rebut the oral as well as documentary evidence produced by the appellant, therefore, the learned Family Court ought to have noticed the evidence produced by the appellant but the learned Family Court did not consider this aspect of the matter. Therefore, the impugned judgment and decree is liable to be quashed and set aside.

M-
That the other submissions shall be urged at the time of arguments.

7-
That the appeal is within limitation and this Hon'ble Court has got jurisdiction to try the matter.

8-
PRAYERS:-


It is, therefore, prayed that this Hon'ble Court may very graciously be pleased to accept and allow this appeal, call for the record of the learned family court relating to present case and after examining the same, this Hon'ble Court may further be pleased :-

(i) to quash and set aside the impugned order dated 13/06/2007, passed by the Family Court, Ajmer in Matrimonial Case No. 205/2003, Murlidhar Vs. Preeti and others and the petition filed by the humble appellant under Section 12 of the Hindu Marriage Act may kindly be allowed in terms of the prayers made therein. The marriage dated 22/01/2003 took place between appellant and respondent No. 1 may kindly be declared as null and void;

 (ii)
any other order or direction which the Hon'ble Court may deem just and proper may also kindly be passed in favour of the appellant.

JAIPUR

DATED:

HUMBLE APPELLANT

THROUGH COUNSEL:

B.L.AGARWAL/AMIT K.GUPTA

ADVOCATE.
Notes:-

1-That no such similar appeal has been filed earlier before this Hon'ble Court.

2-That the Pf, notices & extra sets shall be filed within time.

3-That it has not been typed by any staff member of this Hon'ble Court.

4-That since the pie papers are not readily available, hence stout papers have been used.

Advocate.

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

D.B. CIVIL MISC. APPEAL NO.________________/2007.

Murlidhar Agarwal 

…Appellant.

V e r s u s.

Smt. Preeti and another.

…Respondents.

Affidavit in support of appeal

I, Murlidhar Agarwal son of Shri Ganpat Lal Ji Agarwal, aged about 33 years, resident of Bhagirath  Bhawan, Brahmpuri, Ajmer (Rajasthan), do hereby take oath and state as under :-

1-
That I am appellant in the aforesaid appeal and, as such, am fully conversant with the facts and circumstances of the case.

2-
That the annexed appeal has been drafted and prepared by the counsel under my instructions and I have read over and understood the same.

3-
That the contents of paras No. 1 to 8 and sub paras A to M of the appeal are true and correct to my personal knowledge.

JAIPUR

DATED:

DEPONENT.

VERIFICATION

I, the above named deponent, do hereby take oath and verify that the contents of paras No. 1 to 3 of my above affidavit are true and correct to my knowledge. Nothing material has been concealed there from and no part thereof is false or incorrect.


So help me God.

JAIPUR

DATED:

DEPONENT.

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

D.B. CIVIL MISC. APPEAL NO.________________/2007.

Murlidhar Agarwal 

…Appellant.

V e r s u s.

Smt. Preeti and another.

…Respondents.

Brief Synopsis.

22/01/2003-
Appellant married with respondent No.1 at Ajmer according to Hindu rites and customs. 

-
Both the parties are Hindus. 

-
Behaviour and attitude of the respondent No.1 is abnormal from the very beginning. She used to behave in fearful manner and many times she tried to commit suicide by jumping from the window of the first floor to ground floor. She also used to move his neck by giving a violent jerk by spreading his hairs on the head. She is not in a position to discharge her marital relations. The behaviour of the respondent No.1 is very dangerous and injurious to the health. 

-
Respondent No.1 has been suffering from the disease of ‘Schizophrenia’ even before her marriage. She used to get medicine and treatment from Dr. Shiv Gautam. Sometimes, she used to right something on the paper silently. She avoided to discharge her marital relations. 

-
Aforesaid fact of the respondent   suffering from acute disease of ‘Schizophrenia’ was not made known either to the appellant or his parents and in case this fact would have been disclosed to the appellant, he would have not married with respondent No.1 in any case.

-
When the fact of misbehaviour and abnormal attitude of respondent No1 was pointed out to the respondent No.2, the father of the respondent No.1-wife, then he admitted that the treatment had been going on. From this fact the appellant was astonished that in spite of this fact being in the knowledge of the respondent No.2 that respondent No.1 was being treated for last 10 years from the said acute disease of ‘Schizophrenia’, he willfully and knowingly concealed this material fact of disease from the appellant and the parents of the appellant and in this manner a fraud had been played by the respondents. Therefore, the appellant is entitled to get declaration that the marriage is a nullity. 

-
Complaint regarding acute disease of ‘Schizophrenia’ was made to the respondent No.2 and other relatives.

07/05/2003-
A ‘Kabuliatnama’ was then (written) executed by the respondents and mother of respondent No.1 in which it has been admitted that the fact of acute disease of ‘Schizophrenia’ was not disclosed to the appellant and the parents of the appellant before marriage and the respondent NO.1 was being treated since long before her marriage by Dr. Shiv Gautam.

09/05/2003-
Respondent No.1 was shown to Dr. MM Mathur. 

-
During the period from 7th May, 2003 to 13th May, 2003 the attitude of respondent No.1 was abnormal and she behaved in an abnormal manner. The marriage was an outcome of fraud as the respondent No.1 was suffering from the acute disease of ‘Schizophrenia’ for last 10 years before her marriage and was being treated by Dr. Shiv Gautam.

-
Under said circumstances, the appellant filed an application under Section 12 of the Hindu Marriage Act 1955 before the learned Family Court, Ajmer for declaration that the marriage between the appellant and respondent No.1 is void and nullity. 

-
Written statement was filed separately by both the respondents.

-
Rejoinder was also filed on behalf of appellant.

-
After framing issues, evidence was led on behalf of both the sides and documents were also exhibited.

-
After hearing arguments, the learned family court rejected the petition of the appellant vide judgment dated 13/06/2007.

-
Hence the present appeal by the appellant.

COUNSEL FOR APPELLANT.
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JAIPUR

DATED:

COUNSEL FOR APPELLANT

