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IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

S.B.CIVIL SECOND APPEAL NO. _____________/2008.

1-
Smt. Munni Devi @ Chandra Kanta wife of Shri Satya Narayan, daughter of late Shri Pokhar Lal @ Pushkar Narayan, aged-53 years, resident of House No. 4/371, Lakhan Kotri, Ajmer.

2-
Raj Kumar adopted son of late Shri Pokhar Lal @ Pushkar Narayan, resident of 4/371, Lakhan Kotri, Ajmer.

…Defendants-Appellants.

V e r s u s.

Jeth Mal Verma son of Shri Kishan Lal Verma, resident of 4/198, Lakhan Kotri, Ajmer (since deceased) through his legal heirs and representatives:-

1-
Smt. Basanti Devi wife of late Shri Jeth Mal Verma (died).

2-
Kailash Chandra Verma son of late Shri Jeth Mal Verma

3-
Rajendra Kumar Verma son of late Shri Jeth Mal Verma (died)

4-
Smt. Saroj Bala wife of Shri Sua Lal Verma, daughter of late Shri Jeth Mal Verma

5-
Smt. Savita wife of Shri Gopi Kishan, daughter of late Shri Jeth Mal Verma

6-
Smt. Vimlesh wife of Shri Madan Lal Verma, daughter of late Shri Jeth Mal Verma

7-
Smt. Indira daughter of late Shri Jeth Mal Verma wife of Shri Poonam Chand.

8-
Smt. Kanta daughter of late Shri Jeth Mal Verma, wife of Shri Sudarshan Tak

9-
Smt. Kusumlata wife of Shri Hari Singh, daughter of late Shri Jeth Mal Verma.

(Residents of 4/198, Lakhan Kotri, Ajmer).

…Plaintiffs-Respondents.

S.B.CIVIL SECOND APPEAL UNDER SECTION 100 CPC AGAINST THE JUDGMENT AND DECREE DATED 05/08/2008, PASSED BY SHRI SATISH KUMAR SHARMA (RHJS), ADDITIONAL DISTRICT JUDGE NO.1, AJMER IN CIVIL REGULAR FIRST APPEAL BEARING NO. 51/2004 TITLED AS SMT. PARVATI DEVI VS. JETH MAL VERMA AND OTHERS CONFIRMING THE JUDGMENT AND DECREE DATED29/01/2004, PASSED BY SHRI PRADEEP KUMAR VERMA (RJS), CIVIL JUDGE (JUNIOR DIVISION) AJMER CITY (WEST), AJMER IN CIIVL SUIT NO.9/1993, TITLED AS JETH MAL VERMA AND OTHERS VS. SMT. PARVATI DEVI AND OTHERS BY WHICH THE SUIT FOR EVICTION RELATIGN TO THE SUIT PROPERTY WAS DECREED ON THE GROUND OF ALLEGED BONAFIDE NEED.

Valuation of the appeal =Rs._____/-

Court fees Paid Rs. ____/-

To,

Hon'ble the Chief Justice

Shri Narayan Roy and his other His other companion Judges of the High Court of Judicature for Rajasthan at Jaipur Bench, Jaipur.

MAY IT PLEASE YOUR LORDSHIPS:

The plaintiffs-respondents, hereinafter will be referred as plaintiffs and the defendants-appellants, hereinafter will be referred as defendant for the convenience.

Brief facts giving rise to this appeal are:-

1-
That the plaintiff-Jeth Mal filed a suit relating to the suit property fully described in Para No. 1 of the plaint. It was averred that the suit property was given on the monthly rent of Rs. 25/-. It was alleged that the default was committed from 01/05/1992. The suit premises is required for the necessity of the plaintiff-Jeth Mal himself as well as his family members and for the necessity of Kailash Chand. 

2-
That written statement was filed and it was alleged that no default was committed by the defendants in making the payment of monthly rent. There is no need as alleged in the plaint. The plaintiffs have got one house bearing No. 4/198 situated at Lakhan Kotri, Ajmer. It was also alleged that two rooms are lying vacant in the disputed house also. The plaintiffs’ son Shri Kailash Chand has been serving in Shri Nagar in Panchayat Samiti. The plaintiff owned other house bearing No. 360/4.  

3-
That on the basis of the pleadings of the parties, the learned trial court framed as many as following five issues:-

“1&SD;k izfroknh;k us 6 ekg ls vf/kd vof/k dk fdjk;k jksd dj fdjk;s dsfeank; esa O;frdze dkfjr dj fn;k gS&oknhk

2&D;k okn Ik= ds iSjk la04 esa of.kZrkuqlkj oknh dks oknxzLr ifjlj dh futh ;qfDr;qDr ,oa ln~Hkkfod vko’;drk gS&oknh

3&D;k oknxzLr ifjlj fjfDr dh vKkfIr oknh ds Ik{k ,oa izfroknh;k ds fo:} ikfjr ugha fd, tkus ij izfroknh;k dh vis{kk oknh dks rqyUkkRed vf/kd dfBukbZ gksxh&oknh

4&D;k oknxzLr ifjlj dh vkaf’kd fjfDr dh vkKfIr ikfjr dh tkdj oknh dh vko’;drk iwfrZ dh tk ldrh gS&oknh

5&D;k okn Ik= ds iSjk la07 esa of.kZrkuqlkj izfroknh;k us mirki¼U;wlsal½ dkfjrdj fn;k gS&oknh

6&D;k oknh izfroknh;k ls 8 ekg dk cdk;k fdjk;k 200@&:0 izkIr djus dk vf/kdkjh gS&oknh

7&D;k izfroknh;k oknh ls fo’ks"k gtkZ izkIr djus dk vf/kdkj.kh gS&izfroknh;k

8&vuqrks"k A 



vfrfjDr rudh

6,&vk;k okn Ik= dh en la04, ls 4lh esa of.kZr rF;ksa ds vuqlkj izfroknh;k ds mRrjkf/kdkjh fookfnr ifjlj esa fuokl ugha dj jgs gSa blfy, oknh ifjlj [kkyh djkus dk vf/kdkjh gS&

&&&oknh”
4-
That on behalf of the plaintiff, PW1-Kailash Chandra and PW-2-Rajendra were examined and on behalf of the defendants DW-1-Chandra Kanta @ Munni Bai, DW-2-Raj Klumar and DW-3-Anoop Jain were examined. On behalf of plaintiff, Exhibit-1 (rent note) was produced and on behalf of the defendants, five documents were produced from Exhibit-1 to Exhibit-A-5.

5-
That the learned trial court decided the issue No.1 relating to default against the plaintiff. Issues No. 5, 6 and 6-A were also decided against the plaintiffs. Issue No.7 has been decided against the defendants and issues relating to bonafide necessity, comparative hardship and partial eviction i.e. issues No. 2 to 4 were decided against the defendants and in favour of the plaintiffs vide judgment and decree dated 29/01/2004.

6-
That the appeal filed by the defendant was also dismissed by the learned first appellate court vide judgment and decree dated 05/08/2008.

7-
Hence feeling aggrieved with the judgment and decree passed by both the courts below, the humble defendants prefer this second appeal before the Hon’ble Court on the following grounds amongst others without prejudice to each other:-

G R O U N D S:

A-
That the judgment and decree passed by both the courts below are against the facts as well as against the law and, therefore, the same are liable to be quashed and set aside.

B-
That both the learned courts below have not read the material portions of the statements of the parties to the suit. Therefore, the impugned judgment and decree passed by both the courts below are liable to be quashed and set aside.

C-
That both the courts below have erred in not considering this material fact that according to the version of plaintiff that Kailash Chandra has been living in one room. The rented premises also consists of one room and a kitchen. At present, Shri Kailash son of late Shri Jeth Mal Verma has been living in another premises at Lakhan Kotri i.e. House No. 4/198. Though there are two rooms lying vacant on the last story of the disputed house bearing no. 4/371 and the learned courts below have also given this finding that one room is lying vacant in house no. 4/371 (Disputed House). This is not the case of the plaintiffs that one room is not sufficient and, therefore, the plaintiffs have not occupied that vacant room. If there would have been any necessity, then Shri Kailash Chandra would have shifted in one room lying vacant. This material portion of the statement has not been read by the courts below in correct perspective. Therefore, the judgment and decree passed by both the courts below are vitiated. 

D-
That both the courts below have also erred in not considering that the plaintiffs have alleged in the suit that the family of Kailash Chandra consists of six persons i.e. himself, wife, one son and three daughter. This is an admitted position that two daughter have already been married and they started to live in their matrimonial homes respectively. There are only four persons in the family of Shri Kailash Chandra. There are two rooms lying vacant in the disputed house. If need would have been there, Shri Kailash Chandra would have shifted in the upper story in the rooms which are lying vacant. That apart, Shri Kailash Chandra is in service and is not living at Ajmer. Thus material evidence has not been considered by the learned courts below. 

E-
That both the courts below have further erred in not considering that the House No. 4/198 is also in the possession of the plaintiffs. The findings given by both the courts below that it does not belong to the plaintiff and it belongs to ‘Nana’, is not to be looked into. This fact has been admitted that there are rooms in House No. 4/198. There is another house bearing No. 360/4 and 466/4. Thus there is sufficient accommodation with the plaintiffs for the family of Shri Kailash Chandra. The plaintiff-Jeth Mal Verma himself has died. From the statements of the plaintiffs, alleged necessity is no established. 

F-
That both the courts below have seriously erred in giving this finding that that one room in the disputed house is lying vacant and the suit premises is also one room, thus in the vacant room, the alleged necessity can be met. From the evidence available on the record, it has not been established that alleged reasonable bonafide personal necessity does not exits. Thus both the courts below have given erroneous judgment and the same are liable to be quashed and set aside. 

G-
That from the evidence it has been established that the plaintiffs have got sufficient accommodation. On the contrary, the defendant have got no alternative accommodation to live therein. Therefore, in case the rented premises would be vacated, the defendants will suffer irreparable loss and more comparative hardship would be caused to the appellants On the contrary, the plaintiffs have got alternative accommodation to live therein. Both the courts below have failed to consider this aspect and, therefore, the findings on issue No. 3 are also vitiated and liable to be quashed & set aside.  

H-
That the learned trial court has erred in holding that this fact will not be considered that two daughters of Shri Kailash Chandra have been married as alleged necessity will be seen at the time of filing the suit only. This finding given by both the courts below is wrong. This is settled law that on account of the subsequent events, if alleged necessity finishes, then in that case, no decree for eviction can be passed on the ground of reasonable and bonafide necessity. 

I-
That from the pleadings and from the evidence of the plaintiffs, neither the alleged necessity nor the comparative hardship have been established in favour of plaintiffs.

J-
That the findings given by both the courts below are beyond the pleadings. It is settled law that no evidence, which is beyond the pleadings of the parties, can be looked into. It has not been established in the plaint that house No. 4/198 belongs to ‘Nana’, but this finding has been given against the pleadings by both the courts below. 

K-
That from the grounds enumerated above, following substantial questions of law emerge in this appeal:-

(i)Whether in the facts and circumstances, no reasonable and bonafide personal necessity is established as the premises consists of one room and one kitchen and in the same house one room is lying vacant?

(ii)
Whether both the courts below have not read the material portion of the statements of the plaintiff and defendant? If so, the judgment and decree of both the courts below are sustainable?

(iii)Whether both the courts below have misread the statements of the witnesses? If so, whether the judgment and decree of both the courts below are not sustainable?

 (iv)Whether defendants have got no alternative accommodation and the plaintiffs have got 3 houses and one room lying vacant in house no. 4/371 disputed house ? Thus, the plaintiffs have got the alternative accommodation and, therefore, in case the decree for eviction is not passed for vacation, it would not cause more comparative hardship to the plaintiff in comparison of appellants tenants ?

(v)
Whether subsequent events in the case of reasonable bonafide necessity are required to be considered? If so, the judgment and decree passed by both the courts below are not sustainable?

(vi)
Whether the findings given by both the courts below are beyond the pleadings and, therefore, the same judgment and decree of both the courts below are not sustainable?”

L-
That the other grounds shall be urged at the time of arguments. 

8-
That the appeal is within limitation and this Hon’ble Court has got jurisdiction to try the matter.

9-
PRAYERS:-


It is, therefore, prayed that this Hon'ble Court may very graciously be pleased to accept and allow this second appeal, call for the record of the courts below and after examining the same, this Hon'ble Court may further be pleased :-

(i)
to quash and set aside the impugned judgment and decree dated 05/08/2008 passed by the Additional District Judge No.1, Ajmer in Civil Regular Appeal No. 51/2004 as well as the judgment and decree dated 29/01/2004 passed by the Civil Judge (Junior Division), Ajmer City (West), Ajmer in Civil Suit No. 09/1993 and the suit filed by the plaintiffs-respondents may be dismissed with costs;

(iii)any other order or direction which this Hon'ble Court may deem just and proper may also kindly be passed in the favour of the  defendants-appellants with costs.

JAIPUR

DATED:

HUMBLE APPELLANTS

THROUGH  COUNSEL:

B.L.AGARWAL/AMIT K.GUPTA,

ADVOCATE.

Notes:-

1-
That no such similar appeal has been filed earlier before this Hon'ble Court.

2-
That the pf, notices and extra sets shall be filed within time.

3-
That it has not been typed by any staff member of this Hon'ble Court.

4-
That since pie papers are not readily available, hence stout papers have been used.

Advocate

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

S.B.CIVIL MISC.STAY APPLICATION NO.______/2008

IN

S.B.CIVIL SECOND APPEAL NO. _____________/2008.

1-
Smt. Munni Devi @ Chandra Kanta wife of Shri Satya Narayan, daughter of late Shri Pokhar Lal @ Pushkar Narayan, resident of House No. 4/371, Lakhan Kotri, Ajmer.

2-
Raj Kumar adopted son of late Shri Pokhar Lal @ Pushkar Narayan, resident of 4/371, Lakhan Kotri, Ajmer.

…Applicants.

V e r s u s.

Jeth Mal Verma son of Shri Kishan Lal Verma, resident of 4/198, Lakhan Kotri, Ajmer (since deceased) through his legal heirs and representatives:-

1-
Smt. Basanti Devi wife of late Shri Jeth Mal Verma (died).

2-
Kailash Chandra Verma son of late Shri Jeth Mal Verma

3-
Rajendra Kumar Verma son of late Shri Jeth Mal Verma

4-
Smt. Saroj Bala wife of Shri Sua Lal Verma, daughter of late Shri Jeth Mal Verma

5-
Smt. Savita wife of Shri Gopi Kishan, daughter of late Shri Jeth Mal Verma

6-
Smt. Vimlesh wife of Shri Madan Lal Verma, daughter of late Shri Jeth Mal Verma

7-
Smt. Indira daughter of late Shri Jeth Mal Verma wife of Shri Poonam Chand.

8-
Smt. Kanta daughter of late Shri Jeth Mal Verma, wife of Shri Sudarshan Tak

9-
Smt. Kusumlata wife of Shri Hari Singh, daughter of late Shri Jeth Mal Verma.

(Residents of 4/198, Lakhan Kotri, Ajmer).

…Non-Applicants.

S.B.CIVIL MISC. STAY APPLICATION

UNDER SECTION 151 CPC.

To,

Hon'ble the Chief Justice

Shri Narayan Roy and his other His other companion Judges of the High Court of Judicature for Rajasthan at Jaipur Bench, Jaipur.

MAY IT PLEASE YOUR LORDSHIPS:

The humble applicants, named above, most-respectfully submit as under:-

1.
That the humble applicants this day have filed an appeal before this Hon’ble Court in which he has every hope to succeed.

2-
That the averments made and the grounds raised in the appeal may kindly be treated to be the part and parcel of the present stay application in order to avoid the repetition of the same.

3-
That from the perusal of the averments made and the grounds raised in the appeal, it would go to show that both the courts below have committed an illegality with material irregularity in passing the impugned judgment and decree and, therefore, the same are liable to be quashed and set aside.

4-
That if the operation and execution of the judgment and decree passed by both the courts below are not stayed by the Hon’ble Court during the pendency of the main appeal, the humble applicants will bear irreparable injury and the whole purpose of filing of the appeal will be frustrated.

5-
That the balance of convenience, prima-facie case and irreparable injury factors also lie in favour of the humble applicants.


It is, therefore, prayed that this Hon’ble Court may very graciously be pleased to accept and allow this stay application and by way of an interim order, the operation and execution of the impugned judgment and decree dated 05/08/2008 passed by the Additional District Judge No.1, Ajmer in Civil Regular Appeal No. 51/2004 as well as the judgment and decree dated 29/01/2004 passed by the Civil Judge (Junior Division), Ajmer City (West), Ajmer in Civil Suit No. 09/1993 may kindly be stayed during the pendency of the main appeal.

Any other order or direction, which this Hon’ble Court may deem just and proper may also kindly be pleased in favour of the applicants with costs.

Jaipur

Dated

HUMBLE APPLICANTS

THROUGH  COUNSEL:

B.L.AGARWAL/AMIT K.GUPTA,

ADVOCATE.

NOTES:-

1. That no such similar stay application has been filed earlier before this Hon’ble Court.

2. That a copy of same has been supplied to learned PP.

3. That it has not been typed by any staff member of this Hon’ble Court.

4. That since the pie papers are not readily available, hence stout papers have been used.

Counsel for the Applicant.

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT  JAIPUR BENCH  JAIPUR.

S.B. CIVIL MISC. STAY APPLICATION NO. ____/2008

IN

S.B. CIVIL SECOND APPEAL  NO. _____________/2008.

Smt. Munni Devi @ Chandra Kanta and another.

…Applicants.

V e r s u s.

Shri Jeth Mal Verma and others.

…Non-Applicants.

Affidavit in support of stay application.

I, Chandra Kanta wife of Shri Satya Narayan, aged-53 years, resident of House No. 4/371, Lakhan Kotri, Ajmer, do hereby take oath and state as under:-

1.
That I am one of the appellants in the aforesaid appeal and, as such, am fully conversant with the facts and circumstances of the case.

2.
That the annexed stay application has been drafted and prepared by my counsel under my instructions and I have read over the same.

3.
That the contents of paras No. 1 to 5 of the stay application are true and correct to my personal knowledge.

Jaipur

Dated.

Deponent.

Verification:

I, the above named deponent, do hereby take oath and very that the contents of paras No. 1 to 3 of my above affidavit are true and correct to my personal knowledge. Nothing material has been concealed there from and no part there of is false or incorrect.

So help me god.

Jaipur

Dated:

Deponent

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT  JAIPUR BENCH  JAIPUR.

S.B. CIVIL SECOND APPEAL  NO. _____________/2008.

Smt. Munni Devi @ Chandra Kanta and another.

…Applicants.

V e r s u s.

Shri Jeth Mal Verma and others.

…Non-Applicants.

Brief Synopsis

-
Appellants have filed the present second appeal challenging the impugned judgment and decree dated 05/08/2008 passed by the learned lower appellate court by which the learned lower appellant court has affirmed the judgment and decree dated 29/01/2004 passed by the learned trial court by which the suit filed by the plaintiffs-respondents has been decreed.

Counsel for appellants

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT  JAIPUR BENCH  JAIPUR.

S.B. CIVIL MISC. STAY APPLICATION NO. ____/2008

IN

S.B. CIVIL SECOND APPEAL  NO. _____________/2008.

Smt. Munni Devi @ Chandra Kanta and another.

…Applicants.

V e r s u s.

Shri Jeth Mal Verma and others.

…Non-Applicants.
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JAIPUR

DATED:

COUNSEL FOR APPELLANTS.

