IN THE HIGH COURT OF ORISSA: CUTTACK.
MACA  No.                of  2009.

                                                                                         Code No. 070200.

     In the matter of:

An appeal under Section 173 of the Motor Vehicles Act,1988 against the Judgment & Order of award of compensation dtd.05.03.2009 passed by Sri R. K. Banerjee, the learned Addl. District Judge-cum-III M.A.C.T., Bargarh in M. A. C. Case No.92 of 2007;  

                                 AND

         In the matter of:                                 

Sri Dinabandhu Behera, aged about 40 years, S/o - Sri Mithailal Behera, resident of Village- Jamala, P.S.- Padmapur, District- Bargarh.
                                       . . .                      Appellant.     

                                                                    (Opp. Party in the court below)

                                       - Versus -   
Sri Prabina Kumar Pradhan, aged about 18 years, S/o. - Sri Durga Prasad Pradhan, resident of Village- Tabala, P.S.- Padmapur, District- Bargarh
                                                                          . . .                 Respondent.

                                                                       (Petitioner in the court below)

        The matter out of which this Appeal arises was never before this Hon`ble Court in the present form.

The judgment & order of award compensation out of which this appeal was valued at Rs. 67,608/- and accordingly the present appeal is also valued at the same and the court fees worth Rs, ,,,,,,,,,,,,,,  /- is paid herewith.
The humble appeal of the appellant above named;         

FACTS OF THE CASE :-

1.              That the respondent as petitioner had filed a claim application under Section166 of the Motor Vehicle Act, 1988 (in short Act) bearing M. A. C. Case No.92 of 2007 before the learned Addl. District Judge-cum-III M.A.C.T., Bargarh claiming compensation from the appellant/opp. party, the registered owner of the alleged vehicle for the injuries sustained by him in  the alleged motor accident. 

2.            That the case of the respondent / petitioner is that he is a 16 years old student in +2 Arts. On 19.08.2007around 12.30 P.M .while he was going to Sohella from village Tabada on the pillion of a motor bike of one Sri Srikanta Pradhan, it is alleged that a commander jeep bearing registration No.OR.17A-7172 came from opposite direction on that NH-6 and dashed against the motor bike as a result of which he fell down from the pillion of the motor bike and sustained injuries with fracture of leg. Immediately thereater he was taken to the CHC, Sohela and from there he was shifted to V.S.S. Medical College & Hospital at Burla. Then he was taken to the Gupta Nursing Home, Burla with fracture left leg where interlocking operation was done there. He was admitted to indoor patient in V.S.S. Medical College & Hospital at Burla from dtd.19.08.2007 to 21.08.2007 and in Gupta Nursing Home, Burla from dtd.21.08.2007 to 01.09.2007. His parents spent around Rs.50,000/- towards medical treatment. It is alleged that due to rashness & negligence of the driver of the alleged commander jeep the accident took place for which the petitioner claims compensation from the appellant/opp. party, the registered owner of the commander jeep. On dtd.21.08.2007 at 9.00 P.M. the accident was reported at Sohella Police Station on the basis of which the P.S. Case No.120 dtd21.08.2007 corresponding to G.R. Case No.205 of 2007 pending in the court of the learned J.M.F.C., Sohela has been instituted against the driver of the commander jeep for the alleged offences U/Secs.279/337/338 of the Indian Penal Code, 1860.
3.           That the appellant / opp. party, the owner of the alleged commander jeep while denying his liability in his written statement categorically stated that on the fateful date and time of the alleged accident while his commander jeep was parking on the extreme left of the road by his driver for attending call of the nature, the Hero Honda Motor Bike bearing registration number OR-17D-5939 approached the road with very high speed in a rash and negligent manner and dashed against the rear of the parked commander jeep. It is specifically pleaded that the accident was due to the rashness and negligent on the part of the rider of the motor bike and therefore he, the owner of the commander jeep has no liability to pay compensation to the petitioner.
4.         That the petitioner examined three witnessed, namely Durga Prasd Padhan, the father of the injured, himself, the injured and Srikanta Pradhan, the rider of the motor bike as P.W.1, 2 & 3 respectively. The Opp. Party examined himself and Artabandhu Behera, the driver of the commander jeep as D.W.1 & 2 respectively. The petitioner exhibited six documents whereas the defendant nil. The learned lower court framed only two issues and with out proper appreciation of evidences as well as law most illegally hold that due to rashness & negligence on the part of the driver of the commander jeep the accident took place and the registered owner of the offending vehicle is liable to compensate the petitioner and accordingly allowed the claim application and directed the opp. party to pay a sum of Rs.67,608.00 in that Tribunal within 30 days from the date of announcing the amount. 
Being aggrieved the Judgment & Order dtd.05.03.2009 passed by Sri R. K. Banerjee, the learned Addl. District Judge-cum-III M.A.C.T., Bargarh in M. A. C. Case No.92 of 2007 begs to prefer this appeal on the following amongst other;

G R O U N D S.
A.                 For that the findings of the learned Tribunal are contrary to law against the weight of evidences on record and as such liable to be set aside.

B.
 For that as it was categorically pleaded that while commander jeep was parked on the extreme left of the road and it’s driver was attending the nature of call, the Hero Honda Motor bike, on which pillion the respondent was sitting dashed to the back side of the parked Commander Jeep, and as the F.I.R. has been lodged three days after the alleged accident, in absence of the Motor Vehicle Inspector’s Report. the learned Tribunal has committed gross illegality in implicitly relying on the Police Paper, which is not free from comments. 
C.
For that in absence of any independent witnesses in regard to the alleged motor accident the factum of the accident based solely on the evidence of the father of the injured, the injured & the rider of the motor bike, the P.W.1, 2 & 3 the interested witnesses who are the part of the claim for compensation can not be accepted. 
D.                For that in absence of any finding that not the Hero Honda Motor Bike , rather the commander jeep has made the alleged accident, the learned Tribunal has committed gross illegality in holding that the due to rashness & negligence on the part of the driver of the commander jeep the accident took place.
E.          For that the documents filed by the defendant even after   accepting & marking as Exhibits have not been evaluated and discussed properly.  

F.               For that after awarding a sum of Rs.17,608.00 towards medical treatment supported by the bills and vouchers, the awards  towards conveyance,  medical attendant and special diet as pecuniary damages without any basis is illegal, arbitrary and bad in the eye of law.

G.
For that the learned Tribunal has committed gross illegality in implicitly relying on the evidence of the prosecution whose version is inconsistent and untrustworthy as such not free from comment. 

H.
               For that while pronouncing the judgment the court could   apply its mind to the facts of the case and the points to issue and give a reasonable judgment thereon after duly evaluating the evidence adduced and after considering the contentions of the parties. The judgment not in conformity with O.20 R.4 of the C.P.C. is not a judgment at all.

I.               For that the petitioner/respondent could have succeed only on the strength of his own case but not on the weakness of the defendant / appellant’s case.

J.        For that the impugned judgment  and order of award of compensation is otherwise bad, illegal and not in conformity with law and the same is liable to be set aside.

    - PRAYER  -

                It is therefore prayed that your Lordship would be graciously pleased to admit the appeal, call for the records of the court below and after hearing the counsel for the parties, allow the appeal and set aside the impugned judgment & order of award of compensation passed by the learned Addl. District Judge-cum-III M.A.C.T., Bargarh in M. A. C. Case No.92 of 2007;          
            And for this act of kindness, the appellant shall as in duty bound ever pray.

Cuttack                                                                 By the appellant through

Dtd.17.06.2009                       

                                                                                    Advocate.

CERTIFICATE.

               Certified that the grounds set forth in this appeal are good grounds, and I will support the same at the time of hearing.  
                It is further certified that due to non-availability of c paper, this matter has been printed in bright white papers.

Cuttack

Dtd.17.06.2009                                                               Advocate 

