Overview

The natural environment with its numerous living and non-living resources is man's most precious heritage. The basic goal of environmental conservation is the management of human use of these natural resources, so that they may yield the greatest sustainable benefits to present generation while maintaining their potential to meet the needs and aspirations of future generations.

Like other nations, India too bears the scars of damage done to its natural environment resulting in a wide array of environmental problems affecting the well-being of its citizens. While for developed countries, environmental problems are largely the by-products of affluence marked by resource wasteful life-styles, the stress on India's environmental resources come mainly from the pressures for satisfying the basic human needs of a large and growing population which has crossed 1 billion mark according to the Census of 2001.

Environmental problems in a developing country like India can be classified into two broad categories: 
a) Those arising from conditions of poverty and under development.

b) Those arising as negative effects of the very process of development.

The first category has to do with the impact on the health and integrity of our natural resources (land, soil, water, forests, wildlife etc.) as a result of poverty and inadequate availability of the means to fulfill the basic human needs (food, fuel, shelter, employment, etc.) for a large section of our population. The second category has to do with the unintended side-effects of efforts to achieve rapid growth and development. In this latter category would fall the distortions imposed on natural resources from not only poorly planned development projects and programs, as well as from lack of attention to long-term interests by commercial and vested interests, but also the inherent and somewhat irreconcilable contradiction between development and ecological preservation. Over the centuries, Indians have worshipped nature. Even in modern times, India can count itself as among the few countries of the world that have made specific reference in their Constitution to the need for promoting ecological security. The Indian Constitution lays down in the Directive Principles of State Policy the following duties for the State and the Citizen:
ENVIRONMENT PROTECTION – FROM INDIAN CONSTITUTION PRESPECTIVE

a) The State's responsibility with regard to environmental protection has been laid down under Article 48-A of our Constitution, which reads as follows: 
"The State shall endeavour to protect and improve the environment and to safeguard the forests and wildlife of the country". 
In the first part of this Article it is very obvious that one of the principles of the State policies must be to incorporate those policies directed to the improvement and the protection of the environment. The second part is the implication of safeguarding forests and wild life, since fertile and rich forests are superb conditions for wild life, and together they form forest ecosystem, which is a very important part of the environment. Having highly conserved forests creates clean environment, and supports sustainable development.

b) Environmental protection is a fundamental duty of every citizen of this country under Article 51-A(g) of our Constitution which reads as follows: 

"It shall be the duty of every citizen of India to protect and improve the natural environment including forests, lakes, rivers and wildlife and to have compassion for living creatures."
c) Article 21 of the Constitution is a fundamental right which reads as follows: 

"No person shall be deprived of his life or personal liberty except according to procedure established by law." 

d) Article 48-A of the Constitution comes under Directive Principles of State Policy and Article 51 A(g) of the Constitution comes under Fundamental Duties. 

e) The State's responsibility with regard to raising the level of nutrition and the standard of living and to improve public health has been laid down under Article 47 of the Constitution which reads as follows: 

"The State shall regard the raising of the level of nutrition and the standard of living of its people and the improvement of public health as among its primary duties and, in particular, the State shall endeavor to bring about prohibition of the consumption except for medicinal purposes of intoxicating drinks and of drugs which are injurious to health." 

f) The 42nd amendment to the Constitution was brought about in the year 1974 makes it the responsibility of the State Government to protect and improve the environment and to safeguard the forests and wildlife of the country. The latter, under Fundamental Duties, makes it the fundamental duty of every citizen to protect and improve the natural environment including forests, lakes, rivers and wildlife and to have compassion for living creatures. 

Rights and responsibilities - duties of states, people, and institutions

· Under Article 19 of the Indian Constitution all citizens are given the right to freedom of speech and expression. 

· Accordingly, any citizen of India has the right to inform others the situation or condition of the environment and the cause of pollution even though the main criticism is the inefficiency of the State or the untransparency of private sector since such action is supported by the Constitution. 

· The Constitution of India tasks State under Article 47 to regard the raising of the level of nutrition and the standard of living of its people and the improvement of public health as among its primary duties and, in particular, to bring about prohibition of the consumption except for medicinal purpose of intoxicating drinks and of drugs which are injurious to health. 

· In tasking the State to raise the standard of living of the people and to improve the public health, the Constitution views that it is the duty of the State to create a good environment for the living condition of its citizens. In addition, the prohibition of the consumption of intoxicating drinks implies the forbiddance of polluting the waters, especially, those important sources of drinking water. 

· Article 51A of the Constitution of India specifies fundamental duties of every citizen. It is the duty of every citizen of India: to cherish and follow the noble ideals which inspired the national struggle for freedom; to uphold and protect the sovereignty, unity and integrity of India; to value and preserve the rich heritage of the composite culture; to protect and improve the natural environment including forests, lakes, rivers and wild life, and to have compassion for living creatures; and to strive towards excellence in all spheres of individual and collective activity so that the nation constantly rises to higher levels of endeavor and achievement. 

· One struggle for freedom of mankind is to struggle to be free from polluted environment and to have good quality environment is the integrity of the nation. As a matter of fact, the Constitution tasks each and every citizen of India to nurture the noble ideals and integrity of India. Additionally, India has a rich heritage of culture with respect to living peacefully with the natural surrounding and to enriching the forests, which must be carried on in order to improve the conditions of the Indian environment. 

· As is obviously seen that Article 51A directly tasks the citizens of India to protect and improve natural environment and to have compassion for living creatures, this responsibility of the people needs no explanation since it is clear and settle in itself. The protection of environment then is supported by the strive towards excellence in all spheres of individual and collective activity to raise the country to achieve the stage of being an environmentally clean nation. 

The subjects related to environment in the seventh schedule of the Constitution: 

Union List 

	Entries 

	52 
	Industries, the control of which by the Union is declared by Parliament by law to be expedient in the public interest

	53 
	Regulation and development of oil fields and mineral oil resources. 

	54 
	Regulation of mines and mineral development. 

	56 
	Regulation and development of inter-State rivers and river valleys. 

	57 
	Fishing and fisheries beyond territorial waters. 


State LIST
	Entries

	6 
	Public health and sanitation. 

	14 
	Agriculture, protection against pest and prevention of plant diseases. 

	18 
	Land, colonization, etc. 

	21 
	Fisheries. 

	23 
	Regulation of mines and mineral development subject to the provisions of List-I. 

	24 
	Industries subject to the provisions of List-I. 


Common or Concurrent List 

	Entries 

	17A 
	Forests. 

	17B 
	Protection of wild animals and birds. 

	20 
	Economic and social planning. 

	20A 
	Population control and family planning 


Under the Concurrent List, both Parliament and state legislatures can enact laws. Article 248 gives the centre the residual power to legislate on any subject not covered in the three lists. Articles 251 and 254 state that a central law on any subject in the Concurrent List generally prevails over a state law on the same subject. Article 249 states that the centre can legislate in the national interest on any subject in the State List provided it can obtain a two-thirds majority in the Rajya Sabha, the upper house of Parliament. Article 252 states that the centre can also pass laws on state subjects if two or more state legislatures consent to such legislation. Article 253 empowers the Parliament ‘to make any law for the whole or any part of the territory of India for implementing any treaty, agreement or convention with any other country or countries or any decision made at any international conference, association or other body’. These provisions of the Constitution of India give a dominant role for the central government on matters relating to environmental protection. 

Even though many entries in the three lists deal with location-specific subjects which generally come under the jurisdiction of local bodies viz, municipalities and panchayats, until 1992, they were not given the necessary powers to deal with these subjects. Part IV (Directive Principles of State Policy), Article 40 provides that ‘the State shall take steps to organize village panchayats and endow them with such power and authority as may be necessary to enable them to function as units of self government’. These are only guidelines for policy formulation. Until the 73rd and 74th amendments to the Constitution in 1992, the Constitution did not assign powers to the local bodies; local government was simply treated as a subject in the State List. 

MANDATORY REQUIREMENTS - ENVIRONMENT

THE ELECTRICITY ACT, 2003 

This Act seeks to create a framework for the power sector development by measures conducive to the industry. Electricity Act does not explicitly deal with environmental implications of activities related to power transmission. The applicable legal provisions under this Act are as follows: Section 68(1) - sanction from the Ministry of Power (MOP) is a mandatory requirement for taking up any new project. The sanction authorizes SJVN to plan and coordinate activities to commission new projects. 

THE FOREST (CONSERVATION) ACT, 1980 

This Act provides for the conservation of forests and regulating diversion of forestlands for non-forestry purposes. When projects falls within forestlands, prior clearance is required from relevant authorities under the Forest (Conservation) Act, 1980. State governments cannot de-reserve any forestland or authorise its use for any non-forest purposes without approval from the Central government. 

The steps for forest clearance are briefly described below: 

i) IDENTIFICATION OF FOREST AREA INVOLVED (LOCATION OF PROJECT) 

Preliminary location of project is done by using tools such as the forest atlas and Survey of India maps. During route alignment, all possible efforts are made to avoid the forest area (like national park and sanctuaries) or to keep it to the barest minimum. Whenever it becomes unavoidable due to the geography of terrain or heavy cost involved in avoiding it, different alternative options are considered to minimize the requirement of forest area. 

For selection of optimum proposal, the following criteria are taken into consideration: 

a) any monument of cultural or historical importance is not affected by the project; 

b) the proposed alignment of the project line does not create any threat to the survival of any community with special reference to Tribal Community; 

c) the proposed alignment of the project does not affect any public utility services such as playgrounds, schools and other establishments; 

d) the alignment of the project does not pass through any sanctuaries, National Park, Biosphere reserves or eco-sensitive zones; and 

e) the alignment of the project does not infringe with area of natural resources. 

To achieve this, selection of forest area involved is undertaken in close consultation with representatives from the State forest departments and the Department of Revenue. Minor alterations are made to avoid environmentally sensitive areas and settlements at execution stage. Trees on such locations are felled but after stringing is complete and natural regeneration is allowed to specific heights and whenever required the tree plantation is taken. 

ii) FORMULATIONOF FOREST PROPOSAL 

After finalization of forest area involved for project location SJVNL submits details in prescribed Performa to the respective DFO/ Nodal Officer (Forest) of concerned State Government. DFO/ Nodal Officer forwards the details to the concerned Divisional Forest Officer (DFO) / Conservator of Forest for formulation of forest proposal for processing of clearance under the Forest (Conservation) Act, 1980. The DFO then surveys the relevant forest area required for the construction of project under the possible alternatives. Forest authorities conduct a cost-benefit analysis to assess the loss of forest produce, loss to environment vis-à-vis benefits of project . Compensatory Afforestation (CA) scheme is prepared to compensate loss of vegetation and is the most important and integral part of the proposal. For CA, the forest authorities identify degraded forestland of twice the area of affected land. SJVNL provides undertaking/ certificate to meet the cost of compensatory afforestation and the Net Present Value of forestland diverted. The NPV rate varies from Rs. 5.8 to Rs. 9.2 lakh per hectare (as per MoEF Notification dt. 23.04.04) and is payable to the “Compensatory Afforestation Fund Management and Planning Authority” (CAMPA). If the forest is rich in wildlife, then the Chief Wildlife Warden also gets a detailed assessment report prepared including measures to protect the wildlife, which is submitted with the proposal.

iii) APPROVAL OF PROPOSAL 

The proposal is submitted to the state forest department and then forwarded to the principal chief conservator of forests in the state and finally to the state secretariat. The State Government recommends the proposal for further processing and approval to a) Concerned Regional Office of the MoEF if the area involved is 40 hectare or less b) MoEF, New Delhi if the area is more than 40 hectare. The approval process is illustrated in Appendix –II. 

To facilitate speedy approval of forest proposal involving lesser area, Ministry of Environment & Forests had established Regional Offices in each region for processing and approving these proposals . The MoEF approves the proposal in two stages. In principle or first stage approval is accorded with certain conditions depending upon the case. Second stage, or final approval is provided after the compliance report of the conditions stipulated in first Forest Proposal (FP) is received by MOEF,GOI from State Forest Department . SJVNL follows all relevant guidelines including the directions of the Supreme Court in this regard from time to time. 
ENVIRONMENTAL (PROTECTION) ACT, 1986

The Environment (Protection) Act, 1986 was introduced as an umbrella legislation that provides a holistic framework for the protection and improvement to the environment. 

In terms of responsibilities, the Act and the associated Rules requires for obtaining environmental clearances for specific types of new / expansion projects (addressed under Environmental Impact Assessment Notification, 1994) and for submission of an environmental statement to the State Pollution Control Board annually. Environmental clearance is not applicable to hydro projects also. 

SJVNL undertakes Environmental Impact Assessment for all projects as a standard management procedure as laid down in The Environment (Protection) Act, 1986 and also functions within permissible standards of ambient air quality and noise levels as prescribed by national laws andalso functions within permissible standards of ambient air quality and noise levels as prescribed by national laws and international regulations. The Environmental Clearance procedure is at Appendix- III. 

Other rules and regulations under the Environmental (Protection) Act, 1986 applicable to the operation of SJVNL are described below: 
AIR (PREVENTION AND CONTROL OF POLLUTION) ACT 1981

The objective of this Act is to provide for the prevention, control and abatement of air pollution, for the establishment, with a view to carrying out the aforesaid purposes, of Boards, for conferring on and assigning to such Boards powers and functions relating thereto and for matters connected therewith. 

Decisions were taken at the United Nations Conference on the Human Environment held in Stockholm in June 1972, in which India participated, to take appropriate steps for the preservation of the natural resources of the earth which, among other things, includes the preservation of the quality of air and control of air pollution. 

Therefore it is considered necessary to implement the decisions foresaid in so far as they relate to the preservation of the quality of air and control of air pollution. 

WATER (PREVENTION & CONTROL ) ACT 1974

The objectives of the Water (Prevention and Control of Pollution) Act are to provide for the Prevention and Control of Water Pollution and the maintenance or restoration of the wholesomeness of water for the establishment, with a view to carrying out the purposes aforesaid, of Boards for the prevention and control of water pollution, for conferring on and assigning to such Boards powers and functions relating thereto and for matters connected therewith.

WILDLIFE PROTECTION ACT, 1972

According to the Wildlife Protection Act, 1972 "wildlife" includes any animal, bees, butterflies, crustacea, fish and moths; and aquatic or land vegetation which forms part of any habitat. In accordance with Wildlife (Protection) Amendment Act, 2002 “no alternation of boundaries / National Park / Sanctuary shall be made by the State Govt. except on recommendation of the National Board for Wildlife (NBWL)”. 

Further, in terms of Supreme Court Order dated 13.11.2000 the State Govts have to seek prior permission of Supreme Court before submitting the proposal for diversion of forest land in National Park sanctuaries. 

Whenever, any part of Wildlife Sanctuary / National Park is getting affected by a hydro project the forest proposal in respect of such project is entertained by MoEF, GOI only after permission of de-reservation / de-notification of Wildlife Sanctuary /National Park has been accorded. After recommendation of Standing Committee of NBWL proposal for de-reservation/ de-notification is ratified by Hon’ble Supreme Court.

THE BIOLOGICAL DIVERSITY ACT, 2002

The Ministry of Environment and Forests has enacted the Biological Diversity Act, 2002 under the United Nations Convention on Biological Diversity signed at Rio de Janeiro on the 5th day of June, 1992 of which India is also a party. This Act is to “provide for the conservation of biological diversity, sustainable use of its components, and fair and equitable sharing of the benefits arising out of the sued of biological resources, knowledge and for matters connected therewith or incidental thereto.” As per the provision of act certain areas, which are rich in biodiversity and encompasses unique and representative ecosystems are identified and designated as biosphere reserve to facilitate its conservation. All restrictions applicable to protected areas like National Park & Sanctuaries are also applicable to these reserves. SJVNL abides by the provision of act wherever applicable and try avoiding these biosphere reserves while finalizing the project infrastructure locations. 

HAZARDOUS WASTES (MANAGEMENT AND HANDLING) AMENDMENT RULES, 2003

These Rules classify used mineral oil as hazardous waste under the Hazardous Waste (Management & Handling) Rules, 2003 that requires proper handling and disposal. Organisation will seek authorisation for disposal of hazardous waste from concerned State Pollution Control Boards (SPCB) as and when required.
OZONE DEPLETING SUBSTANCES (REGULATION AND CONTROL) RULES, 2000

MoEF vide its notification dt. 17th July, 2000 under the section of 6, 8 and 25 of the Environment (Protection) Act, 1986 has notified rules for regulation/ control of Ozone Depleting Substances ( ODS) under Montreal Protocol. As per the notification certain control and regulation has been imposed on manufacturing, import, export, and use of these compounds. 

Organisations as per provisions of notification shall is phase out all equipment, which uses these substances, and is aiming at CFC free organisation in near future. 

OTHER ENVIRONMENT – RELATED LAWS

The Shore Nuisance (Bombay and Kolaba) Act, 1853 

This is the earliest Act on the statue book concerning control of water pollution in India. 

The Serais Act, 1867 

The Act enjoined upon a keeper of Serai or an inn to keep a certain quality of water fit for consumption by “persons and animals using it” to the satisfaction of the District magistrate or his nominees. Failure for maintaining the standard entailed a liability of rupees twenty. 

The North India Canal and Drainage Act, 1873 

Certain offences have been listed under the Act contained in Section 70. 

Obstruction in Fairways Act, 1881 

Section 8 of the Act empowered the Central Government to make Rules to regulate or prohibit the throwing of rubbish in any fairway leading to a port causing or likely to give rise to a bank or shoal.

Indian Easements Act, 1882 

Illustrations (f), (h) and (j) of Section 7 of the Act deal with pollution of waters. 

The Indian Fisheries Act, 1897 

The Indian Fisheries Act, 1897 contains seven sections. Section 5 of the Act prohibits destruction of fish by poisoning waters. 

Indian Ports Act, 1908 

Water pollution by oil has been regulated by the Indian Ports Act, 1908. 

The Indian Forest Act, 1927 

Section 26(i) of the Act makes it punishable if any person, who, in contravention of the rules made by the State Government, poisons water of a forest area. The State Government has been empowered under Section 32(f) to make rules relating to poisoning of water in forests. 

The Damodar Valley Corporation Act, 1948 

The Act _overnment the Corporation to make regulations with the previous sanction of the Central Government for preventing “pollution of water”. 

The Factories Act, 1948 

Factories Act, 1948 is a social welfare legislation intend to secure health, safety and welfare of the workers employed in factories. Hiowever,some of the provisions of this Act are concerned with prevention of water pollution.

The Mines Act, 1952 

Chapter V of the Act deals with provisions regarding health and Safety of the employees. Section 19(i) Government upon arrangement for the quality of water for drinking purposes. 

The River Boards Act, 1956 

The Act provides for the creation of River Boards for regulation and development of interstate rivers and river valleys. One of the functions of the Board is to advise to the Government concerned on “prevention of pollution of the waters of the interstate rivers”. 

The Merchant Shipping Act, 1958 

The International Convention for the Prevention of Pollution of the Sea by Oil, 1954 is the first treaty for the reduction of oil pollution of the sea. In order to give effect to this Convention, the Merchant Shipping Act regulates and controls the discharge of oil or oil mixture by an Indian tanker or ship within any of the prohibited zones or by a foreign tanker or other ship within the prohibited zone adjoining the territories of India. Further, there is a prohibition for discharging any oil anywhere at sea from an Indian ship.

Constitutional Amendments and Public Interest Litigation

The 73rd and 74th Constitutional amendments of 1992 recognized the three-tier structure of the government by devolution of power to the local bodies viz. panchayats in rural areas and municipalities in urban areas. With the passage of bills by the state legislatures and devolving powers and allocating revenue sources, these local bodies can become institutions of self-government. The eleventh schedule contains environmental activities such as soil conservation, water management, social forestry and non-conventional energy, that panchayats can undertake. The twelfth schedule lists activities such as water supply, public health and sanitation, solid waste management and environmental protection which the municipalities can undertake. These grass root level institutions can facilitate greater participation by the people in local affairs, promote better planning and implementation of developmental and environmental programs and be more responsive to the needs of the people. 

The Supreme Court and the High Courts have played an active role in the enforcement of constitutional provisions and legislations relating to environmental protection. The fundamental right to life and personal liberty enshrined in Article 21 has been held to include the right to enjoy pollution free air and water. In R.R. Delavoi v. The Indian Overseas Bank case, 1991, the Madras High Court pointed out: ‘Being aware of the limitations of legalism, the Supreme Court in the main and the High Courts to some extent for the last decade and a half did their best to bring law into the service of the poor and downtrodden under the banner of Public Interest Litigation. The range is wide enough to cover from bonded labour to prison conditions and from early trial to environmental protection’. This is a new remedy available to public spirited individuals or societies to go to the court under Article 32 for the enforcement of the fundamental right to life (including clean air and water) contained in Article 21.

Judicial Activism

The interpretation of Article 21 of the Constitution to include the right to clean air and water by the Supreme Court and the High Courts, the remedy available to any citizen to go to the court under the banner of public interest litigation for the enforcement of the right to clean air and water, and the growing public awareness evident in the formation of NGOs and welfare organizations for the promotion of environmental quality, radically altered the situation in the nineties. We present a summary of selected Supreme Court judgments below. 

In Rural Litigations and Entitlement Kendra v. State of Uttar Pradesh, the Supreme Court directed the closure of mining operations though blasting in the Doon-Valley. It held that closure would cause hardship to the affected parties, but it was a price that had to be paid for protecting and safeguarding the rights of the people to live in healthy environment with minimal disturbance of ecological balance. It further directed the affected areas to be reclaimed and afforestation and soil conservation programs to be taken up so as to provide employment opportunities to the affected workers. 

In M.C. Mehta v. Union of India case, the Court directed the stopping of the working of tanneries which were discharging effluents in River Ganga and which did not set up primary effluent treatment plants. It held that the financial incapacity of the tanners to set up primary effluent treatment plants was wholly irrelevant. The Court observed the need for (a) imparting lessons in natural environments in educational institutions, (b) group of experts to aid and advise the Court to facilitate judicial decisions, (c) constituting permanent independent centre with professionally public spirited experts to provide the necessary scientific and technological information to the Court, and (d) setting up environmental courts on regional basis with a right to appeal to the Supreme Court.19.

Concluding Remarks

Market failures provide a justification for government intervention in markets. In the area of environmental protection, markets do not exist for some environmental resources, such as air and water in river because these resources possess the characteristics of public goods. Hence when the social goal is economic efficiency, even Coase would assign a role for the state in the assignment of property rights to the resources and in undertaking measures to reduce the transaction costs to facilitate bargaining between private parties. The Coasean approach also presupposes a court system to deal with cases when bargaining between two or more parties does not result in a mutually beneficial solution. Pigou advocates state intervention in the form of a tax on the polluting units. The Pigouvian prescription has now taken the form of the polluter pays principle. 

Equity considerations are also important in environmental policy making. When the distribution of income is highly skewed and about one-third of the population live below the poverty line intragenerational equity must be of social concern. The reason is that the poor are the victims of environmental degradation even though their contribution to environmental degradation is proportionately less than that of the rich. Further, the poor do not have the means to undertake averting expenditures to protect them from various environmental hazards. 

Intergenerational equity has been accepted by both international agencies and many countries as an operational principle of sustainable development. The government must function as a trustee for the unborn. The precautionary principle suggests that when there are great uncertainties about the magnitudes of option and existence values of an ecological resource, preservation or conservation may be a better policy option than development. Therefore government intervention to preserve scenic spots, wild life sanctuary and biodiversity is justified in the public interest. 

In terms of Durkheim's (1984) classification Indian environmental laws are repressive. In Weber's (1980) sense the laws are prohibitive. In terms of typologies adopted in the ADB Report (1998), the existing laws and rules come.

under the typologies "state-rule based" and "state-discretionary". India's experience with environmental policy making during the last three decades reveals that government failures do occur under a CAC regime. 

When the economy is being liberalised and globalised the environmental policy must also change. As the resources are limited and the central, state and local governments face severe budget constraints, cost benefit analysis of environmental laws and regulations should be made mandatory. Wherever feasible, greater reliance should be placed on the use of economic instruments for environmental protection because, if the instruments are well designed, they can signal the users of environmental resources about the social scarcity values of these resources and at the same time generate revenues to the governments. The government can also provide an enabling environment to community based organizations to participate in the management of local commons and in the enforcement of environmental laws and rules. The government must make a transparent and conscious assessment of the trade-off between efficiency and equity in the matter of environmental policy.
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