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        Cuttack                                                               By the Petitioner through

        Date. 07.09.2008                                                         

                                                                                                   Advocate.
IN THE HIGH COURT OF ORISSA, CUTTACK.
W.P. C. No.                   of  2008.
                                                                                          CODE NO.311800
     In the matter of:

An application under Articles 226 & 227 of the Constitution of India;

                                   AND

     In the matter of:

An application under the Central Industrial Security Force Act, 1968 & the Rules framed there under;

                                    AND

     In the matter of:

An application challenging the legality & validity of the confirming order of punishment;

                                     AND           

     In the matter of:                                 

Ram Prit Singh, Head Constable, G.D., No.801390049, aged about 54 yrs, S/o. Sri Rameswar Singh, permanent resident of Vill - Malti, Po- Desua, Dist.-Samastipur, Bihar, at present serving & residing at CISF Unit, TTPS, Talcher Thermal, Dist.- Angul, Orissa.      

                                                                                  . . .                  Petitioner.                                                                                

                                                             -  Versus  -

1.      Union of   India, represented   through the Principal    

                                            Secretary (C.I.S.F.) Ministry of Home Affairs, North   

                                             Block, New  Delhi.

2.    The Director General, C.I.S.F., Block -13, C.G.O.’s   

         Complex, Lodhi Road, New Delhi – 110003.

                                    3.      The Sr. Commandant, 

          C.I.S.F. Unit, NALCO, Angul, Orissa.    

                                    4.      The Dy. Commandant, 

          C.I.S.F. Unit, TTPS, Talcher Tharmal, 

          Dist. - Angul,  Orissa.  

5.      The Asst. Commandant, 

         C.I.S.F. Unit, TTPS, Talcher Tharmal, 

         Dist. - Angul,  Orissa.                                                                                                          

                                      . . .            Opp. Parties.
          The matter out of which this writ application arises was never   before this Hon`ble Court, 

To

The Hon`ble Sri Dr. Balbir Singh Chauhan, B.Sc., LL.B., Ph.D. (law) the Hon`ble Chief Justice of Orissa High Court and His Lordship’s other companion Justices of the said Hon`ble Court.

                     The humble petition of the 

                                                                               petitioner above named;

MOST RESPECTFULLY SHEWETH:
1.                That the petitioner is a citizen of India, and an enrolled member of the Central Industrial Security Force and at present serving & residing at CISF Unit TTPS, Talcher Thermal, Angul district within the jurisdiction of this Hon`ble Court and the cause of action for filling of this writ application arises within the territorial jurisdiction of this Hon`ble Court.

2.               That the petitioner in this writ application challenges the legality and validity of the confirming order of punishment imposing the petitioner minor penalties of withholding of one increment of pay for a period of one year with out cumulative effect.

3.                That under Central Industrial Security Force Act, 1968,  (in short   the `Act`). The Central Industrial Security Force  (in short the `Force`) has   been constituted by the Central Government for better protection and security of Industrial Undertaking owned by the Central Government. It consists of number of supervisory officer, sub-Ordinate Officers, under officers and other enrolled members of the Force.

 4.              That the petitioner is an enrolled member of the Force. He was first appointed & pasted as constable at BCCL, Dhanbad on Dtd.01.05.1980. Thereafter he has been transferred and posted to different CISF Units at different Industrial undertakings throughout India. In due course of time he was promoted and posted as Head Constable. On dtd.01.05.2005 he was transferred and posted as such at TTPS, Talcher. He has been serving there sincerely. 

5.             That while matter was stood thus, along with a copy of the statement of imputation / misconduct / misbehavior vide Notice No. 626 Dtd.25.10.2007, the petitioner was called upon to show cause as to why action shall not be taken against him in accordance with Rule - 37 of the Central Industrial Security Force Act Rules, 1969  (in short Rule) on the alleged charges of negligence, indiscipline and bedlam in duty. 

                    It is alleged that during dtd.17.07.2007, 09.00 o’clock to dtd.18.07.2007, 05.00 o’clock, having bee provided with a walky-talky, the petitioner was on patrolling duty at the watch tower-5 / broken wall. While after asking the situation report over walky-talky, the Shift-in-charge, Sri P. Patnaik, told the petitioner to keep contact with the constable on the duty post by whistling whistle, by misbehaving the shift in-charge through walky-talky, the petitioner told that, ‘Apako bada souk hei siti sunane ka, isme bajakar sunae, koi kam nahin hei niyantran kakhya mey baithakar bakabas karata hei.’  That has been recorded in the Unit Control Room Registry No.801, time 02.10 dtd.18.07.2007. The copy of the Show-Cause Notice Dtd.25.10.2007 is annexed herewith as   Annexure- 1.


6.            That the petitioner denying the allegations made against him submitted his reply that while the Shift-in-charge asked the petitioner to whistling whistle over walky-talky as to whether he had having a whistle or not, the petitioner told that if he would do so then the employees of the NTPS/TTPS would became sad, so the Shift-in-charge may check him whether he had having a whistle or not. He told nothing more. A copy of the Reply to show-cause is annexed herewith as Annexure-2.

7.                That without taking in to consideration of the Reply to show-cause vide Annexure-2 most illegally the disciplinary authority , the OPP-5, vide Final Order No.15013/Disc/CISF/TTPS/Min-07-675 dtd.06.08.2007 passed the disciplinary order imposing the petitioner minor penalties of withholding of one increment of pay for a period of one year with out cumulative effect.  “Ek Barsik Betan Bruddhi Ek Barsa Ke Lie Bina Sanchayi Prabhab Ke Roke Jane Ki Saja Jiska Prabhab Agale Betan Bruddhi Par Nahi Padega”. The copy of the Final Order No.15013/Disc/CISF/TTPS/Min-07-675 dtd.06.08.2007 is annexed herewith as Annexure- 3.
8.              That it is pertinent to mention here that in addition to the punishment imposed as stated above, the petitioner was hurt in sentiment as in the Final Order the petitioner was addressed as constable instead of Head constable. However vide letter No.15013/Disc/CISF/TTPS/Min-07/3468 dtd.10.08.2007 the same was rectified immediately after he vide his representation dtd10.08.2007 brought the same to the notice of the Asst. Commandant. 

9.               That being aggrieved by the said order of punishment on 06.09.2007 the petitioner made an appeal to OPP-4. But with applying his judicious mind, the OPP-4 vide Order No. 15013 /TTPS/Disc /Appeal /07-1147 dtd.14.12.2007 most illegally rejected his appeal. The copy of the Appeal Petition and the Order in appeal are annexed herewith as   Annexure - 4 & 5 respectively.


10.               That the being aggrieved by the appellate order vide Annexure-5, the petitioner on dtd.04.02.2008 made a revision petition to the OPP-3. But without appreciating the revision made by the petitioner, the OPP-3 vide Order No. 15014 / Disc /R.P /08-468 dtd.15.04.2008 most illegally rejected the same. The copy of the Revision Petition and the Order in Revision are annexed herewith as   Annexure - 6& 7 respectively.


11.                That the petitioner respectfully submits that it is well settled that after taking into consideration of the reply to show-cause made by the delinquent officer, the disciplinary authority will proceed to record his findings on each charge. If the disciplinary authority is satisfied that the allegations have not been proved, the Govt. servant may be exonerated. If the allegations are substantiated, the disciplinary authority may impose minor penalty on the concerned Govt. servant as per the provision.  In the instant case with out any findings on the charges leveled against the petitioner, the penalties have been imposed on the petitioner. 

12.                 That it is not disputed that the walky-talky has been provided to the enrolled members of the force as well as the employees of the project but   none has heard that the petitioner has misbehaved the Shift-in-charge through walky-talky. The onus lies on the disciplinary authority to prove it’s own stand that the petitioner misbehaved the Shift-in-charge through walky-talky. The final order of punishment, appellate as well as the revision order is clear disregard of the provisions of law, where the decision is vitiated by an error of law on the face of the record as distinguished from an error of fact. The impugned order is otherwise bad, illegal and not in conformity with law. 

13.             That the natural justice demands that penalty should not be imposed whimsically, arbitrarily in order to specify the vindictiveness of the authority. It should be imposed for good and sufficient reasons. The decision of the disciplinary authority to impose the prescribed penalties should be based on the principle of fair play, justice, equity and good conscience. The concept of rule or law would lose its vitality if instrumentality of the state were not charged with the duty of discharging their function in fair and just manner. The requirement of acting judicially in essence is nothing but requirement to act justly and fairly and not arbitrarily or capriciously.

14.            That in view of the above the impugned order is without or in excess of jurisdiction and as such liable to be set aside.

15.                That without prejudice to the above submissions, the petitioner reserves the right to supplement other grounds during adjudication of the proceedings.

16.             That the petitioner has no other alternative remedy except seeking the extra ordinary jurisdiction of this Hon`ble court. 

- P  R  A  Y  E  R-

                       It is therefore prayed that your Lordship would be graciously pleased to admit the writ application, issue notice to the opp. parties to show cause as to why the writ application shall not be allowed and upon their showing no cause or insufficient cause, allow the writ application by quashing the impugned order of revision, appeal & final order of punishment and issue a writ in the nature of Mandamus or any other appropriate writs (s) directing the opp. parties, to re-determine the matter as per law as much as it can not defeat the very purpose of the principle of natural justice and pass any such other order( s) as may deem fit and proper in the facts and circumstances of the case;                    

                And for this act of kindness, the petitioner shall as in duty bound ever pray.

CUTTACK.                                                              By the petitioner through,

Dtd.07.09.2008.                       

                                                                                             Advocate.

-  A  F  F  I  D  A V  I  T  -
                          I, Sri Ram Prit Singh, Head Constable, G.D., No.801390049, aged about 54 yrs, S/o. Sri Rameswar Singh, permanent resident of Village - Malti, Po- Desua, Dist.-Samastipur, Bihar at present serving & residing at T.T.P.S., Thermal, Talcher, Dist.- Angul do hereby solemnly   affirm and state as follows:-

  1.        That I am the petitioner in the aforesaid application.

                   2.         That the facts   stated above in this application are

                               all true to the best of  my knowledge and belief.

Identified by,

Advocate                                                                         DEPONENT.

                  Certified that due to non-availability of catridge papers, this matter has been printed in thick fine papers. Further I undertake that the English translation of Hindi documents will be furnished as & when if, so required.

Cuttack.

Dtd.07.09. 2008                                                                      Advocate.

