THE NEGOTIABLE INSTRUMENTS ACT, 1881

INTRODUCTION

In India, there is reason to believe that instrument to exchange were in use from early times  and we find that papers representing money were introducing into the country by one  of the Mohammedan sovereigns of Delhi in the early part of the fourteenth century. The word 'hundi', a generic term used  to denote instruments of exchange in vernacular is derived from the Sanskrit root 'hand' meaning 'to   collect' and well expresses the purpose to which instruments were utilized in their origin. With the advent of British rule in India commercial activities increased to a great extent. The growing demands  for money could not be met be mere supply of coins; and the instrument  of credit took the function of money which they represented.

Before the enactment of the Negotiable Instrument Act, 1881, the law of negotiable instruments as prevalent in England was applied by the Courts in India when any question relating to such instruments arose between Europeans. When then parties were Hindu or Mohammedans, their personal law was held to apply. Though neither the law books of Hindu nor those  of Mohammedans contain any reference to negotiable instruments as such, the customs prevailing among the merchants of the respective community were recognized by the courts and applied to the transactions among them. During the course of time there had developed in the country a strong body of usage relating to Hindis, which even the Legislature could not without hardship to Indian bankers and merchants ignore. In fact, the Legislature felt the strength of such local usages and though fit to exempt them from the operation of the Act with a proviso that such usage may be excluded altogether by appropriate words. In the absence of any such customary law, the principles derived from English law were applied to the Indians as rules of equity justice and good conscience.

The history of the present Act is a long one. The Act was originally drafted in 1866 by the India Law Commission and introduced in December, 1867 in the Council and it was referred to a Select Committee. Objections were raised by the mercantile community to the numerous deviations from the English Law which it contained. The Bill had to be redrafted in 1877. After the lapse of a sufficient period for criticism by the Local Governments,  the High Courts and the chambers of commerce, the Bill was revised by a Select Committee. In spite of this Bill could not reach the final stage. In 1880 by the Order of the Secretary of State, the Bill had to be referred to a new Law Commission. On the recommendation of the  new Law Commission the Bill was re-drafted and again it was sent to a Select Committee which adopted most  of the additions recommended by the new Law Commission. The draft thus prepared for the fourth time was introduced in the Council and was passed into law in 1881 being the Negotiable Instruments Act, 1881 (26 of 1881)

STATUTORY ANALYSIS

DISHONOUR OF CHEQUES 

138. Dishonour of cheque for insufficiency, etc., of funds in the accounts

Where any cheque drawn by a person on an account maintained by him with a banker for payment of any amount of money to another person from out of that account for the discharge, in whole or in part, of any debt or other liability, is returned by the bank unpaid, either because of the amount of money standing to the credit of that account is insufficient to honour the cheque or that it exceeds the amount arranged to be paid from that account by an agreement made with that bank, such person shall be deemed to have committed an offence and shall without prejudice to any other provisions of this Act, be punished with imprisonment for 2["a term which may extend to two year"], or with fine which may extend to twice the amount of the cheque, or with both:



Provided that nothing contained in this section shall apply unless-

(a) The cheque has been presented to the bank within a period of six months from the date on which it is drawn or within the period of its validity, whichever is earlier.

(b) The payee or the holder induce course of the cheque, as the case may be, makes a demand for the payment of the said amount of money by giving a notice, in writing, to the drawer, of the cheque, ["within thirty days"] of the receipt of information by him from the bank regarding the return of the cheques as unpaid, and

(c) The drawer of such cheque fails to make the payment of the said amount of money to the payee or, as the case may be, to the holder in due course of the cheque, within fifteen days of the receipt of the said notice. 

Explanation: For the purpose of this section, "debt or other liability" means a legally enforceable debt or other liability].

OBJECTS AND REASONS OF AMENDING ACT OF 2002

The Negotiable Instruments Act, 1881 was amended by the Banking, Public Financial Institutions and Negotiable Instruments Laws (Amendment) Act, 1988 wherein a new Chapter XVII was incorporated for penalties in case of dishonour of cheques due fo insufficiency of funds in the account of the drawer of the cheque. These provisions were incorporated with a view to encourage the culture of use of cheques and enhancing the credibility of the instrument. The existing provisions in the Negotiable Instruments Act, 1881, namely, sections 138 to 142 in Chapter XVII have been found deficient in dealing with dishonour of cheques, Not only the punishment provided in the Act has proved to be inadequate, the procedure prescribed for the Courts to deal with such matters has been found to be cumbersome. The Courts are unable to dispose of such cases expeditiously in a time bound manner in view of the procedure contained in the Act- (Para 1)

Keeping in view the recommendations of the Standing Committee on Finance and other representations, it has been decided to bring out, inter alia, the following amendments in the Negotiable Instruments, Act, 1881, namely:-

(i) to increase the punishment as prescribed under the Act from one year to two years;

(ii) to increase the period for issue of notice by the payee to the drawer from 15 days to 30 days; (Para 4)

1. Inserted by Act 66 of 1988, 

 sec. 4  (w.e.f. 1-4-1989) . Earlier Chapter XVII relating to        " Notaries Public" Inserted by Act 2 of 1985, sec. 10, was replaced by the Notaries Act, 1952 (53 of 1952), 

sec. 16 (w.e.f. 14-2-1956).

2. Substituted by Act 55 0f 2002,

 sec. 7 for "a term which may extended to one year"         (w.e.f. 6-2-2003).

3. Substituted by Act 55 of 2002,

 sec. 7, for "within Fifteen days" (w.e.f. 6-2-2003).

Amendment of section 138

7. In section 138 of the principal Act,-

(a) for the words "a term which may be extended to one year", the words "a term which may be extended to two years" shall be substituted;

(b) in the proviso, in clause (b), for the words "within fifteen days", the words "within thirty days" shall be substituted.

139.Presumption in favour of holder

It shall be presumed, unless the contrary is proved, that the holder of a cheque received the cheque of the nature referred to in section 138 for the discharge, in whole or in part, or in any debt or other liability.

140 .Defence which may not be allowed in any prosecution under section 138

It shall not be a defence in a prosecution for an offence under section 138 that the drawer had no reason to believe when he issued the cheque that the cheque may be dishonoured on presentment for the reasons stated in that section.

1) If the person committing an offence under section 138 is a company, every person who, at the time the offence was committed, was in charge of, and was responsible to, the company for the conduct of the business of the company, as well as the company, shall be deemed to be guilty of the offence and shall be liable to be proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall render any person liable to punishment if he proves that the offence was committed without his knowledge, or that he had exercised all due diligence to prevent the commission of such offence

2) Notwithstanding anything contained in sub-section 

(1) where any offence under this Act has been committed by a company and it is provided that the offence has been committed with the consent or connivance of, or is attributable to, any neglect on the part of, any director, manager, secretary or other officer of the company, such director, manager, secretary or other officer, shall also be deemed to be guilty of that offence and shall be liable to be proceeded against and punished accordingly.

Explanation : For the purposes of this section,-

a) "company" means any body corporate and includes a firm or other association of individuals; and

b) "director", in relation to a firm, means a partner in the firm.

Amendment of section 141

8. In section 141 of the principal Act, in sub-section (1), after the proviso, the following proviso shall be inserted, namely:-

"Provided further that where a person is nominated as a Director of a company by virtue of his holding any office or employment in the Central Government or State Government or a financial corporation owned or controlled by the Central Government or the State Government, as the case may be, he shall not be liable for prosecution under this Chapter."

142. Cognizance of offences

a) Notwithstanding anything contained in the Code of Criminal Procedure, 1973 (2 of 1974)-

no court shall take cognizance of any offence punishable under section 138 except upon a complaint, in writing, made by the payee or, as the case may be, the holder in due course of the cheque;

b)such complaint is made within one month of the date on which the cause-of-action arises under clause (c) of the proviso to section 138;

c) no court inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of the first class shall try any offence punishable under section 138.

Amendment of section 142

In section 142 of the principal Act, after clause (b), the following proviso shall be inserted, namely:-

"Provided that the cognizance of a complaint may be taken by the Court after the prescribed period, if the complainant satisfies the Court that he had sufficient cause for not making a complaint within such period."

Insertion of new sections after section 142

After section 142 of the principal Act, the following sections shall be inserted, namely.-

143. (1) Power of Court to try cases summarily.  

1) " Notwithstanding anything contained in the Code of Criminal Procedure, 1973 (2 of 1974.), all offences under this Chapter shall be tried by a Judicial Magistrate of the first class or by a Metropolitan Magistrate and the provisions of sections 262 to 265 (both inclusive) of the said Code shall, as far as may be, apply to such trials:

Provided that in the case of any conviction in a summary trial under this section, it shall be lawful for the Magistrate to pass a sentence of imprisonment for a term not exceeding one year and an amount of fine exceeding five thousand rupees:  

Provided further that when at the commencement of, or in the course of, a summary trial under this section, it appears to the Magistrate that the nature of the case is such that a sentence of imprisonment for a term exceeding one year may have to be passed or that it is, for any other reason, undesirable to try the case summarily, the Magistrate shall after hearing the parties, record an order to that effect and thereafter recall any witness who may have been examined and proceed to hear or rehear the case in the manner provided by the said Code.

2) The trial of a case under this section shall, so far as practicable, consistently with the interests of justice, be continued from day to day until its conclusion, unless the Court finds the adjournment of the trial beyond the following day to be necessary for reasons to be recorded in writing.

(3) Every trial under this section shall be conducted as expeditiously as possible and an endeavour shall be made to conclude the trial within six months from the date of filing of the complaint.

144. Mode of service of summons –

 (1) Notwithstanding anything contained in the Code of Criminal Procedure, 1973(2 of 1974), and for the purposes of this Chapter, a Magistrate issuing a summons to an accused or a witness may direct a copy of summons to be served at the place where such accused or witness ordinarily resides or carries on business or personally works for gain, by speed post or by such courier services as are approved by a Court of Session.

(2) Where an acknowledgment purporting to be signed by the accused or the witness or an endorsement purported to be made by any person authorised by the postal department or the courier services that the accused or the witness refused to take delivery of summons has been received, the Court issuing the summons may declare that the summons has been duly served.

145.Evidence on affidavit – 

(1) Notwithstanding anything contained in the Code of Criminal Procedure, 1973(2 of 1974), the evidence of the complainant may be given by him on affidavit and may, subject to all just exceptions be read in evidence in any enquiry, trial or other proceeding under the said Code.

(2) The Court may, if it thinks fit, and shall, on the application of the prosecution or the accused, summon and examine any person giving evidence on affidavit as to the facts contained therein.

146. Bank's slip prima facie evidence of certain facts – 

 The Court shall, in respect of every proceeding under this Chapter, on production of bank's slip or memo having thereon the official mark denoting that the cheque has been dishonoured , presume the fact of dishonour of such cheque , unless and until such fact is disproved.

147. Offences to be compound –

 Notwithstanding anything contained in the Code of Criminal Procedure; 1973(2 of 1974.), every offence punishable under this Act shall be compoundable."

Q1. What can I do when a cheque is dishonoured for the reason of insufficient funds. What legal action I can take to get the amount cleared?

A. On the dishonour of a cheque, one can file a suit for recovery of the cheque amount along with the cost & interest under order XXXVII of Code of Civil Procedure 1908 ( which is a summary procedure and) can also file a Criminal Complaint u/s 138 of Negotiable Instrument Act for punishment to the signatory of the cheque for haring committed an offence. However, before filing the said complaint a statutory notice is liable to be given to the other party. 

Q2. I have got my cheque dishonoured few months back. It was issued by a Company. What can I do now? 

A. On the dishonour of cheque by the company you can file a suit for recovery of the amount under Order XXXVII of CPC. As you have stated that cheques were dishonoured few months back and you have issued no notice to the company bringing to their knowledge the dishonour of cheques and the life of the cheque is still valid which is usually six months from the date of issue. You please present the cheque again and on receipt of the information about the dishonour of the cheque you immediately issue notice within 30 days from the receipt of the information of dishonour of cheque to the company. If the company does not pay the amount within 30 days from the receipt of the notice, you can file complaint under Section 138 of the Negotiatble Instrument Act. The said complaint is to be filed within one month on the expiry of 30 days period of notice.

Q3. Our is the software distribution co. During course of our business we had supplied software worth Rs.3 lacs. But our client dishonoured the cheque. We have filed court case on him after that he paid us Rs. 1 lac and then he has run away. We do not have any idea about his where about. Court has issued proclaimed offender notice, but we do not now how to trace him. He has closed his account and bankers are not cooperating with information like his other address. Pleas advice? 

A. Let the proceedings of declaration of proclaimed Offender be completed. The accused will be declared Proclaimed Offender and can be arrested at any time. At this stage, you can not do anything else. However, simultaneously you can file Suit for Recovery with the last known address of the accused. 

Q4. I have a cheque dishonoured. I have informed the person in writing, but no response, what should be done to register a case of cheating, and which place it should be filed? The place of the bank, where the cheque was dishonoured or the place where the cheque was handed? 

A. When you have informed the person about the dishonour of the cheque, in case the information is given within 30 days from the dishonour of the cheque, you can file a Complaint under Section 138 of Negotiable Instrument Act within one month after the expiry of notice period of 30 days. The Complaint for cheating is not maintainable legally. However, in certain cases the police have been registering cases of cheating against the accused. 

Q5. I have blank cheques given to me by a partnership firm. Since they owe me some money which I had given to them as a loan. Besides the cheques and the statement of accounts. I do not have anything else. Suppose one day, I suddenly get to know that they have closed the partnership firm and dissolved it, Can I deposit the cheques now and legally raise a claim on them and how? 

A. You should fill the cheques and present for encashment. The Partnership Firm as well as partners are personally liable and even after dissolution also the firm and partners are liable. Once the cheques are dishonoured you have to file a suit for recovery of the said amount under the summary procedure provided in Order 37 of Code of Civil Procedure, 1908. You should also file a complaint under Section 138 of the Negotiable Instruments Act. For this you will have to first give a notice, within 30 days of the dishonouring of the cheques. Then if payment is not made within 30 days of receipt of notice a complaint has to be filed within 30 days thereafter.

ANALYSIS:-

DISHONOUR OF CHEQUE WHERE PROCEEDINGS WERE REJECTED

A CHEQUE is a negotiable instrument, a bill of exchange drawn on a specified banker and not expressed to be payable otherwise than on demand. 

The maker of cheque (he who signs the cheque) is called the `drawer'; the person thereby directed to pay is called the `drawee'. The person named in the instrument to whom or to whose order the money by instrument directed to be paid is called the `payee'. 

Unfortunately, the cheque system is misused. Knowing  well that there are no funds in one's bank account, if one issues cheque to a trader for goods purchased, the bank will return the cheque for insufficiency of funds. 

* By issuing a cheque under such circumstance, you commit an offence under Section 138 of the Negotiable Instruments Act. On the cheque being dishonoured, the trader in terms of Section 138 of the Act can call upon the guilty to pay the money covered by the returned cheque within 15 days from the date of return. 

* If I do not pay the amount despite the notice within one month from the receipt thereof, you commit the offence under Section 138 of the Act. 

A decisive case: The validity period of a cheque is six months. In the case filed by Shri Alloys Ltd (appellant) against Jayaswals Neco Ltd (respondent) in the Supreme Court, it has given a landmark judgment settling the law as to where the cheque to be presented. The facts as disclosed are: 

* The appellant issued a cheque dated July 21, 1997 on the State Bank of Indore in favour of the respondent. 

* The cheque, when presented by the respondent, was returned unpaid. 

* The cheque was presented on September 26, 1997 and returned unpaid. 

* The respondent again presented the cheque in the SBI at Raipur on January 20, 1998. 

* The cheque reached the drawer bank on January 24, 1998, six months from the date it became payable. 

* The cheque was returned unpaid by the bank of the respondent on February 3, 1998. 

* Notice in terms of Section 138 was issued on February 10, 1998 and received by the appellant on February 16, 1998. 

Criminal complaint: A criminal complaint was filed against the appellant in a Magistrate court in Raipur . The appellant filed a criminal revision petition in the Sessions court contending that as the cheque was presented for payment beyond the period of six months, as prescribed under proviso(a) to Sec 138 of the Act, no offence was made out. The Sessions court allowed the revision. 

The respondent took the matter to the High court by way of revision and his revision was allowed holding that the cheque can be presented within six months before the drawer's bank (payer's) or it can be presented before the drawer's as well as the payee's bank. It was against this judgment the above appeal was preferred by the appellant. 

Cheque presentation dispute: The Punjab and Haryana High court in the Omprakash versus Gurcharan Singh, and the Gujarat High Court in Arumbhai Nikanthrai Nanavati versus Jayaben Prahladhai cases ruled that a cheque must be presented to the bank on which it was drawn within six months from the date of issue of the cheque. 

However, the Madras High Court in A. K. Publications Ltd versus T. N. News Print and Papers Ltd., has taken the view that a cheque can be presented in the payee's bank or in the drawer's bank and the date of presentation in the respective bank will be reckoned for calculating the period of six months from the date it was drawn. The Madhya Pradesh High court in the case referred to has endorsed the view of the Madras High court. 

In the instant case, the Supreme Court holds that the cheque was not presented before the drawer's bank within the statutory period of six months. The Supreme Court allowing the appeal , held that the criminal court had no jurisdiction to issue the process against the appellant (see accompanying story). 

Case study 1

HC order quashed in cheque dishonour case 

R.N. Sahai 

AFTER the cheques were dishonoured by the bank, the payee had served due notice and yet there was a failure on the part of the accused to pay the money, who had signed the cheques, as the Director of the company. The impugned order of the High Court, the refore, is liable to be quashed. 

So far as the criminal complaint is concerned, once the offence is committed, any payment made subsequent thereto will not absolve the accused of the liability of criminal offence, though in the matter of awarding of sentence, it may have some effect on the court trying the offence. 

But by no stretch of imagination, a criminal proceeding could be quashed on account of deposit of money in the court or that an order of quashing of criminal proceeding, which is otherwise unsustainable in law, could be sustained because of the deposit o f money in this court. 

That was the judgment of the Supreme Court in Rajneesh Aggarwal vs. Amit J. Bhalla (Criminal Appeal Nos. 10-12 of 2001 decided on January 4, 2001) by a Division Bench comprising Mr Justice G.B. Pattanaik and Mr Justice U.C. Banerjee. 

In this case, a single judge of the Himachal Pradesh High Court quashed three criminal complaints filed under Section 138 read with Section 141 of the Negotiable Instruments Act, 1881. The complaints related to dishonour of three cheques given to RA amou nting to Rs 2,32,600. The cheques were presented for encashment, but were returned with the endorsement, ``payment stopped by the drawer''. 

RA served notices on AJB calling upon him to pay the amount of cheques within 15 days of the receipt of the notice. Since he failed to pay the amount, the complaints were filed in the court of the Chief Judicial Magistrate, Kullu. The Magistrate proceede d to hold inquiry, and, thereafter, took cognisance of the offence and directed issuance of process. 

AJB challenged that order by filing an application under Section 482 of the Code of Criminal Procedure 1973, inter alia, on the ground that the stoppage of payment does not constitute an offence, and service of notice, as contemplated under proviso (b) o f Section 138 of the Act has not been proved. 

Those petitions were dismissed by the High Court. It was held that in view of the judgment of the Supreme Court in Modi Cements Ltd vs. Kuchil Kumar Nandi JT 1998 (2) SC 198, there is no merit in any of the petitions. 

It was, however, observed that the accused shall be at liberty to raise all such points during the trial of the case. After dismissal of the application under Section 482 of the Code of Criminal Procedure, AJB filed an application before the magistrate f or recalling the issuance of process. The magistrate dismissed those applications. 

RA, therefore, filed the petitions before the High Court again under Section 482. Before the High Court, he contended that: 

(1) Cheques had been issued in the capacity of the Director of the company to whom the watches were supplied, but the complaint had been filed without impleading the company as accused and as such the same was not maintainable 

(2) In the absence of notice, as contemplated by Clause (b) of the proviso to Section 138 to the drawer of the cheque, that is the company, the criminal proceedings could not be proceeded with. 

The High Court rejected the first contention, and held that the criminal prosecution would lie without impleading the company of which AJB is the Director. 

Regarding the second contention, the High Court came to the conclusion that the notice by the complainant, having been issued to AJB in his individual capacity, and not having been issued to the company, no offence could be said to have been committed by the company. 

Therefore, the criminal proceedings cannot be proceeded against the company by taking recourse to Section 141. RA filed appeals to the Supreme Court against this conclusion of the High Court. 

The Supreme Court after hearing the two sides identified two questions for their consideration. 

(1) Was the High Court justified in coming to the conclusion that the drawer has not been duly served with notice for payment? 

(2) Whether the deposit of the entire amount covered by three cheques, while the matter is pending in the Supreme Court, would make any difference? 

Regarding the first question, the judges observed that it was no doubt true that all the three requirements under Clauses (a), (b) and (c) must be complied with before the offence under Section 138 could be said to have been committed, and Section 141 in dicated as to who would be the persons, liable in the event the offence was committed by a company. 

The High Court itself on facts, has recorded the findings that conditions (a) and (b) under Section 138 have been duly complied with and, therefore, the only question is whether the conclusion of the High Court that condition (c) has not been complied wi th, can be said to be in accordance with law. 

The judges then pointed out that a mere dishonour of a cheque would not give cause of an action unless the payee makes a demand in writing to the drawer of the cheque for the payment, and the drawer fails to make the payment of the said amount of money t o the payee. 

In this case, the cheques had been issued by Bhalla Techtran Industries Ltd through its Director, Mr Amit Bhalla. The appellant had issued a notice to Mr Bhalla. 

Notwithstanding the service of the notice, the amount in question was not paid. The object of issuing notice indicating the factum of dishonour of the cheques was to give an opportunity to the drawer to make payment within 15 days, so that it would not be necessary for the payee to proceed against in any criminal action, even though the bank dishonoured the cheques. 

It was Mr Amit Bhalla, who had signed the cheques as the Director. When the notice was issued to Mr Amit Bhalla, Director of Bhalla Techtran Industries Ltd, it was incumbent upon Mr Bhalla to see that the payments were made within the stipulated period o f 15 days. 

The judges then proceeded to assert that bearing in mind the object of issuance of such notice, it must be held that the notices cannot be construed in a narrow technical way without examining the substance of the matter. 

They also observed that they really failed to understand as to why the judgment of the Supreme Court in Bilakchand Gyanchand Co 1999 (5) SCC 693, would have no application. 

In that case also, criminal proceedings had been initiated against AC, who was the managing director of the company, and the cheques in question had been signed by him. 

In the aforesaid premises, there was no hesitation to come to the conclusion that the High Court had committed an error in recording a finding that there was no notice to the drawer of the cheque, as required under Section 138 of the Act.

CASE STUDY 2

Cheque dishonour case referred back to Magistrate court 

R.N. Sahai 

ON facts of the case, no exception can be taken against the order of the Magistrate taking cognizance of the offence under Section 138 of the Negotiable Instruments Act, 1881 against the sick company and its directors. The ingredients of Section 138 bein g prima facie established from the complaint, and the documents filed with it, the Magistrate rightly took cognizance of the offence and issued summons to the appellants. 

Further, Section 22 of SICA does not create any legal impediment for instituting and proceeding with a criminal case on the allegation of an offence under Section 138 of the Act against a company or its directors. 

Hence there is no good reason in favour of the prayer for quashing the criminal proceedings or for keeping the proceedings in abeyance. It will be open to the appellants to place relevant materials in this regard before the Magistrate before whom the cases are pending, and the Magistrate will examine the matter keeping in mind the discussions made in this judgment. 

In this manner did the Supreme Court dispose of the appeals in Kusum Ingots & Alloys Ltd vs. Penmar Peterson Securities Ltd (Criminal Appeal Nos. 212-216 of 2000 decided on February 23, 2000) by a Division Bench comprising Mr. Justice K.T. Thomas and Mr. Justice D.P. Mohapatra. 

In this case, the post-dated cheques were issued on behalf of the company in favour of the complainant in course of business of the company. When the complainant presented the cheques in the bank, they were returned without payment. Then the complainant issued notice to the company and/or its directors stating the facts of dishonour of the cheques, and demanding payment. 

Since no payment was made within the period of 15 days stipulated under the Negotiable Instruments Act, 1881 (the Act), the payee filed complaint against the company and/or its directors alleging inter alia that they had committed an offence under Section 138 of the Act. 

Before the cheques were presented in the bank or after the bank declined to honour the cheques, the drawer-company was declared sick under the provisions of the SICA by the Board of Industrial and Financial Reconstruction (BIFR). 

On receipt of the summons from the court in the criminal case registered on the basis of the complaint, the accused company and/or its directors filed petitions under Section 482 of the Code of Criminal Procedure or under Article 227 of the Constitution seeking quashing of the complaint/proceeding in the criminal case, mainly on the ground that in view of the provision in Section 22 of SICA, the criminal case instituted against them for commission of the alleged offence under Section 138 of the Act is m is conceived, and compelling the accused to face trial in the case will amount to abuse of the process of court. 

The High Court, having declined to interfere in the proceeding, dismissed the petitions filed by the accused. They filed appeals to the Supreme Court challenging the order passed by the High Court. 

The following points emerging from the judgment clearly state the legal position: 

 Section 22 of SICA only creates an embargo against disposal of assets of the company for recovery of its debts. The purpose of such an embargo is to preserve the assets of the company from being attached or sold for realisation of dues of the creditors. The Section does not bar payment of money by the company or its directors to other persons for satisfaction of their legally enforceable dues. 

 Section 22 of SICA enables BIFR to make an order in writing to direct the sick industrial company not to dispose of, except with the consent of the Board, any of its assets (a) during the period of preparation or consideration of the scheme under Section 18 (b) during the period beginning with the recording of opinion by the Board for winding up of the company under sub-section (1) of Section 20 and up to commencement of the proceedings relating to the winding up before the High Court concerned. The exercise of this power is conditioned by the prescription that the Board is of the opinion that such a direction is necessary in the interest of the sick industrial company or its creditors or shareholders or in the public interest. 

 In a case in which the BIFR has submitted its report declaring a company as `sick' and has also issued a direction under Section 22A restraining the company or its directors not to dispose of any of its assets except with consent of the Board, then the contention raised on behalf of the appellants that a criminal case for the alleged offence under Section 138 of the Act cannot be instituted during the period in which the restraint order passed by the BIFR remains operative cannot be rejected outright. 

 In case of restraint order, it may reasonably be said that the dishonoring of the cheque by the bank and failure to make payment of the amount by the company and/or its directors is for reasons beyond the control of the accused. In such circumstances, it would be unjust and unfair and against the intent and purpose of the statute to hold that the directors should be compelled to face trial in a criminal case. 

ARTICLE---1 

SOURCE –

ECONOMIC TIMES PAPER (10/12/2007)

Bouncing of cheque a compoundable offence: SC 


• NEW DELHI: An accused in a cheque bounce case can escape conviction by settling the dispute and paying the compounding fee, the Supreme Court has said. Interpreting Section 147 of the Negotiable Instruments Act, the apex court said every offence committed under the Act was compoundable. The apex court noted there have been conflicting judgments from high court as to whether an offence relating to bouncing of cheque was compoundable. While some high courts had held the offence was not compoundable, others took the view that it was compoundable, provided the parties to the dispute reached an amicable settlement.

CONCLUSION:-

1)Where any cheque drawn by a person on an account maintained by him with a banker for payment of any amount of money to another person from out of that account for the discharge, in whole or in part, of any debt or other liability, is returned by the bank unpaid, either because of the amount of money standing to the credit of that account is insufficient to honour the cheque or that it exceeds the amount arranged to be paid from that account by an agreement made with that bank, such person shall be deemed to have committed an offence 

2) It   shall without prejudice to any other provisions of this Act, be punished with imprisonment for ["a term which may extend to two year"], or with fine which may extend to twice the amount of the cheque, or with both.

3) In case of restraint order, it may reasonably be said that the dishonoring of the cheque by the bank and failure to make payment of the amount by the company and/or its directors is for reasons beyond the control of the accused. In such circumstances, it would be unjust and unfair and against the intent and purpose of the statute to hold that the directors should be compelled to face trial in a criminal case

4) Supreme Court holds that the cheque was not presented before the drawer's bank within the statutory period of six months. The Supreme Court allowing the appeal, held that the criminal court had no jurisdiction to issue the process against the appellant

5) Dishonour of a cheque would not give cause of an action unless the payee makes a demand in writing to the drawer of the cheque for the payment, and the drawer fails to make the payment of the said amount of money t o the payee. 
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