IN THE HIGH COURT OF ORISSA: CUTTACK.
Misc  Case No.  285 of 2006.

(Arising out of First Appeal No. 64 of 2001)

  In the matter of:                  

An application U/O XXII, Rule 4 (5) (b) of the Code of the Civil Procedure, 1908 for setting aside abatement against the deceased Respondent No. 1 in consequence to non-making of the application for substitution with in the specified period;



   And

 In the matter of:

                              Smt. Kautiki Mistri               . . .        Petitioner.

                                                              - Versus -  

                              Narasingha Mistri & others     . . .     Opp. Parties.

To     

The Hon’ble Sri  Sujit  Barman  Roy, B.A., LL.B., the Chief Justice of  Orissa High Court and  His Lordship’s companion   Justices of the said Hon’ble Court.

  The humble petition of the 

   petitioner above named ;  

MOST RESPECTFULLY SHEWETH:  

1.
         That in the aforesaid First Appeal, the petitioner/appellant has challenged the judgment and decree passed by the learned Civil Judge, (Sr. Dvn.), Chatrapur in T.S.No.69 of 1994, a suit for partition filed by the opp. party no.1/ respondent no.1.

2.
          That the Narasingh Mistri, the Respondent No.1 expired on dated 09.10.2003 leaving behind his legal heirs whose names and address are given in the petition filed under Order 22, Rule 4 of the C.P.C. The right to sue and be sued survives on the legal representatives who are to be substituted

3.                 That the aforesaid appeal was posted on 14.07.2006 for orders with a noting that (i) A.L. & Comp. P. Books not filed, (ii) R.L. by Rs.1 & 2 to 6 not filed. While the appellant was intimated/ called for instruction, the son of the appellant came to Cuttack and met his Advocate on 23. 07.2006. He told that Respondent No. 1 had already expired since long and it was come to his knowledge on 19.07.2006, while he reached to his village. The sons and husband of the appellant have been staying abroad at Delhi and Kolkata and working in private companies. They occasionally visit to village. Due to civil dispute, the family of the Respondent No.1 is not pulling well with the family of the Appellant. Further due to communication gap, the fact of death of the Respondent No.1 could not come to their knowledge. 
4.              That the appellant was ignorant of the death of the Respondent No.1 and could not make an application for the substitution of the legal heirs of the deceased Respondent No.1 in time within the period specified in the limitation Act, 1963. The delay in filing the application for substitution is neither willfully nor deliberate
5.
         That in interest of justice unless the order of abatement   against the deceased Respondent No. 1 in consequence to non-making of the application for substitution with in the specified period is set aside, the petitioner will be highly prejudiced.

P R A Y E R

                      It is therefore, prayed that your Lordships would be graciously pleased to allow this petition and set aside the order of abatement if any against the deceased Respondent No. 1 in consequence to non-making of the application for substitution with in the specified period; 

                  And for this act of kindness the petitioners as in duty bound shall ever pray.

Cuttack.


                               By the petitioner through,

Dtd.22.10.2006







                                                                                       Advocate.

- AFFIDAVIT -

                   I, Sri Ram Chanra Mistri,Aged about 35years, S/o Banamali Mistri, vill/Post-Rambha Dist. Ganjam do hereby solemnly affirm and state as follows:-

1. That I am the elder son of petitioner/appellant. The appellant is suffering form different old age ailments and unable to move. I am looking after her case & authorized to swear this affidavit on her behalf. 

2. That the facts stated above in this application as well as in this affidavit are true to the best of  my knowledge &belief.
Identified by,

Advocate                                                                

  DEPONENT      

              Certified that due to non-availability of c. papers, this matter has been printed in thick fine papers.

Cuttack 

Dtd.22. 10.2006                                                         Advocate

