INDUSTRIAL DISPUTES ACT, 1947

KNOW ABOUT THE “CLOSURE OF AN UNDERTAKING”
PREFACE

The modern conception of an ideal Industrial world has been happily expressed various authors. The problems of human life are at the last, one problem. No solution can be reached for the industrial world which is not reached also for every other human interest. The City of God Lieth four square. It is only by the harmonious development of human powers and by the full employment of all possible human activities that man at last grows rich, and life becomes sweet and gracious ; and in this task of conquering the world and enriching the social order, every man, whatever his lot and place, must work. 
Mathew Arnold sought in Nature and act some measure of relief from :

“ This strange disease of modern life

With its sick hurry, its divided aims,

Its heads overtaxed, its palsied hearts.”

“For what wears out the life of mortal man ?

‘tis that repeated shocks, again, again,

Exhaust the energy of strongest souls,

And numb the elastic powers ;

Till having used a thousand schemes our wit,

To the just pausing Genius we, remit,

Our worn out life, and are what we have been.

The Indian Labour Problem is now a part of the world problem. India is a member of the International Labour Organization. Conditions in the East are fast changing, and influences that mould society in the West are also, slowly but surely, transforming social institutions in the East. An English writer on Labour problems, who in the course of his tour in India visited some of our backward factories, thus describes the conditions he saw and makes a prophecy for the future.

“In the roar and dust of driving machinery we saw the dull toilers plodding at their work. They are handicapped by tropical heat, bookworm, illiteracy, poor pay, bad housing and low moral conditions.  Not they, but the machines and the money behind them are the masters here. There lies a baby of one of the working mothers asleep on the floor, in din and dust. What chance will this child have in life ? It will join the millions of children and youth already in India for whom there helpless unorganized men, against the vast forces of industrial revolution in India. How long ? How long will they stand it ? Crushed humanity, ever in obedient India, is turning at last.”
In the modern India so many labour legislations and enactments were come into enforce after Independence. During the Industrial resolution in Modern India The Industrial Disputes Act, 1947 is place a vital role, many enactments were made in this. Strikes, Lay Offs, Lock Outs, Retrenchments and Closure of undertaking etc. are happening in various industries. Hence, there is a vital need for all concerned to keep abreast of the latest Law on the subject.
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ABOUT “CLOSURE OF AN UNDERTAKING”

CLOSURE ‘MEANING’ : 
Closure is a tem applied where a business is closed down and so results in the ending of employer-employee relationship. Closure is different to lockout for in lock-out the business is not closed but the place of business is closed (Jaya Bharat Tile Works vs. State of Madra, 1954 (1) LLJ 286; Express Newspapers Ltd, vs. Their Workers, 1952 (2) LLJ 227: AIR 1963 SC 569.). A closure cannot give rise to an Industrial Dispute. The distinction between closure and lay-off being that while lay-off is inability of an employer to give employment to workmen who are on the muster rolls, closure is the shutting down of business temporarily or permanently.
Discharge following bona fide  closure of business does not amount to retrenchment as defined in the  Industrial Disputes Act. The Industrial Disputes Act relates to circumstances of lock-out, strike, lay-off, retrenchment, dismissal, on the ground that the business is in existence, the provisions of the Act have meaning only if they refer to an industry which is continuing and not one which is closed.

COMPENSATION ON CLOSURE:

Under Section. 25-FF . Compensation to workmen in case of transfer of under takings:
Where the ownership or management of an undertaking is transferred. Whether by agreement or by operation of law, from the employer in relation to that undertaking to a new employer, every workman who has been in continuous service for not less than one year in that undertaking immediately  before such transfer shall be entitled to notice and compensation in accordance with the provision of Sec. 25-F. as if the workman had been retrenched.
Provided that nothing in this Section shall apply to a workman in any case where there has been a change of employers by reasons of the transfer if :-

(a) the service of the workman has not been interrupted by such transfer.;

(b) the terms and conditions of service applicable to the workman after such transfer are not in any way less favorable to the workman than those applicable to him immediately before the transfer ; and

(c) the new employer is under the terms of such transfer or otherwise legally liable to pay the workman, in the event of his retrenchment, compensation on the basis that his service has been continuous and not  been interrupted by the transfer.
Under Section . 25-FF-A Sixty days’ notice to be given to intention to close down any undertaking :
(1) An employer who intends to close down an undertaking shall serve, at least sixty days before the date on which the intended closure is to become effective, a notice in the prescribed manner ( i.e. Form – Q) on the appropriate Government stating clearly the reasons, for the intended closure of the undertaking ;
 Provided that nothing in this Section shall apply to :-
(a) less than fifty workmen were employed on an average per working day in the preceding twelve months.

(b) an undertaking set up for the construction of building, bridges, roads, canals, dams or for other contraction work or project.

(2) Notwithstanding any anything contained in sub-section (1), the appropriate Government may, if it is satisfied that  owing to such exceptional circumstances as accident in the undertaking or death of the employer or the like it is necessary so to do, by order, direct that provisions of sub-section (1) shall not apply in relation to such undertaking for such period as may be specified in the order.

Under Section. 25-FFF. Compensation to workmen in case of closing down of undertaking:
(1) Where an undertaking is closed down for any reason whatsoever, every workman who has been in continuous service for not less than one year in that undertaking immediately before such closure shall, subject to the provisions of sub-section (2), be entitled to notice and compensation in accordance with the provision of Section 25-F as if the workman had been retrenched.
· Provided that the prior payment of compensation to the workman shall be a condition precedent to the closure of any undertaking.
· Provided further that where the undertaking is closed down on  account of unavoidable circumstances beyond the control of the employer, the compensation to be paid to the workmen under clause (b) of Section 25-F shall not exceed his average pay for three months.

· Reason Explanation : An undertaking which is closed down by reason merely of 

(i) financial difficulties (including financial losses) ; or
(ii) accumulation of undisposed stocks ; or 

(iii) the expiry of the period of the lease or licence granted to it ; or

(iv) in a case where the undertaking is engaged in mining operation, exhaustion of the minerals in the area in which such operations are carried on.

Shall not be deemed to be closed down on account of unavoidable circumstances beyond the control of the employer within the meaning of the proviso to this sub-section.

1-A Notwithstanding anything contained in sub-section (1), where an undertaking engaged in mining operations is closed down by reason merely or exhaustion of he minerals in the area in which such operations are carried on, no workman referred to in that sub-section shall be entitled to any notice or compensation in accordance with the provisions of Section 25-F, if ;

(a) the employer provides the workmen with alternative employment with effect from the date of closure at the same remuneration as he was entitled to receive, and on the same terms and conditions of service as were applicable to him, immediately before the closure.
(b) the service of the workman has not been interrupted by such alterative employment ; and

(c) the employer is, under the terms of such alternative employment or otherwise, legally liable to pay to the workman, in the event of his retrenchment, compensation on the basis that his service has been continuous and has not been interrupted by such alternative employment.

1-B  For the purposes of sub-section (1) and (1-A) the expressions ‘minerals’ and ‘mining operation’ shall have the meaning respectively assigned to them in clauses (a) and (c) of Section 3 of the Mines and Minerals (Regulation and Development) Act, 1957 (67 of 1957)

(2) Where any undertaking set up for the construction of buildings, bridges, roads, canals, dams or other construction work is closed down on account of the completion of the work within two years from the date on which the undertaking had been set up no workman employed therein shall be entitled to any compensation under clause (b) of Section 25-F but if the construction work is not so completed within two years, he shall be entitled to notice and  compensation under that Section for every (completed year of continuous service) 

Maintenance of seniority list of Workmen:
The employer shall prepare a list of all workmen in the particular category from which retrenchment is contemplated arranged according to the seniority of their service in that category and cause a copy thereof to be posted on a notice board in a conspicuous place in the premises of the industrial establishment at least seven days before the actual date of retrenchment

Rules for the preservation and destruction of records:
· All the records and register prior to the closure should be preserve
· Index: An index in the form prescribed in appendix  ‘A’ shall be put up with the record of ever dispute when it is first referred to the Labour Court or Industrial Tribunal as the case may be.

· Filing of papers : Each paper, as it is filed in the record shall be numbered and entered in the index under the appropriate part of file to which it belongs. The part of file to which a particular paper belongs shall be determined with relevance to the Table in Appendix ‘B’.

· Categorisation of record : every record, book and paper, shall after completion, be deposited in the room. Once so deposited every record shall be divided into parts. File-A and File-B, each paper in the record being placed in its appropriate part with reference to the Table in Appendix ‘B’. 
· Final stage of record : A record shall be taken to have reached completion on the date of the final order of the Labour Court or Industrial Tribunal, as the case may be, or in the event of any proceeding in the High Court, or  the Supreme Court on the date of the final order of the High Court or the Supreme Court, as the case may be.
· Destruction of records : All records, books, registers and papers shall be retained in the record room for the periods prescribed for each in Appendices ‘C’ and ‘D’ counting from the date of completion. On the expiry of such periods, they shall be destroyed, subject to the provisions of Rules 88 and 89 ; for the purposes of these rules, any record or paper of the proceedings under Sections 10-A, 33 and 34-A and of matters incidental to disputes referred to under Section 10 shall be deemed to be record or paper.

· Indestructible records : The following shall on no account be destroyed. 

(1) Records connected with expenditure which is within the period of limitation.
(2)  Records connected with expenditure on project schemes or works not

                        completed, although beyond the period of limitation.

(3) Records connected with claims to service and personal matters affecting persons in the service.

(4) Orders and sanctions of a permanent character, until revised.

· Evidence in suits : Where any document of which the destruction is ordered by these rules is, before it has been destroyed, made evidence in any other suit or proceedings, the rules regulating its destruction will be the rule applicable to evidence filed in such suit or proceeding where the period prescribed by such last mentioned rule is in excess of the period prescribed by  the rules which originally governed its destruction.

· Notification destruction: In January of each year, notice shall be published in the official Gazette and shall also be affixed to the Court’s notice board, specifying the documents filed by parties, which will be destroyed during the ensuing year, the case to  which such documents appertain if any, and the dates on which such documents shall be destroyed, and giving warning that unless previously reclaimed by parties duly entitled if any, before the said dates, destruction shall without fail, ensue. All documents reclaimed by parties duly entitled, shall be returned to such parties under orders of the Presiding Officers of the Labour Court or Industrial Tribunal, as the case may be.
· Mode of destruction : When the dates fixed for destruction have arrived, the Presiding Officers of the Labour Court or the Industrial Tribunal, as the case may be, shall direct that the records, books and papers liable to be destroyed, be destroyed in the manner specified in Rule 92.

· Officers to be present at the time of destruction : With the exception of Gazettes of Government and printed administration reports, awards, etc., all other records, books, registers and papers to be destroyed under Rule 87 must be burnt in the presence of the record keeper or other supervising official, provided that the Presiding Officer of the Labour Court or the Industrial Tribunal, as the case may be, may sanction their disposal in any other manner.

· Documents which cannot be destroyed : Nothing contained in these rules shall be deemed to authorize the destruction of any document filed by officers of Government or produced by such officer upon summons under Order XIII, Rule 10 of the code of Civil Procedure, 1908 (Central Act 5 of 1908). Such documents, if not previously reclaimed shall invariably be returned to the Court or office from which they were produced.
ALL THE FORMS AND REGISTERS ETC., WILL BE AVAILABE IN THE I.D.ACT

ROLE OF HR. DEPARTMENT

· Prepare the Seniority list of Employees.

· All files and registers relating to Statutory matters should be keep update.  

· Settlement employees list should keep ready , and make sure all the settlements should final on the same day itself. 

· One senior person in the HR department should always be there during settlement of  dues.
Object of the Act


Provisions for investigation and settlement of industrial disputes and for certain other purposes.





Power of Labour Court to give Appropriate Relief


Labour Court/Industrial Tribunal can


Modify the punishment of dismissal or discharge of workmen and give appropriate relief including reinstatement.  Sec.11A





Right of a Workman during Pendency of Proceedings in High Court


Employer to pay last drawn wages to reinstated workman when proceedings challenging the award of his reinstatement are pending in the higher Courts.                      Sec.17B





Important Clarifications


Industry – has attained wider meaning than defined except for domestic employment, covers from barber shops to big steel companies.                  Sec.2(I)


Works Committee–Joint Committee with equal number of employers and employees’ representatives for discussion of certain common problems.          Sec.3


Conciliation–is an attempt by a third party in helping to settle the disputes                  Sec.4


Adjudication – Labour Court, Industrial Tribunal or National Tribunal to hear and decide the dispute.         Secs.7,7A & 7B








Period of Operation of Settlements and Awards


A settlement for a period  as agreed by the parties, or


Period of six months on signing of settlement.


An award for one year after its enforcement.       Sec.19





Persons Bound by Settlement


When in the course of conciliation proceedings etc., all persons working or joining subsequently.


Otherwise than in course of settlement upon the parties to the settlement.                Sec.18





Prior Permission for Lay off 


When there are more than 100 workmen during proceeding 12 months.   Sec.25-M





Notice of Change 


21 days by an employer to workmen about changing the conditions of service as provided in IV th Schedule.  Sec.9A





Lay off & Payment of Compensation – Conditions for Laying off 


Failure, refusal or inability of an employer to provide work due to


Shortage of coal, power or raw material.


Accumulation of stocks.


Breakdown of machinery.


Natural calamity.   Sec.25-C





Prohibition of Strikes & Lock Outs





During the pendency of proceedings before a Labour Court, Tribunal or National


Tribunal and two months, after the conclusion of such proceedings.


During the pendency of arbitration proceedings before an arbitrator and two months after the conclusion of such proceedings, where a notification has been issued under Sub-Section(3A) of section 10A


During any period in which a settlement or award is in operation, in respect of any of the matters covered by the settlement or award.                    Secs.22&23











Without giving to the employer notice of strike, as hereinafter provided, within six weeks before striking.


Within fourteen days of giving such notice.


Before the expiry of the date of strike specified in any such notice as aforesaid.


During the pendency of any conciliation proceedings before a conciliation officer and seven days after the conclusion of such proceedings.


During the pendency of conciliation proceedings before a Board and seven days after the conclusion of such proceedings.





Lay off Compensation 


Payment of wages except for intervening weekly holiday compensation 50% of total or basic wages and DA for a period of lay off upto maximum 45 days in a year.                     Sec.25-C





Prior Permission by the Government for Retrenchment


When there are more than 100 (in UP 300 or more) workmen during preceding 12 months.


Three months’ notice or wages thereto.


Form QA


Compensation @ 15 days’ wages.             Sec. 25-N











Conditions of service etc. to remain unchanged under certain circumstances during pendency of proceedings


Not to alter to the prejudice of workmen concerned the condition of service.


To seek Express permission of the concerned authority by paying one month’s wages on dismissal, discharge or punish a protected workman connected with the dispute.


To seek approval of the authority by paying one month’s wages before altering condition of service, dismissing or discharging or punishing a workman. Sec.33








Prohibition of unfair labour practice either by employer or workman or a trade union as stipulated in fifth schedule


Both the employer and the Union can be punished. Sec.25-T








Retrenchment of Workmen Compensation & Conditions


Workman must have worked for 240 days.


Retrenchment compensation @ 15 days’ wages for every completed year to be calculated at last drawn wages


One month’s notice or wages in lieu thereof.


Reasons for retrenchment 


Complying with principle of ‘last come first go’.


Sending Form P to Labour Authorities.








Closure of an Undertaking


60 days’ notice to the labour authorities for intended closure in Form QA.  Sec.25FFA


Prior permission atleast 90 days before in Form O by the Government when there are 100 ore more workmen during preceding 12 months (in UP 300 or more workmen) Sec.25-O








Conditions of service etc. to remain unchanged under certain circumstances during pendency of proceedings


Not to alter to the prejudice of workmen concerned the condition of service.


To seek Express permission of the concerned authority by paying one month’s wages on dismissal, discharge or punish a protected workman connected with the dispute.


To seek approval of the authority by paying one month’s wages before altering condition of service, dismissing or discharging or punishing a workman. Sec.33








Sec.25-U


26


27


28


29


30


31A








31











<Punishment


Imprisonment of upto 6 months or with fine upto Rs.3,000.


Imprisonment upto one month or with fine upto Rs.50(Rs.1000 for lock-out) or with both.


Imprisonment upto 6  months or with fine upto Rs.1,000


Imprisonment for 6 months or with fine upto Rs.1,000


Imprisonment upto 6 months or with fine.On continuity of offence fine uptoRs.200 per day


Imprisonment upto 6 months or with fine upto Rs.1,000


Imprisonment upto 6 months or with fine upto Rs.5,000


Imprisonment upto 6 months or fine upto Rs.1,000.     Fine upto Rs.100





PENALTIES                                                            Offence


Committing unfair labour practices 


Illegal strike and lock-ourts 


Instigation etc. for illegal  strike or lock-outs. 


Giving financial aid to  illegal strikes and  lock-outs.   


Breach of  settlement or award


Disclosing  confidential information  pertaining to Sec.21 


Closure without 60 days’ notice under Sec.25 FFA 


Contravention of Sec.33 pertaining  to change of  conditions of 


Service during pendency of dispute etc.  


When no penally is provided for contravention
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