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IN THE HIGH COURT OF ORISSA: CUTTACK.

W.P. ( C )    NO.                of  2008.
                                                                                                          CODE NO.310600.
      In the matter of:

                                           An application under Article 226 & 227 of the

                                           Constitution of India;                                            

                                      And      

      In the matter of:

An application under the Orissa Civil Services (Classification, Control& Appeal) Rules;  

                                     And                                          

      In the matter of:  


An application challenges the legality & validity of the order dtd.03.07.2008 passed by the OPP-2 in D.P.No.03/2007 rejecting the petition for stay of the departmental proceeding till disposal of the criminal case;

                                       And


 In the matter of:

Prasanna Kumar Ratha, Process Server, S.D.J.M. Court, Chatrapur (under suspension), aged about 41 years, S/o Arjuna Ratha, At/Post- Goilundi, Berhampur Dist. Ganjam.         . . .       Petitioner. 

                  - Versus  -    

1. The District Judge, Ganjam - Gajapati, At/ P.O. Berhampur, Dist.-Ganjam.

2. The Enquiring Officer- cum - Chief Judicial Magistrate, Ganjam, At/ P.O. Berhampur, Dist.- Ganjam.

                                                        . . .       Opp. Parties.           

The matter out of which this writ application arises was never before this Hon`ble Court as per instruction.

To

The Hon`ble Sri Ashok Kumar Ganguly, M.A., LL.B., the Hon`ble Chief Justice of Orissa High Court and His Lordship’s other companion Justices of  the said  Hon`ble Court.

          The humble petition of the 



           petitioner above named ; 

MOST RESPECTFULLY SHEWETH:

1.             That the petitioner is a citizen of India, and permanent resident of Ganjam District within the jurisdiction of this Hon`ble Court and the cause of action for filling of this writ application arises within the said jurisdiction of this Hon`ble Court. 

2.              That the petitioner, in this writ application challenges the legality & validity of the order dtd.03.07.2008 passed by the OPP-2 in D.P.No.03/2007 rejecting the petition for stay of the departmental proceeding till disposal of the criminal case.  

3.              That the brief facts of the case is that basing upon a report made by one Sri Bijaya Kumar Patra, Head Clerk, S.D.J.M., Court, Chatrapur, Gm., Chatrapur P.S. Case No. 122(13)/2007 Dtd.20.07.2007 corresponding to G.R.Case No. 242 / 07 pending in the court of the learned S.D.J.M., Chatrapur has been instituted against the petitioner for the alleged offences U/Secs 294/341/506 of the Indian Penal Code,1860. The prosecution story is that on 13.07.2007 at 05.30 p.m. while the informant was working in his seat in the office, the petitioner came there scolded him in filthy language. The informant immediately brought the fact to the notice of the C.J. (Sr. Dvn.), Chatrapur in turn he requested the J.M.F.C., Chatrapur to look in to the matter. The J.M.F.C. came to the spot and advised the petitioner to maintain peace & discipline in office. Soon he left the place the petitioner became furious and caught hold of the informant’s neck and mishandled his shirt by which a button of his shirt torn out. Further he insulted the informant using slang language.  The petitioner on dtd.15.11.2007 surrendered in the court of the learned S.D.J.M., Chatrapur and released on bail. The police investigated into the matter and on dtd.10.12.2007 submitted charge sheet against the petitioner for the alleged offences U/Secs.294/341/506 of the I.P.C. A copy of the F.I.R. is annexed herewith as Annexure-1.  

4.                       That while matter was stood thus the OPP.1 under Rule 15 of O.C.S. (C.C.A) Rules, 1962 initiated a disciplinary proceeding i.e., D.P.No.03of2007 against the petitioner, wherein he was charged for (1) Gross misconduct (2) dereliction in duties, (3) unauthorized and (4) willful absence from duties. The OPP.2 has been appointed as Enquiring offficer The petitioner submitted his written statement of defense denying the admission of all the charges except the charge no.1, in reserving his right to submit the reply to the charge no.1 latter on soon after disposal of the G.R. Case following a petition for stay of the departmental proceeding pending disposal of the criminal case. The copies of the Memorandum of D.P., the written statement of defense, the stay petition are annexed herewith as Annexures :- 2, 3 & 4  respectively.

5.                  That the OPP-2 with out appreciating the facts as well as law vide order dtd.03.07.2008 most illegally rejected the prayer of the petitioner/delinquent for stay of the disciplinary proceeding, D.P. No.03/2007 pending disposal of the G.R.Case No.242/2007. A copy of the impugned order   dtd.03.07.2008 is annexed herewith as Annexure-5.

6.                 That a bare perusal of the Annexure no - 1 & 2 would go to show that only on the basis of the allegation the said Bijaya Kumar Patra, the police submitted charge sheet against the petitioner for the alleged offences U/Secs. 294/341/506 of the I.P.C. in G.R. Case No242 / 07 and the OPP.1 framed the charge of gross misconduct against the petitioner in D.P.No.03/2007 respectively. The factual aspects of the F.I.R. as well as the Representation of said Patra to the C.J. (Sr. Dvn.) are same. The major & most crucial six witnesses proposed to examine in the G.R. Case, are also witnesses in the D.P. Case. Though the nature & scope of the two proceeding are different, both the proceeding are based on the alleged occurrence occurred on dtd.13.07.2007 at about 5.30 P.M in the office of the C.J. (Sr.Dvn.), Chatrapur. 

7.              That the allegation in the G.R. case are of grave in nature and if proved the delinquent may face serious consequences. The delinquent has almost similar pleas in both the proceedings, which he does not want to disclose in the D.P. prior to conclusion of the criminal trial. More ever if the delinquent is going to cross-examine the witnesses in D.P. it may amount to a rehearsal for the witnesses and cause irreparable loss & injury to the defence of the delinquent in the criminal case. 

8.
          That the OPP.2 committed wrong in not appreciating whether the petitioner delinquent is to be prejudiced by disclosing his defence in show cause which will prejudice him in criminal case where the prosecution has to establish the allegations by evidence first and if the defence is disclosed before that, there will be prejudice to the petitioner. The impugned order is non-application of judicious mind and apparent error in the face of the record and as such liable to be quashed.

9              That the findings of the OPP-2 are based on clear disregard of the provisions of law, where the decision is vitiated by an error of law on the face of the record as distinguished from an error of fact. The impugned order is otherwise bad, illegal and not in conformity with law.

10.         That the petitioner has no other alternative remedy except seeking the extraordinary jurisdiction of this Hon’ble Court. 

- PRAYER-
                        It is therefore prayed that your Lordship would be graciously pleased to admit the application, issue notice to the opp. parties to show cause as to why the writ application shall not be allowed & upon their showing no cause or insufficient cause, allow the writ application by quashing the order Dtd.03.07.2008 (Annexure-5) & issue a writ in the nature of Mandamous or any other appropriate writs (s) directing the opp. parties to stay the departmental proceeding i.e. D.P. Case No.03/2007 started under Annexure-2 till disposal  of the  criminal case i.e. G.R. Case No.242/2007 pending before the learned S.D.J.M., Chatrapur, Gm., and pass any such other order( s) as may deem fit and proper in the facts and circumstances of the case;  

                 And for this act of kindness, the petitioner shall as in duty bound ever pray.

CUTTACK.                                                       By the petitioner through,

Dtd.12. 07.2008.                       

                                                                                 Advocate

- AFFIDAVIT -
                     I, Prasanna Kumar Ratha, Process Server, S.D.J.M. Court, Chatrapur (under suspension), aged about 41 years, S/o Arjuna Ratha, At/Post- Goilundi, Berhampur Dist. Ganjam do hereby solemnly affirm and state as follows:-

1.   That I am the petitioner in the above writ application.

                   2.    That the facts   stated above in this writ application

                          are all true to the best  of  my knowledge and belief.

Identified by,

Advocate                                                              DEPONENT.

                 Certified that the contents of this application is read over & explained to the deponent in oriya, and having found them correct she put her signature. It is further certified that due to non-availability of catridge papers, this matter has been printed in thick blue papers.

Cuttack 

Date. 12.07.2008.                                                  Advocate.

IN THE HIGH COURT OF ORISSA: CUTTACK

Misc Case No.                of 2008.

rising out of W.P. (c) No.              of 2008 )

      In the matter of:                                     

An application for stay under Chapter - VI, Rule - 27  (A) of the Orissa High Court Rules;                                                         

                          And

      In the matter of:    

                                    Sri Prasanna Kumar Ratha       . . .      Petitioner

· Versus -   

                                    District Judge & Another         . . .         Opp.Parties

To     

The  Hon’ble  Sri Ashok Kumar Ganguly, M.A.,LL.B. the Chief Justice    of Orissa High Court and  His Lordship’s other companion Justices of the said Hon’ble Court.  

The humble petition of the       petitioner above named ;  

MOST RESPECTFULLY SHEWETH:  

1.            That in the aforesaid writ application, the petitioner challenges the legality &validity of the order the order dtd.03.07.2008 passed by the OPP-2 in D.P.No.03/2007 rejecting the petition for stay of the departmental proceeding till disposal of the criminal case.  

2.             That the averments made in the aforesaid writ application may be treated as a part of this misc case for sake of brevity and to avoid repetition.

3.             That the petitioner has a good case and he has every chance of success in the aforesaid writ petition.

4.            That in the interest of justice, unless, the departmental proceeding is stayed pending disposal of the writ application, the petitioner will be highly prejudiced.

                                         -  P R A Y E R -

                          It is therefore, prayed that your Lordships would be graciously pleased to allow this application, and direct stay of the departmental proceeding pending disposal of the writ application and pass any such other order (s) as may deem fit and proper in the facts and    circumstances of the case; 

                     And for this act of kindness the petitioner shall as in duty bound ever pray.

Cuttack                                                              By the petitioner through

Date 12.07.2008


         Advocate.

                          -  AFFIDAVIT -

                           I, Prasanna Kumar Ratha, Process Server, S.D.J.M. Court, Chatrapur (under suspension), aged about 41 years, S/o Arjuna Ratha, At/Post- Goilundi, Berhampur Dist. Ganjam do hereby solemnly affirm and state as follows:-

1.      That I am the wife of the petitioner case.

2.      That the facts stated above in this application are  

           all true to the best of  my knowledge & belief.

Identified by

 Advocate                                                                  DEPONENT.

                   Certified that the contents of this application is read over & explained to the deponent in oriya, and having found them correct she put her signature. It is further certified that due to non-availability of catridge papers, this matter has been printed in thick blue papers.

Cuttack 

Date. 12.07.2008.                                                           Advocate.

