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Copyright law protects the rights of intellectual creators.  Copyright law protects only the expression of ideas and not the ideas perse. The creativity protected by copyright law is creativity in the choice and arrangement of words, musical notes, colours shapes etc., copyright is often referred to as a bundle of rights. It deals with all areas of mass communication, not only printed publication but also with sound and television broadcasting, films for public exhibition in cinema etc., and even computerised systems for the storage and retrieval of information. 

Cyberspace  a term was coined of  first time by William Gibson for his Science Fiction Novel Neuromanser which for him meant a world where the human brain was connected to a computer network with access to all the information in the human system.  The term was adopted in 1989 by online community to represent all the people connected to the internet.  It generally now refers to medium through which information and communication may follow and lies somewhere between the communication parties without geographical lines.
 

Indian copyright Act need to have a fresh look:
The rights of the Copyright owner who has chosen Cyberspace as his medium of expression is still unclear owing to the fact that no clear cut answers available for many of infringements. Hence, the grey areas created by the introduction of cyberspace in the copyright law can be adequately addressed by  the reinterpretation of the existing provisions and modifications  in Indian Copyright Act.

Copyright subsist in a)original literary, dramatic, musical and artistic works; b) cinematographic films; and c)sound recordings.  Any one of these works shall be covered by the Copyright Act even where cyberspace is used as a medium for dissemination.  However, the problem arises, where a website is based on combination of these works.  It is quite possible that a website may contain original literary, dramatic and musical works or literary and artistic works as well as sound recordings and films.  At present, copyright cannot be claimed for such work as it is based on a combination several other works.  This possibility has not been envisaged even when the Copyright Act 1999 was passed.

The copyright can be claimed under the present Copyright Act for compilations also but only when compilation is question is related to the original literary work because the expression compilation has been used in the definition of term literary work as provided in section 2(o)
and not in section 13 which enumerates the works over which copyright subsists.  There is a need to amend section 13 so as to include compilations of any from over which copyright can be claimed.  This amendment will bring our Copyright Act at par with Article   5of the World Intellectual Property Organisation Copyright Treaty, 1996 which provide that of compilation of data or other material in any form, which by reason of the selection or arrangement of their contents constitute intellectual creations. 

After the 1994 amendment the reproduction right of literary, dramatic or musical work include storing of it in any medium by electronic means.
 The new definitions of cinematographic film
 and sound recording
 recognize recording of it in any medium.  That will include digital medium as well. So the reproduction right recognized for these works in section 14 will be applicable even to films and sound recordings in digital format.

The right of making available recognized in World Intellectual Property Organisation Copyright Treaty  as well in United States. and European Copyright Directive in the context of digital technology is covered under the new definition of communication the public.
 Thus the right of communication in Section 14 recognises the making available of the work regardless of whether any member of the public actually sees or hears or otherwise enjoys the work so made available.  This will enable the authors of all categories of work to protect the communication of work through internet.  The notion of publication of the work is also changed in the Act so as to enable publication through new media.  As per section 3 of the Act, publication means making a work available to the public by issue of copies or by communicating the work to the public.  This section read with the new definition of communication to the public will enable the authors who publish the work through internet satisfy the requirement of publication to enjoy the benefits under the Act.

Thus, both communication to the public and reproduction rights are now extended to substantially all kinds of works in digital format.  But the Act has not defined storage as it is a matter of interpretation to determine whether temporary and permanent reproduction will form part of this right.  The United States
 and Europeran Copyright Directive
 clearly dealt with the above mentioned issues.  So, the above provisions are adopted in Indian Copyright Act would be benefitful to the copyright holder to enforce their rights effectively.

The Copyright Act confers the right to give licence and assign the copyrighted works to any person. The question arises will the licence to publish a work in print media include making the work available online?   Section 30 of the Copyright Act simply sates that owner of the copyright in any existing work or the prospective owner of the copyright may grant any interest in the right by licence in writing signed by him or by his duly authorized agent. This provision does not circumscribed the scope of the licence agreement which will, quite naturally, depend upon the language used in the agreement.  But where a licence agreement is silent on this point, the possible infringement of the copyright, by making a work available online which has been licenced for publication on print media will depend on whether the courts treat the electronic disseminations new medium or use for copyright purposes.  The United States  and Europeran Copyright Directive keeps silent about this problem.  There is no case law yet on this point.

It has been argued that the distinguishing characteristics of the electronic media are, its non linearity, lack of tangible appearance of work in print form and interactivity with data that is different from reading a book.  Digital works are virtually invisible to users or readers because they are stored as a sequence of high and low voltage signals in computer memory.  Furthermore, access to the copy in limited slices of time or quality of an online article is being traded rather than a tangible version of it.
It is on these grounds that electronic dissemination is claimed to be a medium different from the other print media.

Online dissemination of copyrighted work is quite different from the traditional media in many respects including the bulk of information that can be processed and stored; the speed at which information can be transmitted; the ease with which the exact reproduction of the work can be made; and the ease and speed with which modification or revisions to a work can be accomplished.  These distinctive characteristics of online dissemination enhance considerably economic value of the copyrighted works.  Thus unless a licence agreement expressly provides courts should not extend the licence to online distribution of a work which has been granted for traditional media.

Infringement of the copyright occurs interalia, when a person who is not the owner of the copyright or does not have any authority, reproduces a literary, dramatic or musical work not being a computer programme, in any material form including the storing of it in any medium by electronic means.
  The judicial gloss of this provision requires that to constitute infringement, it is necessary that a substantial or material part of the work should be copied.
  However, there is no objective test to determine what is substantial.  It is a question of fact and degree.

In cyberspace substantial copying can be determined with exactitude. Haplessly, Digital Millennium Copyright Act  or European Copyrights Directive not dealt about this.  The Singapore Copyright Amendment Act,1999
says what is reasonable portion.  The reasonable portion means in a case of work stored on any medium by electronic means not more than 10 percent of the total number of bytes in that edition of if the work is divided into chapters, not less than 10 percent of the total number of bytes in that edition.  

A provisions on the above lines could be incorporated in the Copyright Act so as to remove uncertainity atleast in case of those works which are stored by electronic means which otherwise looms large in case of works available in material form because determination substantial portion or a reasonable portion is based on the subjective test which is likely to vary from case to case or judge to judge.  Regarding the kinds of infringement Indian Act says about direct and indirect infringement.  They remains keep silent regarding contributory
 and vicarious infringements
 through various case laws.  If these infringements are adopted it would give additional protection to the right holders.
Like America, U.K., and European Union is India also copyright is territorially bounded.  Contrastingly the cyberspace is transnationally bounded.  So, when a infringements are occurring in more than one place through online which territory will apply and which law will prevail is still an daunting task in globe.  So, India should make a consultation with technical and legal experts before passing any amendment regarding this.

The Act promises the copyright holder civil remedies as well as criminal remedies under law.  A civil action may be instituted for injunction and damages. The criminal penalties under the Act made more stringent. Section 63,63A and 63B deal with the offences relating to copyright infringement according to section 63B there is a minimum jail of 7 days exceeding upto 3 years for copyright infringement.  Under the Act fines from Rs.50,000 to 2,00,000can be imposed on copyright infringer. The question remains whether this is adequate to digital world the answer is no. So, we will have to adopt the Digital Millennium Copyright Act   provisions regarding the civil
 and criminal remedies
 . It provides effective remedy to the copyright holder.

Section 52 of the Copyright Act provides that infringement does not take place where a lawful possessor of a copy of computer programme make copies or adaptation from it 1) in order to utilize the computer programme for the purpose for which it was supplied, or 2) to make back up copies purely as a temporary protection against loss, destruction or damage in order only to utilize the computer programme for the purpose for which it was supplied.
 This provision was further amended by the Copyright Amendment Act, 1999 to include three more grounds in respect of computer programmers which would not give rise to infringement.  These are 1) the doing of any act necessary to obtain information essential for operating inter-operability of an independently created computer programme with other programmers by a lawful possessor of a computer provided that such information otherwise readily available;
 2) the observation, study or test function of the computer programme in order to determine the ideas and principles which underline any elements of the programme while performing such functions for which the computer programme was supplied; 3) the making of copies or adaptation of the computer porgramme from a personally, legally obtained copy for noncommercial personal use.

The amended provision now covers a situation in line with Digital Millennium Copyright Act
where information obtained in necessary for interoperability of an independently created computer programme with other programmers.  This provision however, does not covers a situation where a transcient or incidental electronic copy of the material by the user. This provision has to be brought into the fair use doctrine, otherwise, position of the user accessing web site become precarious. It will not  be possible for a user to access a website without technically infringing copyright of the website owner because once a user starts surfing of a website, images are automatically stored in his system.

The Digital Millennium Copyright Act  provides exemption for Library and Archives 
to take advantage of digital technologies when engaging in specified preservation activities. The same provision should be added in fair use provision in our Act.  The Digital Millennium Copyright Act also exempts the Distance Education Study copying.
But in India there is no provision sill like this.  So, we should add this provision in our Copyright Act.  In Indian Copyright Act fair dealing there is no exemption for ephemeral recording with respect to digital broadcast. The Digital Millennium Copyright Act  precisely defined this exception.
 So, we should insert this exception in our Act.  In Indian Law there is no provision regarding Circumvention of technological measures.  So, the creative works are innumerously pirated by using the circumvention technology.  The copyright holders are losing their fair reward of their work.  The Digital Millennium Copyright Act  contains the Circumvention of technological provisions
 with exceptions
to strike a balance between the two competing interest. The above said provision in Digital Millennium Copyright Act should be added in our Copyright Act

Need to Fix Liability of Service Provider:

Internet Service Proveiderss are generally commercial entities making commercial use of internet by making available internet information to general public in lieu of the charges which the use has to pay.  The fee is generally monthly basis.  Service providers have direct access to internet and any system holder can have access to internet only via direct linker.

The Information Technology Act, 2000 gives immunity to the service providers for any third party information or data made available to him if he proves that the offence or contravention was committed without his knowledge or that he had exercised all due diligence to prevent the commission of such offence or contravention.
  Neither the IT Act nor the Copyright Act makes express mention of the liability of the service provider for copyright infringement. However, the provision in the IT Act which absolves service provider any responsibility is broadly worded.  The service provider is exempted from any liability including liability for copyright infringement if he is able to prove that the contravention of the copyright law has been made without his knowledge or that he exercised all due diligence to prevent such contravention. However, the same provision which apparently safeguards the interest of the service provider is likely to make his position at times vulnerable and also may not protect the legitimate interest of the copyright holders. The Indian Copyright Act has not addressed three issues regarding Online Service Providers liability:

1) the service provider does not remove the infringing material after he receiving the notification whether he can be made liable.

2) Service provider does not have knowledge of the infringing material available in his system whether he can be made liable.

3) Somebody misrepresents the copyright owners position and issued a notice to remove the infringing material accordingly ISPs  also does but then the original owner sues against the Online Service Provider whether he is liable.


For the above stated issues the possible and best solutions provided by Digital Millennium Copyright Act  by amending the S.512 and introduced the Online Copyright Infringment Liability and Limitation Act. It had a detailed provisions to limit the liability of OSPs.   It is contained how a notice should be drafted and its contents and what should do OSP after receiving the notice.
 To preserve the user the OSP what should do
if anybody misrepresented the copyright holder than that person should indemnify the OSP
are precisely described. If the OSP followed the above said mandate then he will be exempted.  The another issue regarding OSP is some body posted infringing material in net and he provide the link to infringing material and caching the materials in these circumstances whether OSP is liable or not is clearly addressed neither in Copyright Act nor in IT Act.  But the Digital Millennium Copyright Act S.512 (a)-(d) specifically addressed about these issues in a very comprehensive manner in order to exempt OSP. If the OSPs are complied with the provisions then he will be exempted from liability.  The above said provisions in Digital Millennium Copyright Act balances interest of the internet subscriber and copyright holder and provides a clear direction for the ISP regarding the course of action which he has to take when the competing claims are made by the interested parties.  This legal provision is worth emulation.  A legal provision on the same line needs to be incorporated in the Indian Copyright Act so as to make known to the service provider which he has to taken in the like situation.

Electronic Rights Management:


This concept was actually conceived by the WIPO Copyright Treaty 1996.  Then it was adopted by the DMCA
 and ECD. This likely to bring qualitative change in cyberspace.  These provision encourage the copyright owner to provide detailed information of his work, others are not enjoin to remove or alter the information, violators will be punished. these measures should be adopted in the Indian Copyright Act to strengthen the provisions protecting the copyright.

 SOME SUGGESTIONS:

Firstly in the international context, it should adopt a proactive role in the ongoing international norms which are sought to be evolved by the Multi Nationals Organizations such as WIPO.  Considering the fact that our country has emerged as a global player in the software industry, it has huge stakes in the software industry and on the internet.  India’s film and music industry is second larges only to the U.S. industry and therefore it has huge responsibility of protecting the copyright in its digital video and audio industry which is plagued by a very high rate of piracy.  This underscores the need for our country change from its passive posture by exhibiting dynamic and proactive role in international parleys as a major and concerned stakeholder.  In its said pursuit, it should bear in mind that it seeks to subserve the needs of our social and public interest by advocating exposing for an copyright norm which is compatible with striking a just and reasonable bargain between the rights of the authors on the one hand and the protection of  public interest and right to information on the other hand.  The said task would, nevertheless, be very onerous considering the clout enjoyed by other countries in the international and intergovernmental bodies.  But that should not deter from our country from playing an increasingly important role in shaping the course of future international order in copyright.  As and when such international binding norms are evolved, our country should assiduously align its domestic laws intune with the same.


Secondly, at the National level, our country should adopt legislative and executive initiatives that can accord better protection to copyrights.  In the executive realm, it should align its policy inline with DMCA on copyright in the digital context and address domestic concerns relating to cyberspace.  While doing so, abundant care and caution will have to be exercised so as not to restrict the public interest concerns and the need to protect our domestic industries.  There is no gain saying that out policy should not tend to be over zealously protecting the interest of authors at the expense of public interest.  Our Executive can consider by establishing a central agency for prosecution of copyright cases as in economic offences.  


Thirdly, our legislative measures should aim at amending our National Copyright Law with the current international binding norms which to a large extent have already been effected in our copyright laws in the context of cyberpsace.  However, our copyright law have to be slightly toned down to permit fair dealing and private use by users of internet to permit browsing, downloading or for private research.  The liability of ISPs should be attracted only for contents which are violative of copyrights and which have been infringed by the users with their knowledge.  It should also permit reverse engineering computer software aimed at interoperability and competing programmes to promote research, better technology and to prevent monopoly which is acknowledged even in the U.S. and in ECD regimes.  At the same time provisions need to be introduced against infringement of copyright on the internet by means such as linking, framing, caching, or unauthorized downloading by circumvention of technology.  Although it may not be necessary to enact law parallel DMCA and ECD, yet it would be desirable that appropriate provisions are inserted in our Copyright Act to ward off such infringements.  Considering the scope and objective of IT Act 2000, it would not be in the fitness of things to provide for these safeguards in the IT as such issues can be left to be addressed by the Copyright laws. 


Fourthly, our judiciary should set up cyberspace benches in the Supreme Court and the High Court to render the disposal of copyright cases effective and expeditious.  As our copyright law provide for initiation of appropriate action against infringements before the District Court it would be imperative to strengthen and effectively equip the presiding officers of such courts with the principle and policies underlying copyright in cyberspace.


Fifthly, while knowledge was earlier considered to be power, it is now increasingly realized that it is only the protected knowledge which gives power and therefore to harness this position, the notions of copyright in cyberspace will have to be included in our management, legal, engineering curricula so as to acquaint the professionals with significance of copyright.  The industry which invests a lot on research and development also has to adopt appropriate safeguards to ensure protection of copyright by joining hands with the government in forging, formulating and enforcing an effective copyright regime.

Sixthly, the most important thing is the creation of awareness among the public that piracy is nothing but theft.  It is same as the stealing somebody else property.  There must be effort from the part of the government and industries to enlighten the public on the gravity of the same. 

Seventhly, jurisdiction and choice of law problems can be tackled on aninternational level by either creating a special International courts for online disputes arising from copyright infringement or by introducing an international advisory and arbitrary organization that will assist national courts in dealing with them.  A potential model upon which this international court organization
can be mapped is the Virtual Magistrate Pilot Project of the cyberspace law project which is carried out by eight Magistrates usually with an indepth knowledge of technical as well as legal matters who conduct arbitration via e-mail and publish their decisions on the institutes website.  So far, the Magistrates only dealt with e-mail disputes, but it may not be too long before they will have to arbitrate copyright cases.
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