PROCEDURES FOR FLOATING A PRIVATE LIMITED COMPANY

Legal Provision under Companies Act:

Private Company means a company which by its articles of association :-

a. Restricts the right of members to transfer its shares 

b. Limits the number of its members to fifty. In determining this number of 50, employee-members and ex-employee members are not to be considered. 

c. Prohibits an invitation to the public to subscribe to any shares in or the debentures of the company. 

If a private company contravenes any of the aforesaid three provisions, it ceases to be private company and loses all the exemptions and privileges which a private company is entitled.

Following are some of the privileges and exemptions of a private limited company:-

1. Mimimum number is members is 2 (7 in case of public companies) 

2. Prohibition of allotment of the shares or debentures in certain cases unless statement in lieu of prospectus has been delivered to the Registrar of Companies does not apply. 

3. Restriction contained in Section 81 related to the rights issues of share capital does not apply. A special resolution to issue shares to non-members is not required in case of a private company. 

4. Restriction contained in Section 149 on commencement of business by a company does not apply. A private company does not need a separate certificate of commencement of business. 

5. Provisions of Section 165 relating to statutory meeting and submission of statutory report does not apply. 

6. One (if 7 or less members are present) or two members (if more than 7 members are present ) present in person at a meeting of the company can demand a poll. 

7. In case of a private company which not a subsidiary of a public limited company or in the case of a private company of which the entire paid up share capital is held by the one or more body corporates incorporated outside India, no person other than the member of the company concerned shall be entiled to inspect or obtain the copies of profit and loss account of that company. 

8. Minimum number of directors is only two. (3 in case of a public company) 

The Company Law Board on being satisfied that the infringement of the aforesaid 3 conditions was accidental or due to inadvertence or that on other grounds, it just an equitable to grant relief, may grant relief to the company from the consequences of such infringement. The infringement of the aforesaid 3 conditions does not automatically convert a private company into a public company. It continues to remain a private company; it merely ceases to be entitled to the privileges and exemptions available to a private company.

1.
What is a Private Limited Company?

A Private Limited Company is a Company limited by shares in which there can be maximum 50 shareholders, no invitation can be made to the public for subscription of shares or debentures, cannot make or accept deposits from Public and there are restriction on the transfer of shares. The liability of each shareholder is limited to the extent of the unpaid amount of the shares face value and the premium thereon in respect of the shares held by him. However, the liability of a Director / Manager of such a Company can at times be unlimited. The minimum number of shareholders is 2.
 2.
What is a Public Limited Company?

A Public Limited Company is a Company limited by shares in which there is no restriction on the maximum number of shareholders, transfer of shares and acceptance of public deposits. The liability of each shareholder is limited to the extent of the unpaid amount of the shares face value and the premium thereon in respect of the shares held by him. However, the liability of a Director / Manager of such a Company can at times be unlimited. The minimum number of shareholders is 7.
3.
What are the advantages of a Limited Company?

A limited company has following advantages:
· Members' (the directors and shareholders) financial liability is limited to the amount of money they have paid for shares. 

· The management structure is clearly defined, which makes it easy to appoint, retire or remove directors. 
· If extra capital is needed, it can be raised by selling more shares privately. 
It is simple to admit more members. 
· The death, bankruptcy or withdrawal of capital by one member does not affect the company's ability to trade. 
· The disposal of the whole or part of the business is easily arranged. 
High status. 
4.
What are the disadvantages of a Limited Company?

A limited company has following disadvantages:
· Requirement to register the company with the registrar of companies and provide annual returns and audited statement of accounts. All details of the company are available for public inspection so there can be no secrecy. There are penalties for failing to make returns. 

· Can be more expensive to set up. 
· May need professional help to form. 
· As a director, you are treated as an employee and must pay tax. 
The advantages of limited liability status are increasingly being undermined by banks, finance house, landlords and suppliers who require personal guarantees from the directors before they will do business. 

5.
What entity is best suited?

The choice of entity depends on circumstance of each case. Private Limited Company has lesser number of compliances requirements. Therefore, generally where there is no requirement of raising of finances through a public issue and the ownership is intended to be closely held by limited number of persons, Private Limited Company is the best choice.
6.
What is the minimum paid-up capital of a Private Limited Company?

The minimum paid up capital at the time of incorporation of a private limited company has to be Indian Rupees 1,00,000. There is no upper limit on having the authorized capital and the paid up capital. It can be increased any time, by payment of additional stamp duty and registration fee. 
7.
What is the difference between authorized capital and paid up capital?

The authorized capital is the capital limit authorized by the Registrar of Companies up to which the shares can be issued to the members / public, as the case may be. The paid up share capital is the paid portion of the capital subscribed by the shareholders.
8.
What is the procedure in obtaining a name approval for the proposed Company?

An application in Form No. 1A needs to be filed with the Registrar of Companies (ROC) of the state in which the Registered Office of the proposed Company is to be situated.  The application is required to be signed by one of the promoters. The details to be state in the said application are as follows:
1. Four alternative names for the proposed company. (The name can be coined names from the objects of the proposed company or the names of the directors, etc. but should definitely be indicative of the main object of the company. Justification for the name needs to be specified along with the application)
2. Names and addresses of the promoters (Minimum 7 for a public company while 2 for private company).
3. Authorized Capital of the proposed company.
4. Main objects of the proposed company.
5. Names of other group companies. On submitting the application, the ROC scrutinizes the same and sends the approval / objections in about 10 days to the applicant. On fulfilling of the objections a formal letter of name approval is issued.
9.
 What is the Memorandum of Association (MOA) and the Articles of Association (AOA) of a company and what is the procedure in their regard?

On receipt of the name approval letter from the ROC the MOA and the AOA are required to be drafted. The MOA states the main, ancillary / subsidiary and other objects of the proposed company. The AOA contains the rules and procedures for the routine conduct of the proposed company. It also states the authorized share capital of the proposed company and the names of its first / permanent directors. After the MOA and AOA are required to be stamped.
 A stamp duty is required to be paid on the MOA and on the AOA. The stamp duty depends on the authorized share capital.
10.
What are the documents required to be executed for incorporation?


The following documents are required to be executed (signed) before they are submitted to the ROC:
1. MOA and AOA - These are required to be executed by the promoters in their own hand in the presence of a witness in quadruplicate stating their full name, father's name, residential address, occupation, number of shares subscribed for, etc.
2. Form No. 1 - This is a declaration to be executed on a non-judicial stamp paper of Rs. 20 by one of the directors of the proposed company or other specified persons such as  Attorneys or Advocates, etc. stating that all the requirements of the incorporation have been complied with.
3. Form No. 18 - This is a form to be filed by one of the directors of the company informing the ROC the registered office of the proposed company.
4. Form No. 29 - This is a consent obtained from all the proposed directors of the proposed company to act as directors of the proposed company. (Not required in case of private company).
5. Form No. 32 - This is a form stating the fact of appointment of the proposed directors on the board of directors from the date of incorporation of the proposed company and is signed by one of the proposed directors.
6. Name approval letter in original.
7. Power of Attorney signed by all the subscribers of MOA authorizing one of the subscribers or any other person to act on their behalf for the purpose of incorporation and accepting the certificate of incorporation.
8. Power of Attorney in case of a subscriber who has appointed another person to sign the MOA on his behalf.
9.  Filing fees as may be applicable.
 
11.
How is the certificate of incorporation issued?

 After the documents are filed, the ROC calls the attorney on a specific date for scrutiny and making the corrections in the MOA and AOA filed. On complying with the same, the certificate of incorporation is granted to the attorney. 
12.
When can the newly formed company start its business operations?

On receipt of the certificate of incorporation, the public company has to complete certain other legal formalities such as a statutory meeting (within 6 months), statutory report, etc. On completion of the said formalities and on filing of the statutory report with the ROC the ROC issues the certification of commencement of business to the company. Thereafter, the Public Company can start the business operations. The Private Company can start its business immediately on incorporation.
13.
What are other formalities before or after incorporation?

· Obtaining Permanent Account Number (PAN) from Income Tax Department
· Obeying Shop and Establishments Act
· Registration for Import Export code from Director General of Foreign Trade
· Software Technologies Parks of India registration (STPI) if required
· The directors of an Indian company are required to obtain Director Identification Number - DIN and Digital Signature Certificate - DSC
NEW DIRECTOR REGISTRATION REQUIREMENTS 

DIN - Director Identification Number
Directors for an Indian company, must register and get and identification number under the new requirements. It is called Director Identification Number- DIN. 

DSC - Digital Signature Certificate for Directors
Directors for an Indian company,  are also required to get Digital Signature Certificate - DSC - under the new requirements. Digital Signature Certificate (DSC) is required for all Directors or authorized representatives of any company and professional who will require to sign ROC forms or documents. A DSC, like hand written signature, establishes the identity of the sender filing the documents through internet which sender can not revoke or deny. A DSC is not only a digital equivalent of a hand written signature it adds extra data electronically to any message or a document where it is used to make it more authentic and more secured. There are various classes of DSC.

14.
What documents are required to incorporate these companies and what are the other registration requirements?
Private Ltd Company – 

An application in form No.1A is prescribed to the companies (Central Government's) General Rules and Forms, 1956, and a fee of Rs.500 is payable with each application (Rule 4A); the Registration fees paid to the Registrar are Rs. 4000 and the Filing fee is Rs. 100 (Schedule X of the Act). The Documents required to be prepared/completed before submitting to Registrar Of Companies (ROC) are:


1. Memorandum of Association (MOA) and Articles of Association (AOA). These should be executed by the promoters in their own hand in the presence of a witness in quadruplicate stating their full name, father's name, residential address, occupation and number of shares
subscribed
for,
etc.


2. Form No. 1 - a declaration to be executed on a non-judicial stamp paper of INR 20 by one of the directors of the proposed company or other specified persons such as Attorneys or Advocates, etc. stating that all the requirements of the incorporation have been complied with.
3. Form No. 18 - to be filed by one of the directors of the company informing the ROC of the registered office of the proposed company.


4. Form No. 29 - a consent by all the proposed directors of the proposed company to act as directors of it. (Not required in the case of
a
private
company).


5. Form No. 32 - stating the appointment of the proposed directors on the board of directors from the date of incorporation of the proposed company and signed by one of the proposed directors.


6. Company name approval letter (in original form).


7. Power of Attorney signed by all the subscribers of the MOA authorizing one of the subscribers or any other person to act on their behalf for the purpose of incorporation and accepting the certificate of
incorporation.


8. Power of Attorney in case of a subscriber who has appointed another person to sign the MOA on his behalf. 

Public Limited Company- The documents are the same as that of a Ltd company. Registration fees paid to the Registrar are Rs. 16000 and the filing fee is Rs. 200 (Schedule X of the Act).

15.
What documents are required to incorporate these companies and what are the other registration requirements?

Private Ltd Company:

A minimum paid-up capital of 100,000 Rupees or such higher paid-up capital as may be prescribed by the Articles of Association. It restricts the rights to transfer its shares; 

(a) limits the number of its members to 50 not including: (i) persons who are in the employment of the company; and (ii) persons who, having been formerly in the employment of the company, were members of the company while in that employment and have continued to be members after their employment ceased; and
(b) prohibits any invitation to the public to subscribe for any shares in, or debentures of, the company;
(c) prohibits any invitation or acceptance of deposits from persons other than its members, directors or their relatives;

Public Limited Company: Minimum paid-up capital of 5,00,000 Rupees or such higher paid-up capital, as may be prescribed.

The shareholder's liability is limited to the price to be paid for his share. Capital consists of ordinary shares, and preference shares with special rights (eg voting, dividends) are possible.

16.
What is the minimum management requirements (e.g. types of office holder or nationality requirements, etc.)?

Private Limited Company: Minimum of two shareholders, two directors; there are no nationality requirements. Basically any two or more persons, associated for any lawful purpose may, by subscribing their names to the Memorandum of Association and otherwise complying with the requirements of the Companies Act, 1956 (as amended) in respect of registration, form a private limited company, with or without limited liability.

Public Limited Company: Any seven or more persons, associated for any lawful purpose may, by subscribing their names to a Memorandum of Association and otherwise complying with the requirements of the Companies Act, 1956 (as amended) in respect of registration, form an incorporated company, with or without limited liability; and every public company shall have at least three directors.

17.
Approximately, what is the cost in relation to formation expenses and taxes?

For both Private Limited Company and Public Limited Company: the cost in relation to formation expenses and taxes (if any) varies dependant on the authorized and paid up capital amount.
18.
What publicity is required (e.g. filing of accounts, publication of other information)?

For both Private Limited Company and Public Limited Company: 

Annual returns (with details of Officers and Shareholders), annual accounts (audited for larger companies) and changes in details of Officers and Shareholders must be registered at the Registrar of Companies. Certain information must be held at the premises, and certain information must be put on the company's letterhead.

PROCEDURES FOR A PRIVATE LIMITED COMPANY (Technical Aspects):
STAGE 1
1. Apply for Digital Signature for one Director 

a. Provide address proof 

b. Provide identity proof 

c. Pay the necessary Fee for digital signature  

2. Apply for DIN 

a. Go to www.mca.gov.in 

b. click on DIN and fill necessary columns 

c. Click on submit 

d. Immediately you will get back the filled form with temporary DIN 

e. Send DIN to NOIDA.   

3. Name appliciation 

a. Select four names of the proposed Company. 

b. Search for name availability in www.mca.gov.in 

c. Apply for name in Form1A with temporary DIN 

d. Collect name sanction letter from RoC 

  

4. Preliminary work 

a. Give details of objects the company 

b. Give details of directors - name ( as in identity proof) 

c. Address (with proof - passport, voter id, driving licence, PAN card, ration card, telephone bill, bank statement). 

d. Identity proof - passport, voter id, driving licence, PAN card 

e. Give address of proposed company and police station jurisdiction with address 

f. Pay the advance for expenses- stamp paper, printing & binding. 

g. Pay the necessary ROC Fees 

h. Pay the necessary Fees in advance 


STAGE 2
1. Collect DIN allottment letter & Signature of one director in : 

a. Form 18 (containing details of address of company) 

b. Form 32 ( containing details of directors) 

c. Form 1 

2. Signature of all directors in: 

a. Stamp paper part of Memorandum 

b. Stamp paper part of Articles 

c. Last page of Memorandum ( to be filled in own handwriting of directors) 

d. Last page of Articles ( to be filled in own handwriting of directors) 

e. Power of attorney for Jebasingh Jothi. 

f. Consent letter from all directors - for acting as director. 

Upoad Form 32, Form 18, Form 1 alongwith memorandum and articles of association.

STAGE 3
1. Pay the necessary final Fees. 

2. Obtain Certificate of incorporation. 

STAGE 4
1. Prepare company common seal 

2. Print share certificate and allot shares. 

3. Get detailed formalities of maintaining accounts and statutory records 

All the procedures must be followed.
The following chart contains  formalities including incorporating a private
limited
company
:
  

	Nature of Procedure
	Procedure Number
	Duration (days)
	 

	Obtain DIN for proposed Directors of the new Company
	1
	3*
	 

	Obtain DSC for proposed Directors of the Company
	2
	3*
	 

	Filing the proposed name of company for approval to the Registrar of Companies (ROC); Get the Memorandum and Articles of Association vetted by the ROC and printed
	3
	7
	 

	Make an application to the Superintendent of Stamps or an authorized bank requesting for stamping of the Memorandum of Association and Articles of Association. 
	4
	1
	 

	Present the required documents along with the registration fee to the Registrar of Companies to get the certificate of incorporation
	5
	9
	 

	Obtain a company seal
	6
	3
	 

	Apply for UTI Investors Services Limited/National Securities Depository Ltd. to obtain a Permanent Account Number (PAN)
	7
	15*
	 

	Obtain a Tax Account Number (TAN) for income taxes deducted at source from the Assessing Office in the Income Tax Department
	8
	15*
	 

	Register under Shops and Establishment Act
	9
	2*
	 

	Register for value added tax (VAT) before the Sales Tax Officer of the ward in which the company is located
	10
	12*
	 

	Register for Profession tax
	11
	2*
	 

	Register with Employees' Provident Fund Organization 
	12
	2*
	 

	Register with ESIC (medical insurance)
	13
	1*
	 

	Filing for Government Approval before RBI/FIPB for Foreigners and NRI's
	14
	15*
	 

	Totals:
	14
	40
	 


Note: Procedures sometimes take place simultaneously, instances of this are marked with an asterisk (*). The above procedures and timings are indicative for a  big city in India.  Where all the required documents are ready with the promoters. The actual time and procedure may vary with city and state and the nature of business.

Uttar Pradesh ROC Office : Registrar of Companies Uttar Pradesh, KANPUR
All the procedures must be followed.
Short Notes:
What are the Requirements for a Private Limited Company?

1.
A Registered Business Name: This must be followed by the word ‘Limited' or ‘Ltd'. The Companies Registration Office exercises some control over the choice of name, it cannot be identical (or very similar to) the name of an existing company. It won't be considered if it is offensive or illegal and the use of certain words in a company (for example, `Institute', `National') can only be used in certain circumstances. The company name must be displayed in a conspicuous place at every office, or other premises where the company
carries
out
business. 

2.
A Registered Office: This need not necessarily be the same address as the business is conducted from. Quite frequently the address used for the registered office is that of the firm's solicitor or accountant. This is the address, through, where all official correspondence
will
go. 

3.
Shareholders: There must be a minimum of two shareholders (also described as `members' or `subscribers'). A private company can have up to fifty shareholders. 
4.
Share Capital: The company must be formed with a stated, nominal share capital divided into shares of fixed amounts. Small companies are frequently formed with a nominal share capital of Rs.100. 

5.
Memorandum of Association: The memorandum is the company's charter. It states the company's name; the situation of its registered office; its share capital; the fact that liability is limited and, most importantly, the object for which the company has been formed. In theory, the company can only operate in the areas mentioned in the objects clause but in practice the clause is drawn to cover as wide an area as possible, and anyway a 75 per cent majority of the members of the company can change the objects whenever they like. Nevertheless, it is worth bearing in mind that directors of the company will incur personal liability if the company engages in a type of business which is not authorised by the objects clause. The memorandum must be signed by at least three shareholders. 

6.
Articles of Association: The document contains the internal regulations of the company, the relationship of the company to its shareholders and the relationship between the individual shareholders. Many companies don't bother to draw up their own articles but adopt (sometimes with some modifications) articles set out
in
the
Companies
Act. 

7.
Certificate of Incorporation: This is the document, which the registrar of companies issues to you once he has approved your choice of name and your memorandum. When you receive this document your company legally exists and is ready to trade. 

8.
Auditors: Every company must appoint a qualified auditor. The auditor's duty is to report to the treasurer whether or not the books of the company have been properly kept, and that the balance sheet and profit and loss account presents (or doesn't present) a true and fair view of the company's affairs and complies with the Companies Act. Auditors are appointed or re-appointed at general meetings at which annual accounts are presented, and they hold office from the conclusion of the meeting until the next general meeting. 

9.
Accounts: The Companies Act lays down strict rules on accounting. Every company must maintain a set of records, which show the financial position at any one time with reasonable accuracy. The accounts comprise a profit and loss account and balance sheet with the auditors' and directors' reports appended. A new company's accounting reference period begins on its incorporation and runs until the following 31st March - unless the company notifies the registrar of companies otherwise. Within ten months of the end of an accounting reference period, an audited set of accounts must be laid before the shareholders at a general meeting and a set delivered to the
registrar
of
companies. 

10.
Registers, etc.: In addition to the accounts books, companies are required to have: a register of members and share ledger; a register of directors and secretaries; a register of share transfers; a register of charges; a register of debenture holders; a book can be purchased to hold all of the above. This will be provided automatically if you buy a
running
concern. 

11.
Company Seal: All companies must have an engraved seal. This must be impressed on share certificates and must be used whenever the company has to execute a deed. Again, this is included in the ready-made
company
package.
 

12.
For incorporating a company in India, an application for registration should be submitted to the registrar of companies with the following documents: 

1. Memorandum of Association; 

2. Articles of Association; 

3. a declaration signed by a person named in the articles of the proposed company as a director, manager, or secretary of the company, or by an advocate of the Supreme Court or High Court, or by an attorney entitled to appear before the High Court, or by a chartered accountant practicing in India stating that all the requirements of the Companies Act 1956 and the applicable rules with respect to the registration and other matters have been complied with; 

4. a list of persons who have consented to act as directors of the company. 

5. if the proposed company is a public company, consent of very person prepared to act as a director must be submitted in a prescribed form; 

6. information about directors, managing directors and managers and secretary must be submitted in a prescribed form; 

7. information about the registered office in a prescribed form; 

8. power of attorney in favor of one of the promoters or any other person, authorizing him/her to make corrections in the documents submitted to the registrar of the companies, if it becomes necessary; and 

9. applicable registration fee payable to the registrar of the companies. 

