2009 (13) S.T.R. 3 (S.C.)

IN THE SUPREME COURT OF INDIA

Dr. Arijit Pasayat, P. Sathasivam and Aftab Alam, JJ.

COMMISSIONER OF CENTRAL EXCISE, BANGALORE

Versus

SRIKUMAR AGENCIES 

Civil Appeal Nos. 4872-4892 of 2000, decided on 27-11-2008

Appellate Tribunal’s order - Non-speaking order - Facts not analysed in detail in impugned order by Tribunal - Disposal of appeals by mere reference to decisions not proper way to deal with appeals - Applicability of decision cited by Revenue not considered - Appeals involving different goods - CESTAT ought to have examined cases individually and articles involved - Manner of disposal not proper - Impugned order set aside - Question referred to Larger Bench of Supreme Court not answered as matter remitted to CESTAT for fresh decision by appropriate Bench - Section 35C of Central Excise Act, 1944. - By clubbing all the cases together and without analyzing the special features of each case disposing of the appeals in the manner done was not proper. [para 6]
Appeal to Appellate Tribunal - Disposal of - Tribunal order not analyzing facts in detail - Appeal disposed off placing reliance on certain decisions - Impugned Tribunal order not proper - Sections 35B and 35C of Central Excise Act, 1944. - Since the factual position has not been analysed in detail, disposal of appeals by mere reference to decisions, was not the proper way to deal with the appeals. The CEGAT also does not appear to have dealt with the relevance and applicability of ITC’s case  on which strong reliance has been placed by learned Solicitor General. The CEGAT ought to have examined the cases individually and the articles involved. By clubbing all the cases together and without analyzing the special features of each case disposing of the appeals in the manner done was not proper. [para 6]
Precedents - Court decision not statute - Reliance thereon without discussion of facts - Decisions not to be relied upon without discussing similarity of facts - Judgments of courts not to be construed as statutes - Circumstantial flexibility, additional or different fact may make a world of difference between conclusions in two cases - Disposal of cases by blindly placing reliance on a decision not proper. - Observations of Courts are neither to be read as Euclid’s theorems nor as provisions of the statute and that too taken out of their context. These observations must be read in the context in which they appear to have been stated... To interpret words, phrases and provisions of a statute, it may become necessary for judges to embark into lengthy discussions but they do not interpret judgments. They interpret words of statutes, their words are not to be interpreted as statutes. [paras 4, 5]
Appeal - Clubbing of various appeals for hearing and disposal - Disposal of such appeals without analysing the special feature of each case not proper - Rule 6A of CESTAT (Procedure) Rules, 1982 and Section 35C of Central Excise Act, 1944. [para 6]
Appeals disposed off

CASES CITED

I.T.C. Ltd. v. Collector — 1998 (97) E.L.T. 401 (S.C.) — Noted
[Paras 2, 6]

London Graving Dock Co. Ltd. v. Horton — 1951 AC 737 — Noted
[Para 4]

Home Office v. Dorset Yacht Co. — 1970 (2) All ER 294 — Noted
[Para 4]

1971 (1) WLR 1062 — Noted
[Para 4]

Herrington v. British Railways Board — 1972 (2) WLR 537 — Noted
[Para 4]

REPRESENTED BY :
S/Shri G.E. Vahanvati, Solicitor General, B. Krishna Prasad, P. Parmeswaran, Rajesh Kumar, Advocates, for the Appellant.

S/Shri M.P. Devanath and Goodwill Indeevar, Advocates, for the Respondent.

[Judgment per : Arijit Pasayat, J.]. - These appeals were placed before a three-Judge Bench because of reference made by a Division Bench with the following order :

“The point involved in this batch of appeals is whether the printing on the package is merely incidental or primary. On this point we find that there are two streams of judgments of this Court. Therefore, keeping in view the conflict of opinion, on the point involved in Rollatainers Ltd. and Anr. v. Union of India & Ors. [1994 Suppl. (3) SCC 293], Collector of Central Excise, Bombay v. Paper Print & Products Co. [1997 (10) SCC 564] and Metagraphs Pvt. Ltd. v. Collector of Central Excise, Bombay [1997 (1) SCC 262], we deem it appropriate that these cases be placed for hearing before a larger Bench.

Registry is directed to place the matter before Hon’ble the Chief Justice for appropriate orders.”

2.When the  appeals were taken up for hearing, Mr. G.E. Vahanvati, learned Solicitor General pointed out that the Customs, Excise and Gold (Control) Appellate Tribunal, Chennai (in short ‘CEGAT’) disposed of several appeals without detailed analysis of the factual position involved. It merely referred to some judgments and submissions of learned counsel for the assessees who are present respondents to hold that the assessees are entitled to relief. The conclusions are practically non-reasoned and abrupt conclusions were arrived at to hold that printing on media was not merely incidental to its primary use but in fact clearly show the nature of goods contained therein. It is pointed out that five categories were involved. In the case of respondents Srikumar agencies the article involved was Printed Gay Matter and Printed Agarbathi, in the case of M/s. Faxwell Printers the article involved was Printed Gay Wrappers, in the case of M/s. Rajhans Enterprises the article involved was Printed Labels, in the case of Sree Vijay Industries, it was Printed Agarbathi Labels and in the case of Regency Printers, it was Printed Labels. The articles were contextually different. It was also submitted that without detailed analysis of the factual position mere reliance on the decisions was not the proper way to dispose of the appeals. It is also pointed out that the view expressed by CEGAT even on facts was contrary to the ratio laid down by this Court in I.T.C. Ltd. v. Collector of Central Excise, Madras [JT 1998 (8) SC 527].

3.In response,  learned counsel for the respondents-assessees submitted that the CEGAT is the last finding authority. From its varied experience having dealt with large number of cases, even by visual inspection of the materials it was in a position to record a conclusion. It is also submitted that the factual scenario is not different in these cases vis-a-vis those assessees whose cases were the subject matter of the decisions which have been referred to by CEGAT.

4.Courts should  not place reliance on decisions without discussing as to how the factual situation fits in with the fact situation of the decision on which reliance is placed. Observations of Courts are neither to be read as Euclid’s theorems nor as provisions of the statute and that too taken out of their context. These observations must be read in the context in which they appear to have been stated. Judgments of Courts are not to be construed as statutes. To interpret words, phrases and provisions of a statute, it may become necessary for judges to embark into lengthy discussions but the discussion is meant to explain and not to define. Judges interpret statutes, they do not interpret judgments. They interpret words of statutes; their words are not to be interpreted as statutes. In London Graving Dock Co. Ltd. v. Horton (1951 AC 737 at p. 761), Lord Mac Dermot observed :

“The matter cannot, of course, be settled merely by treating the ipsissima vertra of Willes, J as though they were part of an Act of Parliament and applying the rules of interpretation appropriate thereto. This is not to detract from the great weight to be given to the language actually used by that most distinguished judge.”

In Home Office v. Dorset Yacht Co. [1970 (2) All ER 294] Lord Reid said, “Lord Atkin’s speech ...... is not to be treated as if it was a statute definition. It will require qualification in new circumstances.” Megarry, J. in (1971) 1 WLR 1062 observed : “One must not, of course, construe even a reserved judgment of Russell L.J. as if it were an Act of Parliament.” And, in Herrington v. British Railways Board [1972 (2) WLR 537] Lord Morris said :

“There is always peril in treating the words of a speech or judgment as though they are words in a legislative enactment, and it is to be remembered that judicial utterances made in the setting of the facts of a particular case.”

5.Circumstantial  flexibility, one additional or different fact may make a world of difference between conclusions in two cases. Disposal of cases by blindly placing reliance on a decision is not proper.

The following words of Lord Denning in the matter of applying precedents have become locus classicus :

“Each case depends on its own facts and a close similarity between one case and another is not enough because even a single significant detail may alter the entire aspect, in deciding such cases, one should avoid the temptation to decide cases (as said by Cordozo) by matching the colour of one case against the colour of another. To decide therefore, on which side of the line a case falls, the broad resemblance to another case is not at all decisive.”

***


***


***

“Precedent should be followed only so far as it marks the path of justice, but you must cut the dead wood and trim off the side branches else you will find yourself lost in thickets and branches. My plea is to keep the path to justice clear of obstructions which could impede it.”

6.Since the factual position has not  been analysed in detail, disposal of appeals by mere reference to decisions, was not the proper way to deal with the appeals. The CEGAT also does not appear to have dealt with the relevance and applicability of ITC’s case (supra) on which strong reliance has been placed by learned Solicitor General. The CEGAT ought to have examined the cases individually and the articles involved. By clubbing all the cases together and without analyzing the special features of each case disposing of the appeals in the manner done was not proper. In the circumstances, we set aside the impugned judgment in each case and remit the matter to CEGAT presently known as Customs, Excise &  Service Tax Appellate Tribunal (in short ‘CESTAT’) to be dealt with by the appropriate Bench. In view of the aforesaid order there is no need to answer the reference made.

7.Since the matters are pending since  long, we request the CESTAT to dispose of the appeals as early as possible preferably by the end of February, 2009.

8.The appeals are accordingly disposed  of.

_______

 2008 (11) S.T.R. 105 (Bom.)

IN THE HIGH COURT OF JUDICATURE AT BOMBAY, aurangabad BENCH
A.P. Deshpande and V.R. Kingaonkar, JJ.

VATAN TEXTILES LTD.

Versus

UNION OF INDIA

Writ Petition No. 2622 of 2006, decided on 26-6-2006

Writ Petition - Pre-deposit - Relaxation of the condition to pre-deposit balance amount - Natural justice - Speaking order - Tribunal not assigned any reason while rejecting petitioner’s contentions regarding financial hardship - In the absence of proper application of judicial mind and order being a non-speaking one, matter remitted to Tribunal to pass fresh order after giving parties fair opportunity to present their case through evidence available - Section 35F of Central Excise Act, 1944 - Article 226 of Constitution of India. [para 4]
Petition allowed

REPRESENTED BY :
S/Shri P.M. Shah, Sr. Counsel with A.P. Kolte, i.b. J.R. Shah, Advocates, for the Petitioner.

Shri Alok Sharma, Advocate, for the Respondent.

[Judgment per : V.R. Kingaonkar, J. (Oral)]. - Rule, returnable forthwith. By consent of parties the matter is heard finally.

2. By this petition, petitioners Impugned orders dated 5-10-2005 and dated 5-12-2005 passed by respondent No. 2-Customs, Excise & Service Tax Appellate Tribunal (for short “Tribunal”). The Tribunal directed the petitioner to pre-deposit Rs. 25,00,000/- (Rs. Twenty Five lakhs) within a period of eight weeks and report compliance thereof on 5-12-2005 as condition precedent to entertain the appeal as required under Section 35(F) of the Central Excise Act.

3. The petitioner No. 1 is a Textile Unit and was served with a notice under Section 3 of the Central Excise Act of 1944 by the Additional Director General of the Directorate General of Central Excise Intelligence, Zonal Unit, Mumbai on 13-11-2004. The petitioner was called upon to show cause as to why an amount of Rs. 1,00,32,600/- (Rs. One crore Thirty Two Thousand Six Hundred) be not recovered under the first proviso of sub-section (1) of Section 11A of the Central Excise Act, 1944 along with interest. So also, petitioner No. 2, who is Director of the petitioner No. 1, was called upon to show cause as to why personal penalty be not imposed on him under Rule 209A of the Central Excise Rules, 1944. The petitioners submitted their explanations to the notices served on them. They urged that the demand was not proper and correct. The respondent No. 3 assessed them for tax liability and directed them to pay excise duty of Rs. 1,00,32,600/- (Rs. One crore thirty two thousand six hundred). They preferred separate appeals against the order of respondent No. 3 in respect of the demand for excise duty. The Tribunal directed them to pre-deposit an amount of Rs. 25,00,000/- (Rs. Twenty Five Lakhs) as condition precedent to entertain the appeals. The Tribunal further directed that on making such pre-deposit the recovery shall be stayed. The petitioners deposited an amount of Rs. 6,00,000/- (Rs. Six lakhs) and requested to modify the said orders. The petitioners, who were appellants before the Tribunal, urged to consider the financial hardship and to allow hearing of the appeals without asking for further deposit of the remaining amount of Rs. 19,00,000/- (Rs. Nineteen lakhs). Their request was rejected though the time for pre-deposit of balance amount was extended by further period of 12 weeks. Feeling aggrieved, the petitioners have preferred this petition.

4. We have heard learned Counsel for the parties and have gone through both the impugned orders. It is pertinent to note that the Tribunal has observed that prima facie the duty demand of Rs. 54,45,358/- (Rs. Fifty Four Lakhs Forty Five Thousand Three Hundred Fifty Eight) on account of clearance by misdeciaring the goods as supply of software design charges could be recovered from the petitioners. It is for such reason that pre-deposit of Rs. 25,00,000/- (Rs. Twenty Five Lakhs) was sought as precondition to entertain the appeal. It appears that the impugned order dated 5th October, 2005 does not refer to any financial hardship putforth by the appellants. The subsequent order dated 5th December, 2005 reveals that plea of financial hardship was pressed into service but the Tribunal rejected it on the ground that it was already taken into account while directing the pre-deposit on earlier date. These observations of the Tribunal, in the impugned order dated 5-12-2005, are without any substratum since the order dated 5-10-2005 in no way states that particular financial hardship of the petitioners was considered. It only reveals a general observation that considering financial position and taking all the factors into account, the direction was issued regarding pre-deposit of Rs. 25,00,000/- (Rs. Twenty Five Lakhs). There is no discussion regarding particulars of plea raised by the appellants in this behalf, consideration thereof by the Tribunal and application of judicial mind to such a submission. The petitioners have relied upon tax audit report and have inter alia contended that the Textile Unit is running in losses. The Tribunal has not assigned any reason while rejecting contention of the petitioners regarding financial hardship. We are, therefore, of the opinion that the impugned orders cannot be sustained. They are non-speaking orders. We are inclined to hold that both the impugned orders are liable to be set aside and accordingly we set aside them and the matter is remitted to the learned Tribunal for consideration and disposal in accordance with law. The petitioners shall have liberty to adduce further evidence in support of their case regarding relaxation of the condition to pre-deposit the remaining amount and the Tribunal shall pass afresh order on merits, considering such evidence produced by the petitioners, as required under Section 35(F) of the Central Excise Act, 1944 within a reasonable time frame. In the mean while, till afresh decision of their application to waive the precondition of deposit, no coercive action may be taken against the petitioners.

5. Rule is disposed of accordingly. No costs.

6. The parties may be provided ordinary copy of this order duly authenticated by Court Associate on payment of usual copying charges.
 

_______

 

2009 (13) S.T.R. 11 (Bom.)

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

Dr. S. Radhakrishnan and V.C. Daga, JJ.

SHIVSAGAR VEG. RESTAURANT

Versus

ASSTT. COMMR. OF INCOME TAX, MUMBAI

Income Tax Appeal No. 144 of 2006, decided on 14-11-2008

Appellate Tribunal’s order - Delay of 4 months between hearing and pronouncement of judgment - Whether order liable to be set aside - Appellant assailing delay in pronouncement of order after hearing by Appellate Tribunal and not assigning any reasons for decision arrived - Omission to refer to contentions attributable to delay in passing order - Delay in delivery of order by itself sufficient to set aside impugned order - Tribunal directed to decide afresh - Section 254 of Income Tax Act, 1961. [paras 3, 6, 17, 18]
Appellate Tribunal - Delay in passing order without giving reasons - Working of Tribunal - Guidelines to improve - High Court in 2003 (158) E.L.T. 30 (Bom.) directed President of CEGAT to frame guidelines and issue administrative instructions to prevent delay in delivery of judgments - Similar directions required for ITAT - President of ITAT directed to frame and lay down guidelines as laid down by Supreme Court in 2001 (7) SCC 318 - Administrative directions to be issued to all Benches and the same to be followed strictly - All revisional and appellate authorities under Income-tax Act directed to decide matters heard within 3 months from date of closing for judgment - Order copy directed to be sent to President, ITAT for action and reporting compliance - Sections 254 and 255 of Income Tax Act, 1961. [paras 15, 16, 19]
Order of Appellate Tribunal - Speaking order - Absence of - Appellate Tribunal to examine validity of reasons given and findings recorded in impugned orders - Mere recording that conclusions arrived at not require discussion of case law or other propositions of law, amounting to non-consideration - Mere finding that finding in impugned order as just and fair not equals giving reasons - Absence of reasons renders Tribunal order unsustainable -Importance of reasoned order cannot be overlooked by any Court much less by Appellate Tribunal - Section 254 of Income Tax Act, 1961 - Section 35C of Central Excise Act, 1944. - A right to reason, is therefore, an indispensable part of sound system of judicial review. Reasoned decision is not only for the purpose of showing that the citizen is receiving justice, but also a valid discipline for the Tribunal itself. Therefore, statement of reasons is one of the essentials of justice. [paras 6, 8, 9]
Order of Appellate Tribunal - Reasoned order - Basic rule of natural justice requiring recording of reasons in support of the order - Order to be self-explanatory - Section 254 of Income Tax Act, 1961 - Section 35C of Central Excise Act, 1944. - The order should not keep the higher court guessing for reasons. Reasons provide live link between conclusion and evidence that vital link is a safeguard against arbitrariness, passion and prejudice. Reason is a manifestation of mind of adjudicator. It is a tool for judging the validity of the order under challenge. [para 10]
Case remanded

CASES CITED

Anil Rai v. State of Bihar — 2002 (3) BCR (SC) 360 = 2001 (7) SCC 318  — Relied on
[Paras 14, 15, 16]

Breen v. Amalgamated Engg. Union — Referred
[Para 8]

Devang Rasiklal Vora v. Union of India — 2003 (158) E.L.T. 30 (Bom.)  — Relied on
[Para 15]

Jawahar Lal Singh v. Naresh Singh — (1987) 2 SCC 222 — Referred
[Para 8]

Madhav Hayawardanrao Hoskot v. State of Maharashtra — 1978 (3) SCC 544  — Referred
[Para 12]

R.C. Sharma v. Union of India — 1976 (3) SCC 474 — Referred
[Para 13]

Shri Swamiji v. Commissioner, H.R.C.E. — AIR 1980 SC 1 — Referred
[Para 8]

State of West Bengal v. Atul Krishna Shaw — AIR 1990 SC 2205 — Referred
[Para 8]

Suga Ram v. State of Rajasthan — (2006) 8 SCC 641 — Referred
[Para 7]

REPRESENTED BY :
Dr. K. Shivram a/w Shri A.R. Singh, for the Appellant.

Shri N.A. Kazi, for the Respondent.

[Judgment per : Vijay Daga, J.]. - Heard the learned counsel for the parties. Perused appeal.

Introduction :
2.The Appellant-assessee is aggrieved  by an order dated 21-10-2005 passed by the Income-tax Appellate Tribunal, Mumbai Bench ‘G’, Mumbai (for short “Appellate Tribunal”) in Income Tax Appeal No. 5686/M/04 in respect of the assessment year 2001-2002.

3.We admit this  appeal and frame the following substantial question of law for consideration leaving all other questions open for reconsideration since the matter is being remanded to the Tribunal for the reasons recorded.

Substantial Question of Law :
“Whether the impugned order passed by the Appellate Tribunal after more than four months from the date of hearing without dealing with propositions and case laws relied by the Appellant suffers from non-application of mind and non-consideration of material on record and therefore bad in law?”

Submissions and Consideration :
4.The learned  counsel for the Appellant brought a disturbing state of affair to the notice of this Court making a serious complaint that the Appellate Tribunal had heard the appeal on 2-6-2005 and passed the order on 21-10-2005 i.e. almost after more than four months, dismissing the appeal without recording reasons, discussing propositions of law urged and case laws relied upon by the Appellant.

5.The learned  counsel appearing for the Revenue found it difficult to support the impugned order for want of reasons and did not dispute that the time has come to issue certain directions to the Appellate Tribunal laying down certain guidelines in the matter of early delivery of judgments once the case is closed for judgment. He also did not dispute the necessity of giving reasons in support of the judgment.

Need to Give Reasons :
6.It is needless  to mention that the Appellate Authority being the final authority of facts it is incumbent upon it to appreciate the evidence, consider the reasons of the authorities below and assign its own reasons as to why he disagrees with the reasons and findings of the authority below. Merely because Tribunal happened to be an Appellate Authority it does not get right brush aside reasons or findings recorded by the First Authority or the Lower Appellate Authority. It has to examine validity of the reasons given and findings recorded. Mere recording that the conclusions arrived at did not require discussion of the case law and other propositions of law is no consideration. Merely by saying that the findings of C.I.T. (A) are just, fair and in accordance with the law can hardly tantamount to giving reasons. The absence of reasons has rendered the impugned order of the Tribunal unsustainable.

7.The reasons  introduced clarity in an order. The requirement of indicating reasons has been judicially recognised as imperative by the Apex Court in the case of Suga Ram v. State of Rajasthan - (2006) 8 SCC 641.

8.The above view  was reiterated by the Apex Court in the case of Jawahar Lal Singh v. Naresh Singh - (1987) 2 SCC 222. The Court has also referred to the judgment of Lord Denning, M.R. in Breen v. Amalgamated Engg. Union, wherein the Court observed : “The giving of reasons is one of the fundamentals of good administration”. In Shri Swamiji v. Commissioner, H.R.C.E., AIR 1980 SC 1, the Supreme Court noted with approval the legal maxim “cessante ratione legis cessat ipsa lex”, which means reason is the soul of law and when reason of any particular law ceases, so does the law. In State of West Bengal v. Atul Krishna Shaw and Another, reported in AIR 1990 SC 2205, Supreme Court of India, reiterated that giving of reasons is an essential element of administration of justice. A right to reason is, therefore, an indispensable part of sound system of judicial review. Reasoned decision is not only for the purpose of showing that the citizen is receiving justice, but also a valid discipline for the Tribunal itself. Therefore, statement of reasons is one of the essentials of justice. Judicial discipline to abide by declaration of law by this Court, cannot be forsaken.

9.In the  aforesaid view of the matter, the importance of reasoned order cannot be overlooked by any Court much less by the Income-tax Appellate Tribunal.

10.The basic rule  of natural justice requires recording of reasons in support of the order. The order has to be self-explanatory and should not keep the higher court guessing for reasons. Reasons provide live link between conclusion and evidence that vital link is a safeguard against arbitrariness, passion and prejudice. Reason is a manifestation of mind of adjudicator. It is a tool for judging the validity of the order under challenge. It gives opportunity to the higher court to see whether or not the adjudicator has proceeded on the relevant consideration, material and evidence.

11.Having said  so, the inordinate unexplained delay in pronouncement of the impugned judgment has also rendered it vulnerable.

12.The learned  counsel for the appellant has referred to various judgments of the Apex Court as well as of this Court and various other High Courts to show that only on the ground of delay in rendering the judgment for period ranging from four months to 10 months, judgments were held to be bad in law and set aside. It has been held time and again that justice should not only be done but should appear to have been done and that justice delayed is justice denied. Justice withheld is even worse than that. The Apex Court in the case of Madhav Hayawadanrao Hoskot v. State of Maharashtra, 1978 (3) SCC 544 had an occasion to take serious note of the prejudice normally caused to the litigant due to delayed delivery or pronouncement of the judgment for the reasons which are not attributable either to the litigant or to the State or to the legal profession.

13.In  R.C. Sharma v. Union of India, 1976 (3) SCC 474, the Apex Court after noticing absence of the provision in the Code of Civil Procedure in the matter of time frame in delivery of judgment, observed as under :

“Nevertheless, we think that unreasonable delay between hearing of arguments and delivery of a judgment, unless explained by exceptional or extraordinary circumstances, is highly undesirable even where written arguments are submitted. It is not unlikely that some points which the litigant considers important may have escaped notice. But, what is more important is that litigants must have complete confidence in the results of litigation. This confidence tends to be shaken if there is excessive delay between hearing of arguments and delivery of judgments. Justice, as we have often observed, must not only be done but must manifestly appear to be done.”

14.Recently, the  Apex Court in the case of Anil Rai v. State of Bihar, 2002 (3) BCR (SC) 360 : 2001 (7) SCC 318 has also reconsidered the serious issue of delayed delivery of judgment by some of the High Courts and laid down certain guidelines in the matter of pronouncement of judgments by the High Courts.

15.In the case of  Devang Rasiklal Vora v. Union of India, 2003 (158) E.L.T. 30 (Bom.) = 2004 (3) BCR 450, the Division Bench of this Court to which one of us is a party (Daga, J.) had an occasion to issue directions to the President of the Central Excise and Gold (Control) Appellate Tribunal, Mumbai to frame and lay down the guidelines on the similar lines as were laid down by the Apex Court in the case of Anil Rai v. State of Bihar (supra) and to issue appropriate administrative directions to all the Benches of the said Tribunal. The similar guidelines can conveniently be laid down for the courts, tribunals and quasi-judicial authorities prescribed under the Income Tax Act, 1961 (“Act” for short) so as to prevent delayed delivery of the judgment and/or order which at the end of the day results in denial of justice as happened in the instant case.

16.We, therefore, direct the President  of the Appellate Tribunal to frame and lay down the guidelines in the similar lines as are laid down by the Apex Court in the case of Anil Rai v. State of Bihar (supra) and to issue appropriate administrative directions to all the Benches of the Tribunal in that behalf. We hope and trust that suitable guidelines shall be framed and issued by the President of the Appellate Tribunal within shortest reasonable time and followed strictly by all the Benches of the Tribunal. In the meanwhile, all the revisional and appellate authorities under the Income-tax Act are directed to decide matters heard by them within a period of three months from the date case is closed for judgment.

17.Now, turning to the merits of the  challenge set up to the impugned order, prima facie, we are satisfied that some of the vital points raised in this appeal and canvassed before us are not to be found in the judgment of the Appellate Tribunal though, according to the learned counsel for the Appellant and borne out from the appeal memo, they were canvassed before the Tribunal. Omission to make reference to the contentions canvassed can only be attributed to the delayed delivery of judgment. In the circumstances, without going into the merits or demerits of the impugned order, delay in delivery of judgment by itself is sufficient to set aside the impugned order passed by the Appellate Tribunal to the extent it is challenged by the Appellant.

18.In the result, appeal is allowed.  The impugned order is set aside to the extent it is challenged. The subject appeal, ITA No. 5686/M/2004 is restored to the file of the Appellate Tribunal with direction to rehear the said appeal filed at the instance of the present Appellant and decide the same afresh with a reasoned order dealing with all contentions raised and canvassed on its own merits. All the rival contentions are kept open. Appeal stands disposed of in terms of this order with no order as to costs.

19.The Prothonotary and Senior Master  of this Court is directed to forward the copy of this order to the President of the Appellate Tribunal for information, record and action in accordance with the direction issued herein and for reporting compliance thereof within three months from the receipt of this order.

 

_______

 

2009 (13) S.T.R. 101 (Bom.)

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

R.M. Lodha and J.P. Devadhar, JJ.

NAGREEKA FOILS LTD.

Versus

COMMISSIONER OF C. EX. & CUS., VAPI

Central Excise, Appeal No. 33 of 2006, decided on 31-3-2006

Appellate Tribunal’s order - Non-speaking order - Tribunal is a final fact finding body on question of facts - Tribunal has to go into all issues of facts and contentions raised before it and come to a definite finding with reasons therefor while disposing of appeal - Tribunal was not correct in dismissing appeal (without assigning any reason) merely by stating that since the Commissioner (Appeals) has already granted substantial relief, further reduction or setting aside of penalty is not called for - Matter remanded to Tribunal for disposal afresh - Sections 35B and 35C of Central Excise Act, 1944. [paras 9, 10]
Appeal allowed

REPRESENTED BY :
S/Shri Vipin Kumar Jain with P.K. Shetty, for the Appellant.

Shri P.S. Jetley i/by Dr. T.C. Kaushik, for the  Respondent.

[Order]. - P.C.  :Heard Mr. Vipin Kumar Jain, the learned counsel for the appellant and Mr. P.S. Jetley, the learned counsel for the revenue.

 2.The following substantial question of law arises in this appeal :-

Whether the Tribunal was correct in dismissing the appeal without assigning any reason, merely by stating that since the Commissioner (Appeals) has already granted substantial relief, further reduction or setting aside of the penalty is not called for?

3.Admit. 
 4.Mr. P.S. Jetley, Advocate wavies service for the revenue.

 5.The appeal is heard finally at this stage.

 6.In challenging the order passed by the Commissioner (Appeals), the present appellant set up the following grounds in the memo of appeal before the Tribunal :-

Commissioner (Appeals) has erred in “9.1 confiscating the goods under Rule 173Q (1) of the Central Excise Rules, 1944, without specifying that as to which sub-clause of Rule 173Q(1) was being sought to be invoked against the appellant. Appellant submits that it is well settled law that provisions of Rule 173Q(1) cannot be invoked until and unless it is clearly specified as to which sub clause of sub-rule (1) is being sought to be invoked. Appellant submits that to its mind only clause (b) or clause (d) of Rule 173Q could be alleged to have been contravened. Clause (b) of Rule 173Q provides for confiscation of goods in case the manufacturer does not account for excisable goods manufactured or produced by him. Appellant submits that it had clearly pointed out that clause (b) of Rule 173Q could not be invoked inasmuch as the term “account, for” not synonymous to entry in RG 1 Register. Commissioner (Appeals) has failed to appreciate that it is not in dispute that the finished goods which were seized were undisputedly manufactured out of duty paid and accounted for inputs. Appellant submits that the Commissioner (Appeals) has overlooked the decision of the Hon’ble Tribunal in the case of CCE v. Continental Chemicals and Pepsi Food v. CCE, which was specifically cited before him, wherein the Hon’ble Tribunal held that the expression “account for” is not synonymous with entering into RG 1 Register and that provisions of Rule 173Q(1)(b), could not be invoked in a case where goods were not entered in RG 1 register but, were otherwise accounted for out of duty paid raw materials. The Commissioner (Appeals) has also overlooked the appellant’s contention that provisions of Rule 173Q(1)(b) & 173Q(1)(d) of Central Excise Rules, 1944 could not be invoked until and unless it was established there was an intention to evade payment of duty on the part of the appellant. Appellant submits that there could not be any intention to evade payment of duty on its part inasmuch as the goods which have not been entered in the RG 1 register had been manufactured as per specification of the buyers whose names were mentioned on the packing slip which was seized along with the finished goods. This packing slip mentioned in name of the buyer, weight of the material, batch No. of the foil, size of the foil, etc., which tallied with the purchase orders placed by the clients. The purchase order also clearly mentioned excise would be reimbursed to the appellant on actuals. Appellant submits that none of the aforesaid contentions of the appellant have been dealt with or considered by the Commissioner (Appeals), which clearly establish that there was no intention to evade duty on the part of the appellant.

Commissioner (Appeals) has also 9.2 overlooked the decision of the Hon’ble Tribunal in the case of Bhilai Conductors v. CCE wherein the Hon’ble tribunal has held that provisions of Rule 173Q(1)(b) could not be invoked until and unless there was an intention to evade payment of duty. Appellant submits that the impugned order does not deal with the appellant's arguments regarding non-applicability of Rule 173Q and the order deserves to be quashed and set aside on this ground alone.

Commissioner (Appeals) has erred in 9.3 placing reliance on the decisions of the Tribunal in the case of CCE v. Balu Ram Harnam Dass Steel Rolling Mills - 2004 (170) E.L.T. 111 (Tri. Del) to hold that the finished goods which had not been entered into in the RG1 register were liable to confiscation, appellant respectfully submits that the Commissioner (Appeals) has erred in relying upon the aforesaid decision, inasmuch as the said decision does not take into account other binding precedent to the Division Bench’s decision of the Tribunal. Commissioner (Appeals) has erred in preferring the decision of single member bench of the Tribunal over several Division Bench decisions which were cited before the Commissioner (Appeals), all of which in unequivocal terms provide that penalty and the fine under Rule 173Q(1)(b) cannot be imposed until and unless there is mens rea on the part of such manufacturer and that the expression “account for” appearing in clause (b) of sub-rule 1 of Rule 173Q meant, to explain presence of and was not synonymous entry in the RG 1 register. Appellant submits that Commissioner (Appeals) has for reasons best known to him preferred to rely upon and take cognizance of the decision of single member, which neither takes into account the other binding decisions of the Division Bench nor does it discuss the applicability or otherwise of Rule 173Q, appellant therefore submits that the impugned order, which has been passed by placing reliance on a decision, which is not only per incuraim but also sub silentio of other binding precedent cannot be sustained deserves to be quashed and set aside on this ground alone.

Without prejudice to the above, 9.4 Commissioner (Appeals) has erred in overlooking appellant’s contention that non-accountal of finished goods in its RG 1 Register was on account of the fact that the excise clerk had proceeded on a sudden leave due to a medical emergency in his family, and that, its General Manager Shri Panwar was also out of town during the said period. Appellant submits that none of the aforesaid contentions raised by the appellant have been considered by the Commissioner (Appeals), who has also overlooked appellant’s contention that there could be no intention to evade duty on its part, inasmuch as finished goods which were not accounted for in the RG 1 Register were manufacture for three of its clients, viz. Finolex Cables Ltd., Sterilite Industries (I) Ltd. and RPG Cables (I) Ltd., all of whom could avail credit of duty paid in respect duty paid on such finished goods. Commissioner (Appeals) also overlooked the appellant’s contention that packing lists which were seized along with the finished goods clearly bore the name of the aforesaid three companies as well as other details such as Foil No., Batch No., sizer and weight of the coils, etc., and that, there was no attempt to clear the said goods clandestinely. Commissioner (Appeals) has also overlooked the appellant’s contention that finished goods were manufactured as per the specifications placed by the buyers and that such finished goods were custom made for each of its buyers who had placed upon the appellant purchase orders for the said goods, which contained the condition regarding reimbursement of excise duty on actuals. Appellant submits that even though it produced evidence in the form of purchase orders/contract as well as the packing list which were seized during the course of investigation, which clearly establish that the finished goods which were seized were meant for aforesaid buyers and the there could be no intention for evading payment of duty in respect of the said goods, Commissioner (Appeals) has without considering the said submissions held the goods liable to confiscation on the grounds that failure to make entry in the RG1 Register could give rise to commission of frauds leading to evasion of payment of duty, without appreciating that in the facts and circumstances, the instant case there was no scope of any fraud or for that matter any intention to evade payment of duty. Also the mere fact that entry was not made in the RG1 register, cannot ipso facto, lead to conclusion that there was a possibility of commission of fraud and evasion of payment of duty as the finished goods were manufactured from the duty paid and account for raw material and therefore there could be no question of any evasion of payment of duty in the appellant case.

Commissioner (Appeals) has erred in 9.5 imposing penalty under Rule 173Q on the ground that even though the impugned order-in-original sought to penalize the appellant under Section 11AC read with Rule 173Q and consequently even though Section 11AC was not applicable, penalty nonetheless could be imposed under Rule 173Q. Appellant respectfully submits that Commissioner (Appeals) has failed to appreciate that it is well settled law that a composite penalty under Section 11AC read with Rule 173Q is not sustainable and that once the Commissioner (Appeals) has concluded that penalty under Section 11AC was not imposable, he ought to have set aside the penalty in toto instead of concluding that he could in the alternative impose penalty under Rule 173Q, even though the adjudicating authority had penalized the appellant primarily under Section 11AC.

Without prejudice to the above, 9.6 Commissioner (Appeals) has erred in imposing penalty under Rule 173Q without, specifying as to which of the sub-clauses of sub rule 1 of Rule 173Q were infringed by the appellant. Appellant submits that it is well settled law that penalty under Rule 173Q(1) cannot be imposed without specifying as to which specific clause of the said sub-rule was infringed by the assessee. Appellant submits that the impugned order being silent on the said issue, it cannot be sustained and deserves to be quashed and set aside on this ground alone.

Commissioner (Appeals) has erred in 9.7 holding that there was shortage of inputs to the extend of 955.70 kgs. inasmuch as appellant had not produced any evidence in support of its contention that it had issued the third roll for production but had entered only two rolls in the log sheet as the log sheet was in the custody of the excise officer. Appellant respectfully submits that the Commissioner (Appeals) has come to conclusion regarding shortage on a hypothetical assumption without there being any evidence of any actual shortage. Appellant respectfully submits that Commissioner (Appeals) has upheld the allegation of shortage for a part quantity on the ground that the same was not supported by sufficient documentary evidence. Appellant submits that there is no dispute about the correctness of the reconciliation statement prepared by the appellant, which statement has been in fact admitted by the Commissioner (Appeals) as proper and correct, merely because for one particular entry, there is no documentary evidence, the same cannot per se lead to a conclusion that there was shortage particularly when the burden of establishing shortage and clandestine removal is on the department and that it did not produce any evidence in support of its allegation of shortage.

Appellant submits that allegation of shortage is a serious 9.8 allegation, which the department has to establish on credible and cogent evidence and not merely because there was lack of documentary evidence for one particular entry, it cannot lead to a conclusion that there was shortage, in respect of which credit was deniable.

Without prejudice to the above, Commissioner (Appeals) has 9.9 also failed to appreciate that the order for reversal of credit and penalty, under Rule 57-I as well as for imposition of fine under Rule 173Q of the erstwhile Central Excise Rules is not sustainable inasmuch as the said rules have been substituted by cenvat provisions in terms of Notification 27/2000-C.E. (N.T.) dated 31-3-2000 and that under the new rules, there is saving clause for acts, omissions committed under the erstwhile rules. Appellant submits that in the absence of there being any saving clause, there cannot be any demand of Modvat credit or imposition of penalty under the erstwhile Rules 57-I which was the only provision prevailing at the relevant time for denying credit and imposing penalty. Appellant in this regard place reliance on the decisions of the Tribunal in the case of Sunrise Structurals and Engineering Ltd. v. CCE, Nagpur, wherein the Tribunal has in order No. A/711 to 722/WZB/04-ID dated 27-8-04 upheld the aforesaid contention of assesee.”

 7.The appellant had also made an application for stay of the order of the Commissioner (Appeals). While dealing with the stay application, the Tribunal disposed of the appeal at the stage of stay application by the following  order :-

I do not see any justification for further reduction or “3. setting aside of the aforesaid penalty amount when the Commissioner (Appeals) has already granted substantial relief to the appellant. I, therefore, dismiss the stay petition as well as the appeal at the stay stage itself.”

 8.The Tribunal is a final fact finding body on the question of facts and the appeal lies to the High Court under Section 35G of the Central Excise Act, 1944 on the substantial question of law only. In the circumstances, the Tribunal has to go into all the issues of the facts and the contentions raised before it and come to a definite finding with the reasons therefor while disposing of the appeal. The disposal of the appeal in the manner it has been done, does not meet this test in disposal of appeal by the Tribunal.

 9.We, accordingly, answer the question that the Tribunal was not correct in dismissing the appeal (without assigning any reason) merely by stating that since the Commissioner (Appeals) has already granted substantial relief, further reduction or setting aside of the penalty is not called for.

 10.The appeal is allowed. The impugned order is set aside. Appeal No. E/484/05 is restored to the file of the Customs, Excise & Service Tax Appellate Tribunal for hearing and disposal in accordance with law. No costs.

_______

 

2008 (232) E.L.T. 780 (Bom.)

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

Dr. S. Radhakrishnan and V.C. Daga, JJ.

SHIVSAGAR VEG. RESTAURANT

Versus

ASSTT. COMMR. OF INCOME TAX, MUMBAI

Income Tax Appeal No. 144 of 2006, decided on 14-11-2008

Appellate Tribunal’s order - Delay of 4 months between hearing and pronouncement of judgment - Whether order liable to be set aside - Appellant assailing delay in pronouncement of order after hearing by Appellate Tribunal and not assigning any reasons for decision arrived - Omission to refer to contentions attributable to delay in passing order - Delay in delivery of order by itself sufficient to set aside impugned order - Tribunal directed to decide afresh - Section 254 of Income-tax Act, 1961. [paras 3, 6, 17, 18]
Appellate Tribunal - Delay in passing order without giving reasons - Working of Tribunal - Guidelines to improve - High Court in 2003 (158) E.L.T. 30 (Bom.) directed President of CEGAT to frame guidelines and issue administrative instructions to prevent delay in delivery of judgments - Similar directions required for ITAT - President of ITAT directed to frame and lay down guidelines as laid down by Supreme Court in 2001 (7) SCC 318 - Administrative directions to be issued to all Benches and the same to be followed strictly - All revisional and appellate authorities under Income-tax Act directed to decide matters heard within 3 months from date of closing for judgment - Order copy directed to be sent to President, ITAT for action and reporting compliance - Sections 254 and 255 of Income Tax Act, 1961. [paras 15, 16, 19]
Order of Appellate Tribunal - Speaking order - Absence of - Appellate Tribunal to examine validity of reasons given and findings recorded in impugned orders - Mere recording that conclusions arrived at not require discussion of case law or other propositions of law, amounting to non-consideration - Mere finding that finding in impugned order as just and fair not equals giving reasons - Absence of reasons renders Tribunal order unsustainable -Importance of reasoned order cannot be overlooked by any Court much less by Appellate Tribunal - Section 254 of Income-tax Act, 1961 - Section 35C of Central Excise Act, 1944. - A right to reason, is therefore, an indispensable part of sound system of judicial review. Reasoned decision is not only for the purpose of showing that the citizen is receiving justice, but also a valid discipline for the Tribunal itself. Therefore, statement of reasons is one of the essentials of justice. [paras 6, 8, 9]
Order of Appellate Tribunal - Reasoned order - Basic rule of natural justice requiring recording of reasons in support of the order - Order to be self-explanatory - Section 254 of Income Tax Act, 1961 - Section 35C of Central Excise Act, 1944. - The order should not keep the higher court guessing for reasons. Reasons provide live link between conclusion and evidence that vital link is a safeguard against arbitrariness, passion and prejudice. Reason is a manifestation of mind of adjudicator. It is a tool for judging the validity of the order under challenge. [para 10]
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[Judgment per : Vijay Daga, J.]. - Heard the learned counsel for the parties. Perused appeal.

Introduction :
2.The Appellant-assessee is aggrieved  by an order dated 21-10-2005 passed by the Income-tax Appellate Tribunal, Mumbai Bench ‘G’, Mumbai (for short “Appellate Tribunal”) in Income Tax Appeal No. 5686/M/04 in respect of the assessment year 2001-2002.

3.We admit this  appeal and frame the following substantial question of law for consideration leaving all other questions open for reconsideration since the matter is being remanded to the Tribunal for the reasons recorded.

Substantial Question of Law :
“Whether the impugned order passed by the Appellate Tribunal after more than four months from the date of hearing without dealing with propositions and case laws relied by the Appellant suffers from non-application of mind and non-consideration of material on record and therefore bad in law?”

Submissions and Consideration :
4.The learned  counsel for the Appellant brought a disturbing state of affair to the notice of this Court making a serious complaint that the Appellate Tribunal had heard the appeal on 2-6-2005 and passed the order on 21-10-2005 i.e. almost after more than four months, dismissing the appeal without recording reasons, discussing propositions of law urged and case laws relied upon by the Appellant.

5.The learned  counsel appearing for the Revenue found it difficult to support the impugned order for want of reasons and did not dispute that the time has come to issue certain directions to the Appellate Tribunal laying down certain guidelines in the matter of early delivery of judgments once the case is closed for judgment. He also did not dispute the necessity of giving reasons in support of the judgment.

Need to Give Reasons :
6.It is needless  to mention that the Appellate Authority being the final authority of facts it is incumbent upon it to appreciate the evidence, consider the reasons of the authorities below and assign its own reasons as to why he disagrees with the reasons and findings of the authority below. Merely because Tribunal happened to be an Appellate Authority it does not get right brush aside reasons or findings recorded by the First Authority or the Lower Appellate Authority. It has to examine validity of the reasons given and findings recorded. Mere recording that the conclusions arrived at did not require discussion of the case law and other propositions of law is no consideration. Merely by saying that the findings of C.I.T. (A) are just, fair and in accordance with the law can hardly tantamount to giving reasons. The absence of reasons has rendered the impugned order of the Tribunal unsustainable.

7.The reasons  introduced clarity in an order. The requirement of indicating reasons has been judicially recognised as imperative by the Apex Court in the case of Suga Ram v. State of Rajasthan - (2006) 8 SCC 641.

8.The above view  was reiterated by the Apex Court in the case of Jawahar Lal Singh v. Naresh Singh - (1987) 2 SCC 222. The Court has also referred to the judgment of Lord Denning, M.R. in Breen v. Amalgamated Engg. Union, wherein the Court observed : “The giving of reasons is one of the fundamentals of good administration”. In Shri Swamiji v. Commissioner, H.R.C.E., AIR 1980 SC 1, the Supreme Court noted with approval the legal maxim “cessante ratione legis cessat ipsa lex”, which means reason is the soul of law and when reason of any particular law ceases, so does the law. In State of West Bengal v. Atul Krishna Shaw and Another, reported in AIR 1990 SC 2205, Supreme Court of India, reiterated that giving of reasons is an essential element of administration of justice. A right to reason is, therefore, an indispensable part of sound system of judicial review. Reasoned decision is not only for the purpose of showing that the citizen is receiving justice, but also a valid discipline for the Tribunal itself. Therefore, statement of reasons is one of the essentials of justice. Judicial discipline to abide by declaration of law by this Court, cannot be forsaken.

9.In the  aforesaid view of the matter, the importance of reasoned order cannot be overlooked by any Court much less by the Income-tax Appellate Tribunal.

10.The basic rule  of natural justice requires recording of reasons in support of the order. The order has to be self-explanatory and should not keep the higher court guessing for reasons. Reasons provide live link between conclusion and evidence that vital link is a safeguard against arbitrariness, passion and prejudice. Reason is a manifestation of mind of adjudicator. It is a tool for judging the validity of the order under challenge. It gives opportunity to the higher court to see whether or not the adjudicator has proceeded on the relevant consideration, material and evidence.

11.Having said  so, the inordinate unexplained delay in pronouncement of the impugned judgment has also rendered it vulnerable.

12.The learned  counsel for the appellant has referred to various judgments of the Apex Court as well as of this Court and various other High Courts to show that only on the ground of delay in rendering the judgment for period ranging from four months to 10 months, judgments were held to be bad in law and set aside. It has been held time and again that justice should not only be done but should appear to have been done and that justice delayed is justice denied. Justice withheld is even worse than that. The Apex Court in the case of Madhav Hayawadanrao Hoskot v. State of Maharashtra, 1978 (3) SCC 544 had an occasion to take serious note of the prejudice normally caused to the litigant due to delayed delivery or pronouncement of the judgment for the reasons which are not attributable either to the litigant or to the State or to the legal profession.

13.In  R.C. Shama v. Union of India, 1976 (3) SCC 474, the Apex Court after noticing absence of the provision in the Code of Civil Procedure in the matter of time frame in delivery of judgment, observed as under :

“Nevertheless, we think that unreasonable delay between hearing of arguments and delivery of a judgment, unless explained by exceptional or extraordinary circumstances, is highly undesirable even where written arguments are submitted. It is not unlikely that some points which the litigant considers important may have escaped notice. But, what is more important is that litigants must have complete confidence in the results of litigation. This confidence tends to be shaken if there is excessive delay between hearing of arguments and delivery of judgments. Justice, as we have often observed, must not only be done but must manifestly appear to be done.”

14.Recently, the  Apex Court in the case of Anil Rai v. State of Bihar, 2002 (3) BCR (SC) 360 : 2001 (7) SCC 318 has also reconsidered the serious issue of delayed delivery of judgment by some of the High Courts and laid down certain guidelines in the matter of pronouncement of judgments by the High Courts.

15.In the case of  Devang Rasiklal Vora v. Union of India, 2003 (158) E.L.T. 30 (Bom.) = 2004 (3) BCR 450, the Division Bench of this Court to which one of us is a party (Daga, J.) had an occasion to issue directions to the President of the Central Excise and Gold (Control) Appellate Tribunal, Mumbai to frame and lay down the guidelines on the similar lines as were laid down by the Apex Court in the case of Anil Rai v. State of Bihar (supra) and to issue appropriate administrative directions to all the Benches of the said Tribunal. The similar guidelines can conveniently be laid down for the courts, tribunals and quasi-judicial authorities prescribed under the Income Tax Act, 1961 (“Act” for short) so as to prevent delayed delivery of the judgment and/or order which at the end of the day results in denial of justice as happened in the instant case.

16.We, therefore, direct the President  of the Appellate Tribunal to frame and lay down the guidelines in the similar lines as are laid down by the Apex Court in the case of Anil Rai v. State of Bihar (supra) and to issue appropriate administrative directions to all the Benches of the Tribunal in that behalf. We hope and trust that suitable guidelines shall be framed and issued by the President of the Appellate Tribunal within shortest reasonable time and followed strictly by all the Benches of the Tribunal. In the meanwhile, all the revisional and appellate authorities under the Income-tax Act are directed to decide matters heard by them within a period of three months from the date case is closed for judgment.

17.Now, turning to the merits of the  challenge set up to the impugned order, prima facie, we are satisfied that some of the vital points raised in this appeal and canvassed before us are not to be found in the judgment of the Appellate Tribunal though, according to the learned counsel for the Appellant and borne out from the appeal memo, they were canvassed before the Tribunal. Omission to make reference to the contentions canvassed can only be attributed to the delayed delivery of judgment. In the circumstances, without going into the merits or demerits of the impugned order, delay in delivery of judgment by itself is sufficient to set aside the impugned order passed by the Appellate Tribunal to the extent it is challenged by the Appellant.

18.In the result, appeal is allowed.  The impugned order is set aside to the extent it is challenged. The subject appeal, ITA No. 5686/M/2004 is restored to the file of the Appellate Tribunal with direction to rehear the said appeal filed at the instance of the present Appellant and decide the same afresh with a reasoned order dealing with all contentions raised and canvassed on its own merits. All the rival contentions are kept open. Appeal stands disposed of in terms of this order with no order as to costs.

19.The Prothonotary and Senior Master  of this Court is directed to forward the copy of this order to the President of the Appellate Tribunal for information, record and action in accordance with the direction issued herein and for reporting compliance thereof within three months from the receipt of this order.

_______

2008 (232) E.L.T. 600 (Guj.)

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

M.S. Shah, Actg. C.J. and Ravi R. Tripathi, J.

COMMISSIONER OF CUSTOMS

Versus

JHUNJHUNWALA VANASPATI LTD.

Tax Appeal No. 757 of 2007 with Civil Application No. 212 of 2007, decided on  4-7-2008

Bill of Entry - Amendment after assessment - CESTAT whether right in directing filing of fresh Bill of Entry when goods already assessed, out-of-charge order issued and cleared based on Bill of Entry filed initially - Imported goods sold on high sea sale basis and duty paid for part consignment by buyer - Fact that buyer vanished after paying duty leading to adverse inference that buyer was creature of respondent to avail benefit of concessional rate of duty - Adjudication order rejecting request to cancel Bills of Entry filed by buyer and filing of fresh Bills of Entry for same goods after substituting respondent’s name, sustainable - Tribunal not justified in permitting filing of fresh Bill of Entry after an out-of-charge order is issued - Impugned Tribunal order contrary to provisions and hence, quashed - Section 149 of Customs Act, 1962. [paras 8, 9.3, 11, 15]
Appellate Tribunal’s order - Non-speaking order - Tribunal order narrating facts not recording reasons for accepting case of appellant and rejecting Revenue’s case - Tribunal order nothing more than a cryptic order - Facts not taken note of in right perspective by Tribunal - Section 129B of Customs Act, 1962. - The Tribunal did not pay necessary attention to the fact that the importer M/s. Magpie, the purchaser in a High Sea Sale Agreement, after having paid the duty to the tune of Rs. 9,53,771 together with interest thereupon of Rs. 1568/-, disappeared for no reasons which could be conceived by a reasonable person. This fortifies the case of the Revenue and the view taken by the Commissioner of Customs in the matter, viz. M/s Magpie was a fictitious firm and it vanished from the scene only after intelligence and preliminary report. It is only after M/s Magpie vanished from the scene that the present respondent re-appeared on the scene with the request of cancellation of bill of entry filed by M/s Magpie with a request to file fresh bills of entry in respect of the same goods and with request for substitution of their name in place of the name of M/s Magpie Overseas Company as importer. [para 11]
Bill of Entry - Amendment - Discretion therefor - Proper officer vested with discretion to authorize amendment of document after presentation  to Customs - Discretion restricted by proviso to Section 149 of Customs Act, 1962. - It cannot be read that proviso mandates the exercise of discretion in favour of a party so as to allow the party to amend the documents if the eventualities set out in the proviso have not taken place. In fact, discretion is absolute and the proviso only provides that if the eventualities set out therein have taken place then the discretion is curtailed of the same cannot be raised even when it is vested in the proper officer if those eventualities have taken place. [paras 13, 13.1, 14.1]
Appeal allowed
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[CAV Judgment per : Ravi R. Tripathi, J.]. - By this appeal under Section 130 of the Customs Act, 1962, Commissioner of Customs, Kandla is before this Court being aggrieved by judgment and order dated 26-12-2006 rendered in Appeal No. C/978/2006 by the Customs Excise & Service Tax Appellate Tribunal, West Zonal Bench, Ahmedabad bearing No. A/42/WZB/ A’bad/07 [2007 (210) E.L.T. 599 (Tribunal)] whereby the Tribunal set aside the order of the Commissioner of Customs, Kandla dated 16-5-2006 being Order in Original No. KDL/COMMR/21/2006 and issued following directions :-

“7. Taking into account the ratio of various judgments quoted by the learned Advocate for the appellant, the order of the Commissioner is set aside with the following directions :-

(a)
The bills of entry filed by M/s. Magpie Overseas Co. should be treated as cancelled.

(b)
The present appellant shall be permitted to file fresh bill of entry/bills of entry in respect of the entire quantity of 500Mts.

(c)
The appellant shall file fresh bill of entry without claiming exemption under Notification No. 21/02 and the same shall be processed as per law and applicable duty and interest shall be collected.

(d)
The appellants are also directed to produce indemnity Bond to the satisfaction of the Commissioner of Customs for value of the goods indemnifying the department against claim/damage by M/s. Magpie Overseas Co. in respect of this consignment.

(e)
No order is being passed with regard to duty remitted by M/s. Magpie Overseas Co. on the basis of assessment made by customs.”

 2.The appeal was filed on 3-5-2007 on the following questions of law :-

(a)
Whether or not bill of entry assessed to payment of customs duty on which customs duty is paid and out of charge order issued under Section 47 of the Customs Act, 1962 can be permitted to be amended in view of the provisions of Section 149 read with Section 30(3) of the Customs Act, 1962?

(b)
Whether or not CESTAT has erred in law in allowing cancellation of bill of entry after its assessment after out of charge order by permitting fresh bill of entry to substitute the name of the importer in the bill of entry?

 3.On 13-6-2007, when the matter reached for hearing before the Court, learned counsel for the appellant prayed for time to reframe the questions. The matter was adjourned to 28-6-2007. On 28-6-2007/10-7-2007, learned counsel for the appellant submitted reframed substantial questions of law which read as under :-

“(a)
Whether in the facts and circumstances of the case, the Tribunal is justified in permitting the respondent to file a fresh bill of entry contrary to the provisions of Section 149 of the Customs Act, 1962 which provides that no bill of entry or a shipping bill or a bill of export shall be authorized to be amended after the imported goods have been cleared for home consumption or deposited in a warehouse or the export goods have been exported?

(b)
Whether in the facts and circumstances of the case, the Tribunal is justified in permitting the respondent to file a fresh bill of entry in respect of 500 MT of imported goods despite a bill of entry having been assessed to payment of customs duty, customs duty having been paid and out of charge order having been issued under Section 47 of the Customs Act, 1962?

(c)
Whether in the facts and circumstances of the case, the Tribunal is justified in permitting filing of fresh bill of entry after an out of charge order is issued so as to substitute the name of the importer in the bill of entry as finalized?”

The Court, by order dated 10-7-2007, admitted the appeal on the above referred reframed substantial questions of law (a) and (b).

 4.In Civil Application No. 212 of 2007 in Tax Appeal No. 757 of 2007, the Court passed following order on 9-10-2007 :-

“We do not grant any interim order or interim direction, when the appeal is filed against the Tribunal’s order.

Considering the facts, we deem it proper to hear the appeal itself finally on 20th November, 2007.

Learned counsel for the Revenue prays time to prepare paper book.

List the appeal on 20th November, 2007.”

Later on, the Court directed the learned counsel for the Revenue to place on record notification dated 1-3-2002 on the basis of which the duty was assessed originally in 2005.

Similarly, on 20-12-2007, the Court asked the counsel for the parties to place on record the relevant agreement entered into between respondent and M/s. Magpie Overseas Company.

Brief Facts of the Case
 5.The brief facts set out by the appellant are as under :-

 5.1M/s. Jhunjunwala Vanaspati Ltd. (hereinafter referred to as “the respondent” imported a consignment of Crude palm oil-non-edible grade/  industrial grade falling under Chapter Heading No. 1511 90 90 of the Customs Tariff Act, 1975. Out of the same, the respondent sold quantity of 500 MT to M/s. Magpie Overseas Company, Delhi (hereinafter referred to as “M/s. Magpiea”) on High Sea Sale basis under an agreement dated 6-9-2005.

 5.2On the basis of the said High Sea Sale Agreement, M/s. Magpie filed two bills of entry Nos. 119410 and 119384 on 12-9-2005 of 250 MT each for home consumption and claimed benefit of concessional rate of duty under the Notification No. 21/2002 dated 1-3-2002 [Sr. No. 30(A)] as amended from time to time.

 5.3The said bills of entry were assessed by the concerned officer on 26-9-2005, taking into consideration the documents presented. After the assessment order was passed on bill of entry No. 119410 dated 12-9-2005, M/s. Magpie paid duty amounting to Rs. 9,53,771/- together with interest thereupon of Rs. 1568/- on the same day, i.e. 26-9-2005. On payment of duty, orders for “out of charge” were passed on the same day, i.e. 26-9-2005 with regard to the goods covered under the bill of entry No. 119410. So far as bill of entry No 119384 is concerned, M/s. Magpie did not pay any duty though the said bill of entry was duly assessed.

 5.4On the basis of the intelligence received and preliminary investigation report sent to the Customs authorities to the effect that the goods lying at Kandla Port would not be used by the importer in absence of capacity to store/process for the manufacture of soap. The officers of SIIB, Customs House, Kandla placed the goods under seizure by drawing panchnama on 8-2-2006, as according to the officers, the goods were liable for confiscation under the provisions of the Customs Act, 1962.

 5.5In view of the above, the respondent (M/s. Magpie) preferred a petition being Special Civil Application No. 5037 of 2006 before this Court. The same was disposed of by order dated 21-3-2006. The Court directed respondent No. 2 to ‘appellant herein’  Commissioner of Customs, Kandla to take a final decision on applications/letters submitted by the present respondent on the petitioner in that petition on 6-10-2005 and 30-12-2005 within four weeks from the date of receipt of the said order. The Court was also pleased to direct that if respondent No. 2 thought it necessary to hear the petitioners (of that petition) respondent herein, he shall issue notice so as to procure presence of the petitioners and in that event, the Court was pleased to direct that the petitioners shall extend full cooperation to respondent No. 2 so that the final decision could be taken as directed by the Court. The Court was also pleased to direct that if the order that may be passed by respondent No. 2 is not in favour of the petitioners, the respondent shall record the reasons for which he is unable to accept the request which was made by the petitioners in the said letters. A copy of the order of this Court disposing of Special Civil Application No. 5037 of 2006 is produced at Annexure-A to this appeal.

 5.6After the disposal of the aforesaid Special civil Application by this Court, the respondent submitted letter dated 4-4-2006 requesting to release the seized goods by treating High Sea Sale Agreement as cancelled and permit them to substitute the bills of entry in place of M/s. Magpie by adjusting the duty paid by M/s. Magpie at normal rate of 65% ad valorem.

 5.7Pursuant to the aforesaid order passed by this Court in Special Civil Application No. 5037 of 2006 the respondent as well as M/s. Magpie were issued notice bearing No. F.No. S/23-3/Jhunjhunwala/2006 Gr.-I dated 2-5-2006 in the following terms : The respondent was called upon to show cause on or before 9-5-2006.

(a)
In respect of bill of entry No. 119410 where the clearance for home consumption under Section 47 of the Customs Act, 1962 has already been passed, why the request for cancellation and permission for filing a fresh bill of entry be not rejected.

(b)
Why the seized goods covered by the aforesaid bill of entry which were attempted to be cleared under concessional rate of duty based on declarations made by Magpie, be not proceeded against in terms of the relevant provisions of the Customs Act, 1962 for specific violations by way of separate proceedings and;

(c)
Why the request of notice for cancellation of bill of entry No. 119384 on which order for clearance for home consumption under Section 47 of the Customs Act, 1962 has not been passed by considered for amendment, subject to compliance with the requirements of Section 30 of the Customs Act, 1962 read with Section 149 of Customs Act, 1962 and be not assessed to duty, subject to the relevant provisions of Customs Act, 1962 and of any other law for the time being in force to be considered by the proper authority.

 5.8Personal hearing was fixed on 15-5-2006, wherein the respondent was represented by an advocate along with their authorised representative. The respondent submitted written submissions.

 5.9The Commissioner of Customs, Custom House, Kandla, taking into consideration the facts of the case and the arguments advanced on behalf of the respondent, recorded the following findings :-

“I.
M/s. Magpie had filed two bills of entry bearing Nos. 119410 and 119384 both dated 12-9-2005 for home consumption of goods and they made declarations as prescribed under Section 46 of the Customs Act, 1962 and that there was no dispute over the fact that M/s. Magpie had filed these two bills of entry in pursuance to a High Sea Sale Agreement dated 6-9-2005 between them and the noticee.

II.
Bill of entry No. 119410 dated 12-9-2005 was assessed to duty based on declarations made on the bill of entry as provided under Section 17 of Customs Act, 1962 and upon Magpie making payment of duty amount (along with interest) as assessed. Out of charge order as envisaged under Section 47 of Customs Act, 1962 was given on 26-9-2005. The Noticee vide his letter dated 6-10-2005 has pleaded for cancellation of above bill of entry and permission for filing a fresh bill of entry for the same goods by stating that Magpie were unable to clear the goods. They reiterated this request through another letter dated 30-12-2005. This request of Noticee (the respondent M/s. Jhunjhunwala Vanaspati Ltd.) as contained in these two letters (for which Hon’ble High Court has passed the oral order dated 21-3-2006) is not supported by Customs Law. There is no provision under Customs law for cancellation of a bill of entry once goods are given out of charge. M/s. Magpie on the basis of High Sea Sale agreement had held themselves out to be the importer and it cannot be said that there was any documentary evidence as envisaged under Section 149 of Customs Act, 1962 so as to consider amendment in the bill of entry with regard to name of importer......

III.
As far as the second bill of entry is concerned which has been presented to the department on the basis of High Sea Sale agreement effected by the Noticee in the name of Magpie, claiming concessional rate of duty in terms of Notification No. 21/2002-Cus., as amended, it may be seen that this bill of entry has already been assessed and released for payment of duty on 26-9-2005. In this case, Magpie has already held themselves out as importer and filed bill of entry on the basis of High Sea Sale Agreement. The definition of the term importer in Section 2(26) of the Customs Act, 1962 very clearly specifies that importer, in relation to any goods at any time between their importation and the time when they are cleared for home consumption, includes any owner or any person holding himself out to be the importer. As such, Customs Law, in the period between the importation of the goods and the time when they are cleared for home consumption does not hold any ownership test. In short, for holding oneself out to be an importer, a person need not be the owner of the goods. That Magpie held themselves out as importer and filed a bill of entry subscribing to declarations and claiming certain concessions to which apparently they were not entitled as per investigation which were commenced by Department at the relevant time and the Noticee were party to the whole act facts well borne out by record.

IV.
In this case, the import had taken place in the name of M/s. Jhunjhunwala Vanaspati Ltd. They had put on record a High Sea Sale Agreement and M/s. Magpie held themselves out as importer and claimed certain duty concessions on the basis of declarations made on the bill of entry. When investigation commenced by the department on their entitlement for such concession, M/s. Magpie vanished and M/s. Jhunjhunwala Vanaspati Ltd. (Noticee) re-appeared on the scene. That M/s. Magpie was a fictitious firm is clear when even letters sent across to them returned undelivered as addressee not found and during personal hearing, the noticee themselves admitted that they are also not able to trace them. The issue herein is that matter is still under investigation and not so much known whether the fiction of M/s. Magpie was the creation of Noticee themselves. The fact of the fiction is, however, a realty and M/s. Magpie sought to defraud the revenue by false declarations on the bill of entry is very much evidenced by that very bill of entry which is not sought to be cancelled by this application of the Noticee.”

 5.10The Commissioner of Customs, Custom House, Kandla did take into consideration the judgment of the Hon’ble the Apex Court in the case of Sampat Raj Dugar, recorded in 1992 (58) E.L.T. 163 (S.C.) and recorded its reasons in the later part of paragraph No. 5.2.5 of the Order in Original for which the same is held to be not applicable to the facts of the present case. The said reasons read as under :-

“The ratio of Hon. Supreme Court’s judgment in the case of Sampat Raj Dugar, 1992 (58) E.L.T. 163 (S.C.) is with reference to an importation by a person who had an advance license issued in his name which got cancelled and as such, the foreign supplier’s rights with reference to the goods were sought to be established for smooth functioning of foreign trade. This case, however, as explained above, is with regard to a high sea sale effected by the Noticee who has initially imported the goods and then transferred it on high sea sale basis to a fictitious firm, with or without motive, and once that firm was investigated and vanished from the scene, seeks to substitute themselves as the importer. The bill of entry filed by M/s. Magpie which has been duly assessed by the department is still very much on record. As such, the element of fraud which is very much involved in the present case was not an issue before Hon. Supreme Court in the case of Sampat Raj Dugar..........”

 5.11After recording the aforesaid findings and relying upon the decisions, set out in paragraph No. 5.2.5, the Commissioner of Customs passed the Order in Original rejecting the request of the respondent for cancellation of bills of entry Nos. 119410 and 119384 dated 12-9-2005 filed by M/s. Magpie, which the Commissioner of Customs found to be a fictitious company. The Commissioner of Customs also declined to accept the request made by the respondent (M/s. Jhunjhunwala Vanaspati Ltd.) for substitution of its name in place of M/s. Magpie as importer. The Commissioner of Customs orders initiation of separate proceedings in accordance with provisions of the Customs Act, 1962 against the assessed goods covered by aforesaid two bills of entry. A copy of the Order in Original is at Annexure-B.

 5.12The respondent herein, being aggrieved and dissatisfied with the said Order in Original, preferred an appeal before the Customs Excise Service Tax Appellate Tribunal, West Zonal Bench, Ahmedabad being Appeal No. C/978/2006, which was allowed by order dated 26-12-2006, against which present appeal is filed.

Submissions made by Mr. Harin P.Raval, Learned Assistant Solicitor General of India on behalf of the Appellant :-
 6.Mr. Harin P.Raval, learned Assistant Solicitor General of India, strenuously contended before this Court that the order passed by the CESTAT in Appeal No. C/978/2006 is not in accordance with law and is required to be quashed and set aside by this Court, answering the substantial questions of law accordingly. The learned Assistant Solicitor General of India supported the order passed by the Commissioner of Customs.

 6.1The learned Assistant Solicitor General of India invited attention of the Court to Sections 2(26), 46(1), 47 and 149 of the Customs Act, 1962.

 6.2The learned Assistant Solicitor General of India submitted that in the present case, it was M/s. Magpie who presented the bill of entry and thus, it presented itself as the importer of the goods.

 6.3The learned Assistant Solicitor General of India submitted that Section 45 of the Act provides for, ‘restrictions on custody and removal of imported goods, whereas Section 46 of the Act provides for, ‘Entry of goods on importation’. He submitted that sub-section (1) of Section 46 is relevant for our purpose, which is as under :-

The importer of any goods, “(1) other than goods intended for transit or transhipment, shall made entry thereof by presenting to the proper officer a bill of entry for home consumption or warehousing in the prescribed form.”

 6.4The learned Assistant Solicitor General of India submitted that under Sub-section (1) of Section 46, the importer of the goods is under a duty to make entry thereof by presenting to the proper officer a bill of entry for home consumption or warehousing, as the case may be, in the prescribed form. He submitted that in the present case, it was M/s. Magpie who presented the bill of entries for the goods in question.

 6.5The learned Assistant Solicitor General of India invited attention of the Court to Section 47 of the Act, which deals with, ‘clearance of goods for home consumption’. Section 47 of the Act reads as under :-

“Clearance of goods 47. for home consumption. - (1) Where the proper officer is satisfied that any goods entered for home consumption are not prohibited goods and the importer has paid the import duty, if any, assessed thereon and any charges payable under this Act in respect of the same, the proper officer may make an order permitting clearance of the goods for home consumption.”

Where the importer fails to pay the import duty under (2) sub-section (1) [within [five days], excluding holidays] from the date on which the bill of entry is returned to him for payment of duty, he shall pay interest [at such rate, not below [ten per cent] and not exceeding thirty-six per cent, per annum, as is for the time being fixed by the Central Government, by notification in the Official Gazette] on such duty till the date of payment of said duty :

Provided that where the bill of entry is returned for payment of duty before the commencement of the Customs (Amendment) Act, 1991 and the importer has not paid such duty before such commencement, the date of return of such bill of entry to him shall be deemed to be the date of such commencement for the purpose of this section:]

[Provided further that if the Board is satisfied that it is necessary in the public interest so to do, it may, by order for reasons to be recorded, waive the whole or part of any interest payable under this section].”

 6.6The learned Assistant Solicitor General of India emphasized Sub-section (1) of Section 47 and submitted that in the present case, it was M/s. Magpie, who having presented the bill of entry, after the same was processed, did pay the necessary duty, qua one of the bills of entry, whereupon the proper officer passed necessary orders. He submitted that after the aforesaid events have taken place, a claim of the respondent (Jhunjhunwala Vanaspati Ltd.) to permit it to file fresh bill of entry by substituting M/s. Magpie in place of importer, is not permissible under the law.

 6.7The learned Assistant Solicitor General of India also invited attention of the Court to Section 149, which deals with, ‘amendment of documents’. Section 149 reads as under :-

“Amendment of 149. documents. - Save as otherwise provided in sections 30 and 41, the proper officer may, in his discretion, authorise any document, after it has been presented in the customs house to be amended :

Provided that no amendment of a bill of entry or shipping bill or bill of export shall be so authorised to be amended after the imported goods have been cleared for home consumption or deposited in a warehouse, or the export goods have been exported, except on the basis of documentary evidence which was in existence at the time the goods were cleared, deposited or exported, as the case may be.”

 6.8The learned Assistant Solicitor General of India emphatically submitted that save as otherwise provided in Sections 30 and 41, a proper officer, in his discretion, can authorise any document, after it is presented in the custom house, to be amended. He submitted that Section 149 confers discretion, but then the said discretion is curbed by the proviso, whereby the legislature provided that no bill of entry shall be authorised to be amended after the imported goods are cleared for home consumption or deposited in a warehouse, meaning thereby except in the aforesaid circumstance, an officer can exercise the discretion vested in him. So far as in eventualities contemplated in the proviso are concerned, the proper officer has no discretion to allow any amendment.

 6.9The learned Assistant Solicitor General of India submitted that in the present case, there was no question of exercise of discretion by the proper officer because after the goods landed, M/s. Magpie filed the bill of entry after which the same were not only assessed but in case of one of the bills of entry, even the duty was paid. 

6.10The learned  Assistant Solicitor General of India relied upon a decision of the Hon’ble the Apex Court in the case Bharat Commerce & Inds. Ltd., New Delhi, reported in 1997 (93) E.L.T. 653 (S.C.) = (1997) 11 S.C.C. 62. Paragraph Nos. 1 to 3  and 8 to 12 of the said judgment read as under :-

On 16-8-1985, the “1. appellant, through its clearing agents, lodged a bill of entry for home consumption. On 20-8-1985, the appellate wrote the following letter to the Assistant Collector of Customs :

Sub : Bales Cashmilon Brand Acrylic Fibre IGM No. 1958/249 s.s. Eastern Splendour, 40 M/s Bharat Commerce & Ind. Ltd., Bombay.

Dear Sirs,

The above-mentioned B/entry was noted for Home Consumption on 16-8-1985, but the Importer has instructed us now to prepare and clear the Material under Bond. Since they are having shortage of funds and are unable to pay the import duty for the time being.

Kindly allow us to cancel the Home Consumption B/Entry and allow fresh B/Entry under Bond.”

2. The grievance of the appellant is that no action was taken on this application. On 26-8-1985 the appellate wrote a second letter to the Assistant Collector of Customs to the following effect :

“Sub Allow to cancel the Home Consumption Bill of Entries Nos. 1958/249, 252 and : 251 and to file Bond B/Entries. Imported M/s. Bharat Commerce and Industries Limited.

Dear Sir,

As per the instructions by importer, we request you to kindly allow us to file Bond Bill of Entries.”

3. It has been recorded by the Tribunal that this letter dated 26-8-1985 was received by the Assistant Collector in the morning of 28-8-1985. In the afternoon of 28-8-1985, it came to be known that the rate of duty on the imported goods were reduced. The question is whether the appellant was liable to pay the duty at the newly-introduced lower rate.

8. It was contended that this letter dated 20-8-1985 should have been treated as sufficient by the Customs Officer to pass suitable order under sub-section (5) of Section 46 allowing substitution of the bill of entry for home consumption for the bill of entry for warehousing.

9. It was also contended that no particular form is prescribed for making an application of this nature. There is no formality to be complied with. The Customs Officer was in error in ignoring this letter.

10. We are unable to uphold the contention. Assuming that the letter dated 16-8-1985 was sent to the Customs Officer, that letter by itself could not be treated as a bill of entry for warehousing. Sub-section (1) of Section 46 requires presentation to the proper officer of a bill of entry for home consumption or warehousing in the prescribed form. Sub-section (2) lays down that the bills of entry shall include all the goods mentioned in the bill of lading or other receipts given by the carrier to the consignor. Sub-section (4) of Section 46 requires the importer to make a declaration as to the truth of the contents of such bill of entry and to produce documents in support of such declaration. It is difficult to see in the context of these provisions how the letter could be treated as a bill of entry for warehousing. What sub-section (5) contemplates is substitution of one bill of entry for another. In order to effect the substitution, a second bill of entry must be lodged which will be in substitution of the first bill of entry.

11. Out attention was drawn to a judgment of the Bombay High Court in the case of Chowgule & Co. (P) Ltd. v. Union of India. It was contended on the strength of this judgment that the wordings of Section 46 and particularly the expression “shall make entry thereof by presenting to the proper officer a bill of entry for home consumption or warehousing in the prescribed form” make it appear at the first glance that the filing of the bill of entry in the prescribed form was mandatory and that, therefore, non-compliance thereof may make the importer liable to the penalty. This view, however, overlooked that presentation of a bill of entry in the prescribed form was only procedural, non​compliance of which could not be visited with penalty.

12. We do not have a case of penalty before us. We are also of the view that filing of a bill of entry in the prescribed form is not a procedural formality. Otherwise any importer may write a letter to the proper officer stating that certain quantities of goods have been imported and the goods will have to be cleared on the strength of the letter only. If a statutory form is prescribed for presentation of a bill of entry, then the bill of entry has to be in the prescribed form. Section 46(5) contemplates substitution of one bill of entry by another. The second bill of entry must also be prepared and lodged with the proper officer in the prescribed form. It cannot be said that the first application was in the prescribed form. No order could be passed upon it by the proper officer by treating it as a bill of entry for warehousing.”

 6.11The learned Assistant Solicitor General of India also relied upon a decision of the Hon’ble the Apex Court in the case of Commissioner of Customs (Preventive) v. Vijay Dashrath Patel, reported in 2007 (210) E.L.T. 321 (S.C.) = 2007 (3) GLR 2672. Paragraph Nos. 23, 25, 27, 36, 37 and 39) of the said judgment read as under :-

Moreover, “23. although, a finding of fact can be interfered with when it is perverse, but, it is also trite that where the courts below have ignored the weight of preponderating circumstances and allowed the judgment to be influenced by inconsequential matters, the High Court would be justified in considering the matter and in coming to its own independent conclusion. {See Madan Lal v. Mst. Gopi & Anr. [AIR 1980 SC 1754].}

25. Even in a case where evidence is misread, the High Court would have power to interfere. {See West Bengal Electricity Regulatory Commission v. CESC Ltd. [(2002) 8 SCC 715]; and also Commissioner of Customs, Mumbai v. Bureau Veritas & Ors. [(2005) 3 SCC 265].}

27. We have hereinbefore noticed the judgment of Tribunal as also the one rendered by the Commissioner of Customs. The Commissioner of Customs, inter alia, has gone into the entire materials brought on records by the parties. It has taken into consideration a number of circumstances in arriving at its findings. The Tribunal, however, as noticed hereinbefore, inter alia, not only proceeded on the basis that one of the carriers had been let off but also the purported normal fashion of transport of gold bars for which no evidence was brought on records.

36. The learned Commissioner had opined that their existed serious discrepancies in the bills or vouchers. The Tribunal, in our opinion, should have dealt with the aforementioned findings of the Commissioner.

37. Mr. Vella Palli has strongly relied upon Meenakshi Mills, Madurai v. The Commissioner of Income Tax, Madras [1956 SCR 691], wherein it was held :

“.....On these facts, the Tribunal came to the conclusion that the contentions of the Department had been fully established, namely, that the intermediaries were dummies brought into existence by the appellant for concealing its profits, that the sales standing in their names were sham and fictitious, and that the profits ostensibly earned by them on those transactions were, in fact, earned by the appellant, and should be added to the amounts shown as profits in its accounts. The point for decision is whether there arises out of the order of the Tribunal any question which can be the subject of reference under Section 66(1) of the Act. Under that section, it is only a question of law that can be referred for decision of the court, and it is impossible to argue that the conclusion of the Tribunal is anything but one of fact.”

39. For the reasons aforementioned, we are of the opinion that the High Court may not be entirely correct in holding that no substantial question of law arise for its consideration. Ordinarily, although, we have referred the matters back to the High Court, having regard to the fact that we have ourselves examined the findings of the Tribunal and the findings of the Commissioner, we are of the opinion that instead of remitting the matter back, interest of justice would be met if upon setting aside the judgment of the High Court and Tribunal the matters are remitted to the latter for considering them afresh. The parties shall be entitled to raise their respective contentions before the Tribunal. We intend to make it clear that our reference to the findings of the Commissioner as also the Tribunal was made only for the purpose of considering as to whether any substantial question of law arose for consideration before the High Court and for no other purpose. We may not therefore be understood to arrive at any finding in regard to any question which would arise for the consideration of the Tribunal.”

Submissions made by Mr. K.L. Rawal on behalf of the respondent :-
 7.Mr. K.L. Rawal, a senior advocate, with Mr. Dipen A.Dasai for the respondent submitted that at the relevant time, the rate of duty was 75% ad velorem for the goods imported being Crude palm oil-non-edible grade/industrial grade falling under Chapter Heading No. 1511 90 90. He submitted that in terms of notification No. 21/02 for actual user manufacture of soap, it was 20%. Learned advocate for the respondent submitted that it is important to note that at present, i.e. at the time of allowing the appeal, the rate of duty is 100% ad velorem. He submitted that the respondent is ready and willing to pay the duty at the current rate, net effect of that will be that the revenue will get more duty then what it would have got at the relevant time.

 7.1This readiness and willingness on the part of the respondent, brought desired result. It weighed with the Tribunal in deciding the appeal. The Tribunal has recorded in paragraph No. 4 that :-

.”.......They are ready and willing to clear the goods on payment of applicable rate of duty without claiming the benefit of exemption under notification No. 21/02.......”

 7.2The Tribunal, taking this into consideration, directed vide clause (c) of paragraph No. 7 that :-

“The appellant shall file fresh bill of entry without claiming exemption under Notification No. 21/02 and the same shall be processed as per law and applicable duty and interest shall be collected.”

 7.3But then, unfortunately, the Tribunal lost sight of the fact that, the case of the revenue is that, ‘respondent (M/s. Jhunjhunwala Vanaspati Ltd.) cannot be allowed to file fresh bill of entry, more particularly in light of the fact that the revenue has found M/s. Magpie to be a fictitious entity’. Not only that, ‘the respondent is not able to procure presence of M/s. Magpie at the time of hearing, which was fixed by the authorities after the matter was ordered to be decided by taking a final decision on applications/letters submitted by the respondents dated 6-10-2005 and 30-12-2005 within 4 weeks from the date of receipt of order of this Court’.

 7.4Learned advocate for the respondent emphatically submitted that as the duty was not paid by M/s. Magpie, the respondent continues to be the owner and therefore, the authorities ought to have allowed the respondent to file fresh bill of entry, though M/s. Magpie had filed two bills of entry, which were cleared by the authorities on 12-9-2005 pursuant to a High Sea Sale Agreement dated 6-9-2005.

 7.5Learned advocate for the respondent placed reliance on certain communications, which were part of the record of the Tribunal being letters dated 6-10-2005 and 30-12-2005, which were not placed before this Court. The learned advocate for the respondent filed a pursis to produce the said two documents before this Court, on which the respondent was permitted to produce the said documents, along with the written submissions which were filed before the Commissioner of Customs at the time of hearing of show cause notice dated 2-5-2006. Learned advocate for the respondent submitted that from the documents produced by the respondent and from the written submissions, it is clear that the case of the respondent is, ‘that M/s. Magpie, after having entered into a High Sea Sale Agreement, did not pay the sale consideration to the respondent and this fact was informed to the Commissioner of Customs by letter dated 6-10-2005’. It was stated in the said letter that :-

“.......The buyer has filed the bill of entry, but despite repeated reminders, through the broker he has failed to fulfill the conditions of the high sales agreement by not paying the payment for the goods. The buyer has informed us that the production in their unit has been suspended, due to which they are unable to accept the delivery of the goods and release the payment for the same. He wants to cancel the high-seas agreement......”

 7.6But then, it cannot be lost sight that much before the said letter was written, i.e. on 12-9-2005, M/s. Magpie filed two bills of entry Nos. 119410 and 119384 home consumption for import of 250 MT each of the above goods and claimed benefit of concessional rate of duty under the Notification No. 21/2002 dated 1-3-2002 [Sr. No. 30(A)] as amended from time to time. The said bills of entry were assessed by the concerned officer, taking into consideration the documents presented on 26-9-2005. The assessment order was passed on bill of entry No. 119410 dated 12-9-2005 and M/s. Magpie paid duty amounting to  Rs. 9,53,771/- together with interest thereupon of Rs. 1568/- on 26-9-2005. Accordingly, orders for “out of charge” with regard to the goods covered under the bill of entry No. 119410 were passed on 26-9-2005.

 7.7Learned advocate for the respondent emphatically submitted that the authorities have mis-read and misinterpreted Clause 26 of Section 2 of the Customs Act, which provides the definition of the term ‘importer’. He submitted that until the goods are cleared for home consumption, a request for filing fresh bill of entry ought to have been allowed by the authorities. He submitted that as M/s. Magpie did not pay to the respondent, which fact was intimated to the authorities by letter dated 6-10-2005, the respondent continued to be the importer and therefore, the respondent ought to have been allowed to file fresh bill of entry.

 7.8Learned advocate for the respondent heavily relied upon decision of the Hon’ble the Apex Court in the case of Union of India v. Sampat Raj Dugar reported in 1992 (58) E.L.T. 163 (S.C.). Learned advocate for the respondent relied upon paragraph Nos. 6, 7, 8, 10 and 19 of the judgment and submitted that the decision of the Hon’ble the Apex Court applies to the facts of the present case in all fours. The said paragraph read as under :-

The first respondent did not prefer an appeal against the “6. said order. He directly challenged the same in the Bombay High Court by way of a Writ Petition. He reiterated his contention viz., since the second respondent has failed to pay and receive the documents regarding the said four consignments, he himself continues to be the owner thereof; if so, the said goods cannot be confiscated or proceeded against in any manner for any act or default of the second respondent. He claimed to be entitled to re-export the same to Hong Kong. The case of the Collector of Customs and the Union of India was that the second respondent must be deemed to be the owner of the said four consignments by virtue of the definition of ‘importer’ in S. 2(26) of the Customs Act read with Clause 5(3)(ii) of the Imports (Control) Order 1955. Reliance was also placed upon para 26(iv) of the Import and Export Policy issued for the year 1985-86. It was accordingly submitted that the said goods are liable to be confiscated for the acts and defaults of the second respondent. It was also submitted that by virtue of the noncompliance with the condition (relating to export of garments manufactured out of the imported raw silk yarn) the second respondent has rendered all the goods covered by the import licence liable to confiscation.

7. The learned single Judge allowed the Writ petition on the following findings : On the date the goods were imported, they were covered by a valid import licence. The subsequent cancellation thereof is of no consequence inasmuch as S. 111(d) of the Customs Act provided for confiscation of the imported goods only where they are imported contrary to law. Even if the second respondent was guilty of any misuse or of noncompliance with any of the conditions of licences, it only furnishes a ground for cancellation/suspension of licence so long as the licence was not suspended or cancelled, it was valid and effective. The importing of the goods was thus under a valid licence and was not contrary to law. Since the second respondent has failed to pay and receive the documents of title, the title to the goods did not pass to her. The provisions in Clause 5(3)(ii) of the Imports (Control) Order is of limited effect. Where the clearance of goods through customs is not even attempted but abandoned, such importer cannot be treated as the owner. The definition of ‘importer’ in S.2(26) of the Customs Act also does not avail the authorities. Since the first respondent continued to be the owner of the goods, he is entitled to re-export the same.

8. The Letters Patent Appeal preferred by the Collector of Customs and the Union of India was dismissed by the Division Bench affirming the reasoning of the learned single Judge in its entirety.

10. For a proper appreciation of the controversy arising herein, it is necessary to notice certain provisions of the Customs Act as well as of the Imports and Exports (Control) Act, 1947 and the Imports (Control) Order, 1955.

19. At this stage, it may be appropriate to clarify one aspect. There may be cases, where the importer opens a letter of credit and makes some other arrangement ensuring/guaranteeing payment of price of imported goods. In such a case, it will be open to the exporter, in case of non-payment of price or abandonment by the importer, to collect the price by invoking such arrangement. In such a case, it is obvious, the exporter will not be allowed to claim title to and/or to re-export the goods. (Indeed, it is unlikely that in such a case, the importer abandons the goods ordinarily speaking.) It is therefore necessary that in all such cases, the authority should issue a notice to the importer and/or his agent before allowing the exporter to deal with or seek to re-export the goods. So far as this case is concerned, both the importer and exporter (RR 2 and 1 respectively) were present before the Collector (Customs) as well as before the High Court. R 2 did not plead any such arrangement.”

 7.9Learned advocate for the respondent also relied upon the following decisions :-

I.
Agrim Sampada Ltd. v. UOI, reported in 2004 (168) E.L.T. 15. 

II.
Savitri Electronic Co. v. CC, reported in 1992 (62) E.L.T. 395.

III.
Dr. Prasad v. CC, reported in 1994 (73) E.L.T. 593. 

IV.
Worldwide East Pvt. Ltd. v. CC, reported in 2001 (136) E.L.T. (88).

V.
Telerama (India) Ltd. v. CC, reported in 1991 (51) E.L.T. 341.

VI.
Audio Vision Electronics v. CC, reported in 1987 (31) E.L.T. 796.

VII.
Usha Micro Process Controls Ltd. v. CC, reported in 1990 (46) E.L.T. 508.

VIII.
Jayaswals Neco Ltd. v. CC, reported in 2006 (195) E.L.T. 142 (S.C.) = 2007 (8) S.T.R. 305 (S.C.)

IX.
UOI v. Kamlakshmi Finance Corporation Ltd., reported in AIR 1992 SC 771.

X.
K.L. Tripathi v. State Bank of India, reported in AIR 1984 SC 273 (Para 43).

Discussion
 8.Taking into consideration the rival submissions of both the parties, it is clear that the respondent imported consignment of Crude palm oil-non-edible grade/industrial grade. It is also not in dispute that the respondent sold quantity of 500 MT to M/s. Magpie Overseas Company on High Sea Sale basis under an agreement dated 6-9-2005. Said M/s. Magpie filed two bills of entry Nos. 119410 and 119384 on 12-9-2005 for home consumption for import of 250 MT each. Not only that M/s. Magpie claimed benefit of concessional rate of duty under Notification No. 21/2002 dated 1-3-2002 [Sr. No. 30(A)] as amended from time to time. It is also not in dispute that on the basis of the documents presented by M/s. Magpie, both the bills of entry were assessed by the proper officer on 26-9-2005. Pursuant to that order of assessment passed on bill of entry No. 119410 dated 12-9-2005, duty amounting to Rs. 9,53,771/- together with interest thereupon of Rs. 1568/-was paid on 26-9-2005. Accordingly, orders for ‘out of charge’ for the goods covered under the bill of entry No. 119410 was passed on 26-9-2005. It is not in dispute that no duty was paid by M/s. Magpie against bill of entry No. 119384 which was filed on 12-9-2005 with respect of 250 MT. But the said bill of entry No. 119384 was also assessed. It is only thereafter that on 6-10-2005, for the first time, the respondent wrote to the Commissioner of Customs particularly about non-payment of the amount by M/s. Magpie. For ready reference, relevant part of that communication dated 6-10-2005 is reproduced :-

“We imported the above goods and sold the same in high-seas to M/s. Magpie Overseas Co. (the buyer) under the high-seas sales agreement dated 6th September 2005.
The buyer has filed the bill of entry, but despite repeated reminders, through the broker he has failed to fulfill the conditions of the high sales agreement by not paying the payment for the goods. The buyer has informed us that the production in their unit has been suspended, due to which they are unable to accept the delivery of the goods and release the payment for the same. He wants to cancel the high-seas agreement................”

(emphasis supplied)

 9.The case of the authorities is that on the basis of the intelligence received and on the basis of preliminary investigation report received from the Headquarter, Preventive Wing of Delhi-II to the effect that the goods lying at Kandla Port would not be used by the importer in absence of capacity to store/process and manufacture soap, the officers of SIIB, Customs House, Kandla placed the goods totally weighing 494.085 MT as per port out turn report under seizure by drawing panchnama on 8-2-2006, under a reasonable belief that the goods are liable for confiscation under the provisions of the Customs Act, 1962.

 9.1The respondent, having failed to trace M/s. Magpie, as they admitted during the course of personal hearing, have tried to adopt a course which is favourable to them by asking the authorities to allow the respondent to file fresh bill of entry.

 9.3The fact that M/s. Magpie vanished after paying existing duty to the tune of Rs. 9,53,771/- together with interest thereupon of Rs. 1568/- as early as on 26-9-2005, there is no option then to draw an adverse inference against the present respondent that said M/s. Magpie was creature of the respondent itself to avail the benefit of the concessional rate of duty under Notification No. 21/02, dated 1-3-2002. The fact that after an intelligence and a preliminary report, M/s. Magpie vanishes and respondent re-appears, in the considered opinion of this Court, the Commissioner of Customs was right in rejecting the request made by the respondent (M/s. Jhunjhunwala Vanaspati Ltd.) for cancellation of bills of entry Nos. 119410 and 119384 dated 12-9-2005 filed by M/s. Magpie. The Commissioner of Customs was also right in not permitting the respondent to file fresh bill of entry in respect of the goods covered by aforesaid bills of entry. The Commissioner of Customs is right in rejecting the request of the respondent for substituting their name in place of M/s. Magpie importer in the aforesaid bills of entry.

 9.4In the opinion of this Court, it is clear from the conduct of the respondent that instead of finding out M/s. Magpie, to whom they sold the goods under a High Sea Sale Agreement, for recovery of their dues they are trying to pressurize the authorities for allowing them to cancel the bills of entry filed by M/s. Magpie and allow the respondent to file fresh bills of entry and substitute the name of the respondent in place of M/s. Magpie.

 10.The foremost argument of the learned advocate for the respondent that the decision of the Hon’ble Apex Court in the case of Union of India v. Sampat Raj Dugar is applicable to the facts of the present case, is found to be not well-founded. Even the Commissioner of Customs had considered the said decision of the Hon’ble the Apex Court and observed as under :-

“The ratio of Hon. Supreme Court’s judgment in the case of Sampat Raj Dugar, 1992 (58) E.L.T. 163 (S.C.) is with reference to an importation by a person who had an advance license issued in his name which got cancelled and as such, the foreign supplier’s rights with reference to the goods were sought to be established for smooth functioning of foreign trade”

 10.1The Commissioner of Customs has considered the facts of the present case in the same paragraph as under :-

“This case, however, as explained above, is with regard to a high sea sale effected by the Noticee (present respondent) who has initially imported and then transferred it on high sea sale basis to a fictitious firm, with or without motive, and once that firm was investigated and vanished from the scene, seeks to substitute themselves as the importer. The bill of entry filed by M/s Magpie which has been duly assessed by the department is still very much on record. As such, the element of fraud which is very much involved in the present case was not an issue before Hon. Supreme Court in the case of Sampat Raj Dugar”.

(emphasis supplied)

 10.2This Court, having perused the aforesaid judgment of the Hon’ble the Apex Court, is of the considered opinion that the facts of that case are different and therefore, the decision has no application to the facts of the present case.

 11.Coming to the order passed by the CESTAT the appellate authority, it is clear that the order is nothing more than a cryptic order. The Tribunal, except narrating the facts/the case of the parties in a form of presi, has not considered and has not recorded any reasons for which it accepted the case of the appellant and the reasons for which it did not find favour with the case of the authorities. The Tribunal did not pay necessary attention to the fact that the importer M/s. Magpie, the purchaser in a High Sea Sale Agreement, after having paid the duty to the tune of Rs. 9,53,771/- together with interest thereupon of Rs. 1568/-, dis-appeared for no reasons which could be conceived by a reasonable person. This fortifies the case of the revenue and the view taken by the Commissioner of Customs in the matter, viz. M/s. Magpie was a fictitious firm and it vanished from the scene only after intelligence and preliminary report. It is only after M/s. Magpie vanished from the scene that the present respondent re-appeared on the scene with the request of cancellation of bill of entry filed by M/s. Magpie with a request to file fresh bills of entry in respect of the same goods and with request for substitution of their name in place of the name of M/s. Magpie Overseas Company as importer.

 12.So far as law is concerned, Clause 26 of Section 2, which provides the definition of the term ‘importer’, reads as under :-

’Importer’, in relation to any goods at any time between “(26) their importation and the time when they are cleared for home consumption, includes any owner or any person holding himself out to be the importer;”
(emphasis supplied)

 12.1The fact that M/s. Magpie filed bills of entry before the authorities, not only that after filing bills of entry on 12-9-2005, it did pay the required duty on one of the bills of entries on 26-9-2005, it is thereafter that all of a sudden the said party vanishes from the scene, but then a important fact remains that in  between there was an intelligence and preliminary report from the Preventive Wing of Delhi-II Central Excise Commissionerate, this cannot be overlooked and it is rightly not overlooked by the Commission of Customs. Incidentally, it is required to be noted that the Tribunal has not taken note of this fact in the right perspective.

 13.So far as amendment of documents is concerned, Section 149 holds the field. Section 149 reads as under :-

“Amendment of 149. documents. - Save as otherwise provided in sections 30 and 41, the proper officer may, in his discretion, authorise any document, after it has been presented in the customs house to be amended : .........”.

 13.1The law is clear that it is the proper officer who is vested with the discretion to authorise any document after it has been presented in the customs house to allow the party to amend or not. In the opinion of this Court, the authorities the Commissioner of Customs has not committed any error in rejecting the request of the respondent in light of the facts of the case, which are set out in detail hereinabove.

 14.Learned advocate for the respondent paid emphasis on the provisions of Section 149 which reads as under :-

“Provided that no amendment of a bill of entry or shipping bill or bill of export shall be so authrosied to be amended after the imported goods have been cleared for home consumption or deposited in a ware house, or the export goods have been exported, except on the basis of documentary evidence which was in existence at the time the goods were cleared, deposited or exported, as the case may be.”

(emphasis supplied)

 14.1Learned advocate for the respondent did not give due importance to the word, ‘shall’. The proviso puts a restriction on the discretion conferred on the proper officer in the main body of Section 149. It cannot be read that proviso mandates the exercise of discretion in favour of a party so as to allow the party to amend the documents if the eventualities set out in the proviso have not taken place. In fact, discretion is absolute and the proviso only provides that if the eventualities set out therein have taken place then the discretion is curtailed of the same cannot be raised even when it is vested in the proper officer if those eventualities have taken place.

 15.In view of the aforesaid discussion, the Court finds that the order of the Tribunal cannot be allowed to stand and the same is hereby quashed and set aside. The appeal is allowed. The questions re-framed by the appellant are answered in negative, meaning thereby it is held that the Tribunal was not justified in permitting the respondent to file a fresh bill of entry contrary to provisions of Section 149 of the Customs Act, 1962. Similarly, the Tribunal was not justified in permitting the respondent to file a fresh bill of entry in respect of 500 MT of imported goods. The Tribunal was also not justified in permitting filing of fresh bill of entry after an out of charge order is issued so as to substitute the name of the importer as finalized.

In view of the order passed in the Tax Appeal, Civil Application does not survive and it is disposed of accordingly.

`````````````````````````````````````````````````````````````````````````````````````````````````````````
2008 (232) E.L.T. 577 (S.C.)

IN THE SUPREME COURT OF INDIA

Dr. Arijit Pasayat, P. Sathasivam and Aftab Alam, JJ.

COMMISSIONER OF CENTRAL EXCISE, BANGALORE

Versus

SRIKUMAR AGENCIES 

Civil Appeal Nos. 4872-4892 of 2000, decided on 27-11-2008

Appellate Tribunal’s order - Non-speaking order - Facts not analysed in detail in impugned order by Tribunal - Disposal of appeals by mere reference to decisions not proper way to deal with appeals - Applicability of decision cited by Revenue not considered - Appeals involving different goods - CESTAT ought to have examined cases individually and articles involved - Manner of disposal not proper - Impugned order set aside - Question referred to Larger Bench of Supreme Court not answered as matter remitted to CESTAT for fresh decision by appropriate Bench - Section 35C of Central Excise Act, 1944. - By clubbing all the cases together and without analyzing the special features of each case disposing of the appeals in the manner done was not proper. [para 6]
Appeal to Appellate Tribunal - Disposal of - Tribunal order not analyzing facts in detail - Appeal disposed off placing reliance on certain decisions - Impugned Tribunal order not proper - Sections 35B and 35C of Central Excise Act, 1944. - Since the factual position has not been analysed in detail, disposal of appeals by mere reference to decisions, was not the proper way to deal with the appeals. The CEGAT also does not appear to have dealt with the relevance and applicability of ITC’s case  on which strong reliance has been placed by learned Solicitor General. The CEGAT ought to have examined the cases individually and the articles involved. By clubbing all the cases together and without analyzing the special features of each case disposing of the appeals in the manner done was not proper. [para 6]
Precedents - Court decision not statute - Reliance thereon without discussion of facts - Decisions not to be relied upon without discussing similarity of facts - Judgments of courts not to be construed as statutes - Circumstantial flexibility, additional or different fact may make a world of difference between conclusions in two cases - Disposal of cases by blindly placing reliance on a decision not proper. - Observations of Courts are neither to be read as Euclid's theorems nor as provisions of the statute and that too taken out of their context. These observations must be read in the context in which they appear to have been stated... To interpret words, phrases and provisions of a statute, it may become necessary for judges to embark into lengthy discussions but they do not interpret judgments. They interpret words of statutes, their words are not to be interpreted as statutes. [paras 4, 5]
Appeal - Clubbing of various appeals for hearing and disposal - Disposal of such appeals without analysing the special feature of each case not proper - Rule 6A of CESTAT (Procedure) Rules, 1982 and Section 35C of Central Excise Act, 1944. [para 6]
Appeals disposed off

CASES CITED

I.T.C. Ltd. v. Collector — 1998 (97) E.L.T. 401 (S.C.) — Noted
[Paras 2, 6]

London Graving Dock Co. Ltd. v. Horton — 1951 AC 737 — Noted
[Para 4]

Home Office v. Dorset Yacht Co. — 1970 (2) All ER 294 — Noted
[Para 4]

1971 (1) WLR 1062 — Noted
[Para 4]

Herrington v. British Railways Board — 1972 (2) WLR 537 — Noted
[Para 4]

REPRESENTED BY :
S/Shri G.E. Vahanvati, Solicitor General, B. Krishna Prasad, P. Parmeswaran, Rajesh Kumar, M.P. Devanath and Goodwill Indeevar Advocates, for the appearing parties.

[Judgment per : Arijit Pasayat, J.]. - These appeals were placed before a three-Judge Bench because of reference made by a Division Bench with the following order :

“The point involved in this batch of appeals is whether the printing on the package is merely incidental or primary. On this point we find that there are two streams of judgments of this Court. Therefore, keeping in view the conflict of opinion, on the point involved in Rollatainers Ltd. and Anr. v. Union of India & Ors. [1994 Suppl. (3) SCC 293], Collector of Central Excise, Bombay v. Paper Print & Products Co. [1997 (10) SCC 564] and Metagraphs Pvt. Ltd. v. Collector of Central Excise, Bombay [1997 (1) SCC 262], we deem it appropriate that these cases be placed for hearing before a larger Bench.

Registry is directed to place the matter before Hon’ble the Chief Justice for appropriate orders.”

2.When the  appeals were taken up for hearing, Mr. G.E. Vahanvati, learned Solicitor General pointed out that the Customs, Excise and Gold (Control) Appellate Tribunal, Chennai (in short ‘CEGAT’) disposed of several appeals without detailed analysis of the factual position involved. It merely referred to some judgments and submissions of learned counsel for the assessees who are present respondents to hold that the assessees are entitled to relief. The conclusions are practically non-reasoned and abrupt conclusions were arrived at to hold that printing on media was not merely incidental to its primary use but in fact clearly show the nature of goods contained therein. It is pointed out that five categories were involved. In the case of respondents Srikumar agencies the article involved was Printed Gay Matter and Printed Agarbathi, in the case of M/s. Faxwell Printers the article involved was Printed Gay Wrappers, in the case of M/s. Rajhans Enterprises the article involved was Printed Labels, in the case of Sree Vijay Industries, it was Printed Agarbathi Labels and in the case of Regency Printers, it was Printed Labels. The articles were contextually different. It was also submitted that without detailed analysis of the factual position mere reliance on the decisions was not the proper way to dispose of the appeals. It is also pointed out that the view expressed by CEGAT even on facts was contrary to the ratio laid down by this Court in I.T.C. Ltd. v. Collector of Central Excise, Madras [JT 1998 (8) SC 527].

3.In response,  learned counsel for the respondents-assessees submitted that the CEGAT is the last finding authority. From its varied experience having dealt with large number of cases, even by visual inspection of the materials it was in a position to record a conclusion. It is also submitted that the factual scenario is not different in these cases vis-a-vis those assessees whose cases were the subject matter of the decisions which have been referred to by CEGAT.

4.Courts should  not place reliance on decisions without discussing as to how the factual situation fits in with the fact situation of the decision on which reliance is placed. Observations of Courts are neither to be read as Euclid’s theorems nor as provisions of the statute and that too taken out of their context. These observations must be read in the context in which they appear to have been stated. Judgments of Courts are not to be construed as statutes. To interpret words, phrases and provisions of a statute, it may become necessary for judges to embark into lengthy discussions but the discussion is meant to explain and not to define. Judges interpret statutes, they do not interpret judgments. They interpret words of statutes; their words are not to be interpreted as statutes. In London Graving Dock Co. Ltd. v. Horton (1951 AC 737 at p. 761), Lord Mac Dermot observed :

“The matter cannot, of course, be settled merely by treating the ipsissima vertra of Willes, J as though they were part of an Act of Parliament and applying the rules of interpretation appropriate thereto. This is not to detract from the great weight to be given to the language actually used by that most distinguished judge.”

In Home Office v. Dorset Yacht Co. [1970 (2) All ER 294] Lord Reid said, “Lord Atkin’s speech ...... is not to be treated as if it was a statute definition. It will require qualification in new circumstances.” Megarry, J. in (1971) 1 WLR 1062 observed : “One must not, of course, construe even a reserved judgment of Russell L.J. as if it were an Act of Parliament.” And, in Herrington v. British Railways Board [1972 (2) WLR 537] Lord Morris said :

“There is always peril in treating the words of a speech or judgment as though they are words in a legislative enactment, and it is to be remembered that judicial utterances made in the setting of the facts of a particular case.”

5.Circumstantial  flexibility, one additional or different fact may make a world of difference between conclusions in two cases. Disposal of cases by blindly placing reliance on a decision is not proper.

The following words of Lord Denning in the matter of applying precedents have become locus classicus :

“Each case depends on its own facts and a close similarity between one case and another is not enough because even a single significant detail may alter the entire aspect, in deciding such cases, one should avoid the temptation to decide cases (as said by Cordozo) by matching the colour of one case against the colour of another. To decide therefore, on which side of the line a case falls, the broad resemblance to another case is not at all decisive.”

***


***


***

“Precedent should be followed only so far as it marks the path of justice, but you must cut the dead wood and trim off the side branches else you will find yourself lost in thickets and branches. My plea is to keep the path to justice clear of obstructions which could impede it.”

6.Since the factual position has not  been analysed in detail, disposal of appeals by mere reference to decisions, was not the proper way to deal with the appeals. The CEGAT also does not appear to have dealt with the relevance and applicability of ITC’s case (supra) on which strong reliance has been placed by learned Solicitor General. The CEGAT ought to have examined the cases individually and the articles involved. By clubbing all the cases together and without analyzing the special features of each case disposing of the appeals in the manner done was not proper. In the circumstances, we set aside the impugned judgment in each case and remit the matter to CEGAT presently known as Customs, Excise &  Service Tax Appellate Tribunal (in short ‘CESTAT’) to be dealt with by the appropriate Bench. In view of the aforesaid order there is no need to answer the reference made.

7.Since the matters are pending since  long, we request the CESTAT to dispose of the appeals as early as possible preferably by the end of February, 2009.

8.The appeals are accordingly disposed  of.

_______

2008 (232) E.L.T. 385 (S.C.)

IN THE SUPREME COURT OF INDIA

Dr. Arijit Pasayat and Dr. Mukundakam Sharma, JJ.

UNION OF INDIA

Versus

KUNDAN RICE MILLS LTD.

Civil Appeal Nos. 6457-6458 of 2008, decided on 3-11-2008

High Court Order - Final decision on merit at interim stage, not proper - Categorical finding by High Court on merit that there is nothing to show that even prima facie goods liable to confiscation, while dealing with the quantum of indemnity bond to be executed for release of seized goods - No reason given for reversing the condition imposed by the authorities for release of seized goods - This adds to the vulnerability of the High Court order - High Court order quashed - Chief Justice of High Court requested to allot the matter to an appropriate Bench - Article 226 of the Constitution of India and Sections 110 and 124 of the Customs Act, 1962 as applicable to Central Excise. - While adjudicating an interim matter, the High Court has given a categorical finding on merits that there is nothing to show even prima facie that goods are liable to confiscation. Thus, High Court seems to have decided the matter finally even though that was not the stage and it was beyond the scope of the writ petition. This is not the way the High Court should have dealt with the matter. The High Court has not indicated any reason why condition of execution of indemnity bond with bank guarantee equal to value of the seized goods as stipulated by the authorities, was not justified. This adds to the vulnerability of the order. High Court order set aside for fresh hearing. Chief Justice of Punjab & Haryana High Court requested to allot the matter to appropriate Bench. [paras 4, 5]
Decision - Final disposal of the matter at interim stage - High Court not to adjudicate matter finally on merits while adjudicating an interim matter - This is not the way the High Court should have dealt the matter - Order set aside and matter remanded - Chief Justice of Punjab & Haryana High Court requested to allot the matter to appropriate Bench - Article 226 of the Constitution of India. [paras 4, 5]
Order - High Court order - Non-speaking order - Impugned High Court order holding condition on execution of bond equivalent to value of seized goods and furnishing bank guarantee as not justified but not indicating reasons therefor - Impugned order set aside - Matter remanded to High Court for fresh decision - Parties directed to appear before High Court on prescribed date - Chief Justice of High Court to allot matters to appropriate Bench - Sections 130 and 130E of Customs Act, 1962. [para 4, 5]
Appeals disposed off 

REPRESENTED BY :
S/Shri Gopal Subramanium, ASG, Harish Chandra, Sr. Advocate, Rahul Kaushik, Ameet Chander and Mrs. Anil Katiyar, Advocates with him for the Appellant.

S/Shri Mukul Rohtagi, S. Ganesh, Sr. Advocates, Reetesh Singh Ms. Janvi Wora, Pranav Vyas and Surya Kant, Advocates with them for the Respondent.

[Judgment per : Dr. Arijit Pasayat, J.]. - Heard.

2.Though these  matters were listed for admission, learned counsel for the parties requested the matters to be taken up for final disposal.

 3.Leave granted.

4.We find that  while adjudicating an interim matter, the High Court has given a categorical finding on merits holding inter alia that there is nothing to show that even prima facie, goods are liable to confiscation. The High Court appears to have decided the matter on merits finally even though that was not the stage for doing so and was beyond the scope of adjudication of the writ petition. This is not the way the High Court should have dealt with the matter. Apart from that, the High Court has not indicated any reason as to why the condition of execution of indemnity bond equivalent to seizure value of goods and/or furnishing of bank guarantee equal to 10% of value of goods, as was stipulated by the authorities, was not justified. This also adds to the vulnerability of the order. We set aside the impugned orders of the High Court. let the High Court hear the matters afresh. To avoid unnecessary delay, let the parties appear before the High Court, without further notice, on 17-11-2008.

 5.The Hon’ble Chief Justice of the High Court is requested to allot the matters, i.e. CWP No.13914/2008 and COCP No.1536/2008 to an appropriate Bench.

6.The appeals are  disposed of accordingly.

_______

 

2008 (229) E.L.T. 664 (Bom.)

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

D.K. Deshmukh and J.P. Devadhar, JJ.

COMMISSIONER OF CENTRAL EXCISE

Versus

SEASONS POLYMERS

Central Excise Appeal No. 112 of 2007, decided on 23-7-2008

Adjudication - Remand - Non-speaking order by Appellate Tribunal - Tribunal merely quoted one para from impugned order of Commissioner - Tribunal neither referred to submissions made before it on behalf of Revenue and other side, nor even considered those submissions - Tribunal should also have considered what is the question involved in the case - Tribunal make such order as would give the appeal Court clear idea as to reasons that weighed with Tribunal for making the order - Order of Tribunal is virtually a non-speaking order - Matter remanded for de novo consideration - Sections 33A and 35C of Central Excise Act, 1944. [paras 2, 3]
Appeal disposed off

REPRESENTED BY :
Shri A.S. Rao, for the Petitioner.

Shri Raju Motwani i/b PDS Legal, for the Respondent.

[Order]. - P.C. : Heard learned counsel for both the sides.

2. Perusal of the order passed by the Tribunal shows that what the Tribunal has done is that it merely quoted one para from the order of the Commissioner, which was impugned before the Tribunal. The Tribunal has neither referred to the submissions made before it on behalf of the Revenue and the other side, nor even considered those submissions. In our opinion, this is most unhappy situation. The Tribunal should have referred to the submissions of both the sides before relying on the decisions which are referred in para 3 of the order of the Tribunal. The Tribunal should also have considered what is the question involved in this case. The Tribunal make such order as would give the appeal Court clear idea as to the reasons that weighed with the Tribunal for making the order. We find that the order of the Tribunal is virtually a non-speaking order. In our opinion, therefore, the following order would meet the ends of justice.

3. The order impugned in the present appeal is set aside. Appeal No. E/2243/05-Mum is remitted back to the Tribunal for de novo consideration and decision in accordance with law.

4. The appeal stands disposed of in terms of this order.

 

_______

2008 (229) E.L.T. 496 (S.C.)

IN THE SUPREME COURT OF INDIA

Dr. Arijit Pasayat and Dr. Mukundakam Sharma, JJ.

STATE OF HIMACHAL PRADESH

Versus

SARDARA SINGH

Criminal Appeal No. 1354 of 2008, decided on 27-8-2008

Prosecution - Acquittal - Appeal against acquittal - Trial Court directed acquittal on ground that evidence of official witnesses cannot be accepted - Application filed before High Court under Section 378 of Code of Criminal Procedure, 1973, dismissed summarily - HELD : Trial Court did not perform its duties, as was enjoined on it by law - High Court ought to have in such circumstances granted leave and thereafter as a first Court of appeal, re-appreciated entire evidence on record independently and returned its findings objectively as regards guilt or otherwise of accused - High Court ought to have set forth its reasons, howsoever brief, in its order indicative of an application of its mind, all the more when its order is amenable to further avenue of challenge. [paras 4, 8]
Appeal to High Court against acquittal - Judicial discipline - Reasons introduce clarity in an order - High Court ought to have set forth its reasons, howsoever brief, in its order indicative of an application of its mind, all the more when its order is amenable to further avenue of challenge - Right to reason is an indispensable part of a sound judicial system, reasons at least sufficient to indicate an application of mind to matter before Court - Affected party can know why decision has gone against him - One of the salutary requirements of natural justice is spelling out reasons for the order made - ‘Inscrutable face of a sphinx’ is ordinarily incongruous with a judicial or quasi-judicial performance - Article 141 of Constitution of India. - Reasons substitute subjectivity by objectivity. The emphasis on recording reasons is that if the decision reveals the “inscrutable face of the sphinx”, it can, by its silence, render it virtually impossible for the Courts to perform their appellate function or exercise the power of judicial review in adjudging the validity of the decision. [paras 8, 9]
Appeal allowed

CASES CITED

Alexander Machinery (Dudley) Ltd. v. Crabtree — 1974 LCR 120 — Relied on
[Para 9]

Breen v. Amalgamated Engineering Union — 1971 (1) All E.R. 1148 — Relied on
[Para 9]

Jawahar Lal Singh v. Naresh Singh — 1987 (2) SCC 222 — Relied on
[Para 8]

State of Maharashtra v. Vithal Rao Pritirao Chawan — AIR 1982 SC 1215 — Relied on
[Para 8]

State of Punjab v. Bhag Singh — 2004 (1) SCC 547 — Relied on
[Para 10]

State of U.P v. Battan — 2001 (10) SCC 607 — Relied on
[Para 8]

REPRESENTED BY :
Shri Naresh K. Sharma, Advocate, for the Appellant.

Mrs. K. Sarada Devi, Advocate, for the Respondent.

[Judgment per : Arijit Pasayat, J.]. - Leave granted.

2. Challenge in this appeal is to the judgment of a learned Division Bench of the Himachal Pradesh High Court dismissing the application filed by the State in terms of Section 378(3) of the Code of Criminal Procedure, 1973 (in short the ‘Code’. The application was dismissed summarily by simply stating “Dismissed”

3. The respondent faced trial for alleged commission of offences punishable under Section 15 of the Narcotic Drugs and Psychotropic Substances Act, 1985 (in short the ‘NDPS Act’).

4. The trial court directed acquittal on the ground that the evidence of the official witnesses cannot be accepted and accordingly the acquittal was recorded. The application under Section 378 was filed which as noted above was dismissed summarily.

5. Learned counsel for the appellant submitted that the manner of disposal of the application is contrary to the decisions of this court in a large number of cases.

6. Learned counsel for the respondent submitted that there is no merit in the case and, therefore, the High Court was justified in rejecting, the application for grant of leave.

7. Section 378(3) of the Cr.P.C. deals with the power of the High Court to grant leave in case of acquittal. Section 378 (1) and (3) of the Cr.P.C. as it stood then, reads as follows :

“378(1) Save as otherwise provided in sub-section (2) and subject to the provisions of sub-section (3) and (5), the State Government may, in any case, direct the Public Prosecutor to present an appeal to the High Court from an original or appellate order of acquittal passed by any Court other than a High Court or an order of acquittal passed by the Court of Session in revision.

(3) No appeal under sub-section (1) or sub-section (2) shall be entertained except with the leave of the High Court”.

8. The trial Court was required to carefully appraise the entire evidence and then come to a conclusion. If the trial Court was at lapse in this regard the High Court was obliged to undertake such an exercise by entertaining the appeal. The trial Court on the facts of this case did not perform its duties, as was enjoined on it by law. The High Court ought to have in such circumstances granted leave and thereafter as a first court of appeal, re-appreciated the entire evidence on the record independently and returned its findings objectively as regards guilt or otherwise of the accused. It has failed to do so. The questions involved were not trivial. The primary ground for acquittal seems to be that the alleged eye-witnesses did not support the prosecution case and, therefore, their presence is doubtful. The High Court has not given any reasons for refusing to grant leave to file appeal against acquittal, and seems to have been completely oblivious to the fact that by such refusal, a close scrutiny of the order of acquittal, by the appellate forum, has been lost once and for all. The manner in which appeal against acquittal has been dealt with by the High Court leaves much to be desired. Reasons introduce clarity in an order. On plainest consideration of justice, the High Court ought to have set forth its reasons, howsoever brief, in its order indicative of an application of its mind, all the more when its order is amenable to further avenue of challenge. The absence of reasons has rendered the High Court order not sustainable. Similar view was expressed in State of U.P. v. Battan and Ors [2001 (10) SCC 607]. About two decades back in State of Maharashtra v. Vithal Rao Pritirao Chawan (AIR 1982 SC 1215) the desirability of a speaking order while dealing with an application for grant of leave was highlighted. The requirement of indicating reasons in such cases has been judicially recognized as imperative. The view was re-iterated in Jawahar Lal Singh v. Naresh Singh and Ors. [1987 (2) SCC 222]. Judicial discipline to abide by declaration of law by this Court, cannot be forsaken, under any pretext by any authority or Court, be it even the Highest Court in a State, oblivious to Article 141 of the Constitution of India, 1950 (in short the ‘Constitution’).

9. Even in respect of administrative orders Lord Denning M.R. in Breen v. Amalgamated Engineering Union [1971 (1) All E.R. 1148] observed “The giving of reasons is one of the fundamentals of good administration”. In Alexander Machinery (Dudley) Ltd. v. Crabtree (1974 LCR 120) it was observed : “Failure to give reasons amounts to denial of justice”. Reasons are live links between the mind of the decision taker to the controversy in question and the decision or conclusion arrived at”. Reasons substitute subjectivity by objectivity. The emphasis on recording reasons is that if the decision reveals the “inscrutable face of the sphinx”, it can, by its silence, render it virtually impossible for the Courts to perform their appellate function or exercise the power of judicial review in adjudging the validity of the decision. Right to reason is an indispensable part of a sound judicial system, reasons at least sufficient to indicate an application of mind to the matter before Court. Another rationale is that the affected party can know why the decision has gone against him. One of the salutary requirements of natural justice is spelling out reasons for the order made, in other words, a speaking out. The “inscrutable face of a sphinx” is ordinarily incongruous with a judicial or quasi-judicial performance.

10. These aspects were highlighted in State of Punjab v. Bhag Singh [2004 (1) SCC 547].

11. In view of the principles set out above it would be appropriate to direct the High Court to grant leave as grounds raised are not without substance.

12. Appeal is allowed.

`````````````````````````````````````````````````````````````````````````````````````````````````````

2008 (228) E.L.T. 505 (S.C.)

IN THE SUPREME COURT OF INDIA

Ashok Bhan and V.S. Sirpurkar, JJ.

COMMISSIONER OF CENTRAL EXCISE, NEW DELHI

Versus

G.T.C. INDUSTRIES LTD.

Civil Appeal Nos. 6398-6403 of 2002, decided on 31-7-2008

Appellate Tribunal’s order - Non-speaking order - Show cause notice whether alleging flowback not addressed by Tribunal - Finding of adjudicating authority on flowback not taken note of, by Tribunal - Recording of order by Tribunal not satisfactory - Finding on limitation in impugned order not satisfactory - Impugned order set aside - Matter remanded to Tribunal to decide afresh - Tribunal directed to record separate finding on liability of principal-respondent vis-a-vis job workers - Matter being old, Tribunal to decide within six months - Section 35C of Central Excise Act, 1944. - We are handicapped by the fact that the court of fact i.e. the Tribunal has not recorded any finding regarding the flowback to GTC. Since there is an allegation of flowback in the show cause notice and a finding recorded by the Collector of flowback, the Tribunal should have adverted to this fact and recorded its finding. We are not satisfied with the finding recorded by the Tribunal on the question of limitation. According to us, there should have been a detailed finding by the Tribunal on the question of limitation. [paras 5, 8, 9, 10]
Appellate Tribunal’s order - Non-speaking order - Finding on limitation not recorded satisfactorily by Tribunal - Detailed finding on question of limitation necessary in Tribunal order - Impugned order set aside and matter remanded for fresh decision - Section 35C of Central Excise Act, 1944. [para 5]
Strictures against Appellate Tribunal - Findings not properly recorded in CESTAT order - Allegation in show cause notice and finding thereon in original order not considered by CESTAT - Manner in which order recorded by Tribunal not satisfactory - Finding on limitation recorded by Tribunal not satisfactory - Detailed finding on question of limitation necessary. [para 5]
Appeals disposed off

CASES CITED

I.T.C. Ltd. v. Commissioner — 1998 (104) E.L.T. 151 (Tribunal) — Referred
[Para 4]

I.T.C. Ltd. v. Commissioner — 2004 (171) E.L.T. 433 (S.C.) — Referred
[Para 4]

REPRESENTED BY :
S/Shri Vikas Singh, ASG, R.K. Shukla, Sr. Advocate, Naveen Parkash and B.V. Balaram Das, Advocates, for the Appellant.

S/Shri S.K. Mongia, Ms. Suruchii Aggarwal, Advocates, Joseph Vellapally, Sr. Advocate, K.K. Gupta, Ms. Nisha Bakshi and B.R. Sabharwal, Advocates, for the Respondent.

[Order]. - M/s. G.T.C. Industries Limited (respondent herein) are the manufacturers of cigarettes. They also get cigarettes manufactured by other small cigarette manufacturers on job work basis This batch of appeals relate to duty demands and penalties in respect of cigarettes manufactured by the job worker manufacturers on account of G.T.C.

2. The period under consideration in these appeals is 1-4-1983 to 31-1-1986 during which period excise duty was leviable on the basis of the sale price declared on the cigarette packets. Intelligence was gathered that the respondents had been evading central excise duty on cigarette consciously and deliberately manufacturing deceptively similar version of certain regular brand showing lower sale price as compared with that of the regular brand. However, selling the deceptively similar brand at the same price as the regular brand in the market and collecting the difference between the two sale price mentioned on the cigarette packets by various means as “flow back”.

3. Searches were conducted on 21-1-1986 on the premises of M/s. G.T.C. Industries Limited as well as at the premises of their job-workers and thereafter elaborate investigation was conducted by the Director General, Anti Evasion of the Central Excise Department. As a result, show cause notices were issued to M/s. G.T.C. Industries Ltd., Vadodara on 23-3-1988,  M/s. G.T.C. Industries Ltd., Mumbai on 2 9-3-1998, M/s. Shri Chandra Tobacco, M/s. Suvarna Filters and M/s. Universal along with M/s. G.T.C. on 25-3-1988, M/s. Kanpur Cigarette on 30-3-1988 and to M/s. J. K. Cigarette on 4-7-1988. Similar notices were issued to job workers as well.

4. The Collector, Central Excise, New Delhi after appreciating the evidence on record, confirmed the duty demand and penalty and held that there was a flow back to M/s. G.T.C. Industries Ltd-respondent. Aggrieved by the order of the learned Collector, M/s. G.T.C. Industries Limited and other respondents filed appeals before the Customs, Excise and Gold (Control) Appellate Tribunal, New Delhi (hereinafter referred to as ‘the Tribunal’). The Tribunal by the impugned order, without referring to the finding of flow back, accepted the appeals filed by the respondents on the ground that the same were concluded against the Revenue by the Tribunal in identical set of facts relating to manufacture of ITC brand cigarettes in the matter of ITC. Ltd. v. C.C.E., Bangalore, 1988 (104) E.L.T. 151. In so far as the appeal of ITC, which was decided against ITC by the Tribunal, was allowed by this Court in I.T.C. Limited v. Commissioner of Central Excise, New Delhi and another (2004) 7 SCC 591.

5. The Tribunal did not advert to the question as to whether there were allegations in the show cause notice regarding the flow back and its effect. The Tribunal has not even taken note of the finding recorded by the Collector of Central Excise regarding the flow back. We are handicapped by the fact that the court of fact i.e. the Tribunal has not recorded any finding regarding the flow back to GTC. Since there is an allegation of flow back in the show cause notice and a finding recorded by the Collector of flow back, the Tribunal should have adverted to this fact and recorded its finding. We are not satisfied in the way in which the order has been recorded by the Tribunal. We are also not satisfied with the finding recorded by the Tribunal on the question of limitation. According to us, there should have been a detailed finding by the Tribunal on the question of limitation. Accordingly, we set aside the impugned order and remand the matter to the Tribunal to decide the same afresh in accordance with law keeping in view the observations made in this order.

6. Nothing stated in this order be taken as an expression of opinion on the merits of the dispute.

7. All contentions are left open.

8. The Tribunal should record a separate finding on the question of liability in the case of GTC Industries Limited vis-a-vis job workers.

9. Since, this is an old case and the litigation has been going on for the last several years, we would request the Tribunal to decide the matter as early as possible, preferably within a period of six months from the date of communication of this order.

10. With these observations, the appeals stand disposed of. There shall be no order as to costs.

```````````````````````````````````````````````````````````````````````````````````````````````````````````````_

2008 (228) E.L.T. 190 (Mad.)

IN THE HIGH COURT OF JUDICATURE AT MADRAS

K. Raviraja Pandian and Chitra Venkataraman, JJ.

COMMR. OF CUS. (EXPORTS), CHENNAI

Versus

CHOICE INTERNATIONAL

C.M.A. No. 341 of 2008, decided on 7-2-2008

Appellate Tribunal’s order - Anti-dumping duty on Compact Fluorescent Lamps (CFL), retrospective validity - Tribunal found a strong prima facie case in favour of importer against levy of anti-dumping duty retrospectively - Tribunal relied on its earlier final order on very same issue which is requirement of judicial consistency - Its earlier order not modified or altered by any Court - Even assuming that Department has filed an appeal against said order that would not by itself is a reason for not following order of Tribunal - Department’s argument that huge revenue is involved cannot be ipso facto a reason for interfering with order of Tribunal  - Sections 129B  and 129E of Customs Act, 1962. [paras 6, 7] 
Appeal dismissed

CASES CITED

Gagan International Associates v. Commissioner — Final Order Nos. 14-20/2007 and Stay Order Nos. 14-20/2007, dated 4-1-2007 — Referred
[Para 2, 6]

Sri Rajendra Mills Limited v. Jt. Commercial Tax officer — (1971) 28 STC 483 — Relied on
[Para 6]

REPRESENTED BY :
Shri S. Udayakumar, Counsel, for the Appellant.

[Judgment  per : K. Raviraja Pandian, J.]. - This appeal is filed by the Department against the order of the Customs, Excise and Service Tax Appellate Tribunal, Chennai made in Final Order No. 789/2007 dated 27-6-2007 along with Stay Order along with stay order No. 645/2007.

2. The appeal before the Customs, Excise and Service Tax Appellate Tribunal came to be filed against the demand of anti-dumping duty on compact Fluorescent Lamps (CFL, for short) imported by the respondent herein and cleared under flour Bills of Entry during November-December 2002. The CFLs are of Chinese origin and are governed by two notifications viz., Notification No. 128/2001 dated 21-12-2001 (Provisional) and Notification No. 138/2002 dated 10-12-2002 (final). The goods imported by the respondent were provisionally cleared under Section 18(1) of the Act against the bonds executed by the importer for a period of six months. The bonds were not renewed nor were any such renewal requisitioned by the Department. Further, no show cause notice was issued by the Department. The Assistant Commissioner of Customs, however, issued a letter to the importer proposing finalisation of provisional assessments under Section 18(2) of the Customs Act and ultimately passed an order finalising assessment and called upon the importer to pay anti-dumping duty on the goods imported by them. The importer has taken the order on appeal to the Commissioner (Appeals), who directed the importer to pre-deposit the entire amount of the duty for the purpose of Section 129E of the Customs Act. As the order has not been complied with, the Commissioner (Appeals) has dismissed the assessee’s appeal. The said order was taken on appeal to the Tribunal. The Tribunal remanded the case after setting aside the order of dismissal of the main appeal as well as the interim order directing the importer to pre-deposit the entire amount of anti-dumping duty with direction to the Commissioner (Appeals) to pass fresh speaking order on the assessee’s stay application in accordance with law and the principles of natural justice. On remand, the appellate authority passed an interim order directing the importer to pre-deposit 75 percent of the amount of duty within the time stipulated by it. Here again, the interim order has not been complied with. The Appellate Authority dismissed the appeal for failure of pre-deposit. Once again that order has been carried to the Tribunal. The Tribunal by the impugned order set aside the order of the Commissioner with a direction to the Commissioner (Appeals) to dispose of the importer’s appeal on merits without insisting on any pre-deposit. The said order has been passed by the Tribunal following its earlier order dated 4-1-2007 made in Final Order No. 14-20/2007.

3. Mr. Udayakumar, learned counsel appearing for the appellant has very strenuously contended that in this case the revenue involved is very huge. Each case has to be adjudicated depending upon the facts of the particular case. Though power has been vested with the authorities for granting waiver of the pre-deposit. That power has been exercised judiciously. In this case the Tribunal has passed the order of waiving the pre-deposit for no reason.

4. We heard the argument of the learned counsel for the appellant and perused the materials on record.

5. The Tribunal has given its reasoning as follows :

“... 5. After giving careful consideration to the submissions, we note that the decision in Silco Aglencies [2006 (198) E.L.T. 406] was rendered by this Bench in Oct. “2-5 when the decision of the Bangalore Bench in the cases of Commissioner of Customs, Cochin v. Raghav Enterprises, 2005 (189) E.L.T. 461 and Commissioner of Customs, Cochin v. Royal Impex, 2006 (204) E.L.T. 567 was not available. In our recent order (Final Order No. 14-20/07 dated 4-1-07 ibid), we considered the decision of the Delhi and Bangalore Benches and took a definite stand with regard to the finalization of provisional assessments done by the Asst. Commissioner under Section 18(2) of the Customs Act de hors the fact that the PD bond executed by the assessee at the time of provisional release of the goods had expired long back. We also took into account the fact that there is no charging provision for provisional anti-dumping duty and that a Notification determining the final anti-dumping duty with retrospective effect is repugnant to Rules 13 & 20 of the Anti-dumping Rules. This view of the Tribunal, taken on a legal issue, vide our Final Order No. 14-20/2007 dated 4-1-07 ibid, is yet to be challenged by the Revenue, in the circumstances, the respondent cannot be heard to say that the view taken by this Bench in final order dated 4-1-07 is legally incorrect. On the question whether the decision of the Delhi Bench must prevail over the decision of the Bangalore Bench, we reserved our view and ld. SDR’s submission on the point will be considered at final hearing stage.”

6. Thus, the Tribunal has found a strong prima facie case in favour of the importer against the levy of anti-dumping duty retrospectively. As a matter of fact the Tribunal relied on its earlier Final Order dated 4-1-2007 on the very same issue which is the requirement of judicial consistency. It is not established before us that the order of the Tribunal dated 4-1-2007 has been modified or altered by any Court. Even assuming that the Department has filed an appeal against the said order that would not by itself is a reason for not following the order of the Tribunal (vide Sri Rajendra Mills Limited v. Joint Commercial Tax Officer, Salem, reported in (1971) 28 STC 483). Having regard to the peculiar facts and circumstances of the case and the power of the Tribunal under Section 129B of the Act, we are not able to find anything irregular in the impugned order of the Tribunal.

7. The impugned order has been passed by the Tribunal on 27-6-2007. If the appellants are very particular about the collection of the revenue, they would have insisted the Commissioner Appeals to dispose of the appeal itself on merits by this time, we can also take judicial notice that in several of such cases the main appeal itself was disposed of by the statutory authorities at the time of hearing waiver application. Hence, the argument projected by the learned counsel that huge revenue is involved cannot be ipso facto a reason for interfering with the order of the Tribunal.

8. For the fore-going reasons, the appeal is dismissed. There will be no order as to costs.

 

_______

 

2006 (203) E.L.T. 360 (S.C.)

IN THE SUPREME COURT OF INDIA

Ashok Bhan, Tarun Chatterjee and Markandey Katju, JJ.

TATA ENGINEERING & LOCOMOTIVE CO. LTD.

Versus

COLLECTOR OF C. EX., PUNE

Civil Appeal Nos. 4473-4476 of 2001, decided on 12-9-2006

Manufacture in the workshop within a factory - Exemption under Notification No. 281/86-C.E. - Tribunal, by cryptic and non-speaking order, upheld order passed by Commissioner, by applying ratio of decision of Larger Bench in TISCO Ltd. [2000 (118) E.L.T. 104 (Tribunal - LB)], without recording a finding of fact that production carried out by appellant was not in workshop situated within the factory or that goods produced by it were not used for repair or maintenance of machinery installed therein - It is not sufficient in a judgment to give conclusions alone but it is necessary to give reasons in support of conclusions arrived at - Matter remitted back to Tribunal for a fresh decision by a speaking order. [para 4]
Order of Appellate Tribunal - Speaking order, absence of - Not sufficient in judgment to give conclusions alone, but necessary to give reasons in support of conclusions arrived - Order being cryptic and non-speaking set aside. [para 4]
Appeals allowed

CASES CITED

Commissioner v. Surya Roshni Ltd. — 2001 (128) E.L.T. 293 (Tribunal-LB) — Referred
[Para 2]

TISCO Ltd. v. Commissioner — 2000 (118) E.L.T. 104 (Tribunal-LB) — Referred
[Paras 3, 4]

REPRESENTED BY :
S/Shri A.R. Madhav Rao, Alok Yadav, Ms. Nandini Gore, Debmalya Banerjee and Mrs. Manik Karanjawala, Advocates, for the Appellant.

S/Shri K. Radhakrishnan, Sr. Advocate, Ms. Shalini Kumar and B.K. Prasad, Advocates, for the Respondent.

[Order]. - These Appeals are directed against the Final Order No. 192-202/2001-B dated 11-4-2001 passed by the Customs, Excise & Gold (Control) Appellate Tribunal, New Delhi (for short ‘the Tribunal’) in Appeal Nos. E/3198/93-B, E/944/94-B, E/945/93-B & E/954/94-B whereby the Tribunal while dismissing the appeal filed by the assessee has affirmed the order passed by the authorities below.

Before the Tribunal, two fold submissions were raised:

(1)
Whether the appellant was entitled to avail the benefit of exemption under Notification No. 217/86-C.E.?

(2)
The other point involved in some of the appeals was regarding the availability of the benefit of Notification No. 281/86 to the goods manufactured in the workshop within a factory.

2. On the first point, the Tribunal on a concession made by the counsel for the parties, set aside the order passed by the Commissioner and remanded the matter back to the Commissioner for a fresh decision keeping in view the decision of the Larger Bench of the Tribunal in Commissioner, Central Excise, Indore v. Surya Roshni Ltd. reported in 2001 (42) RLT 817. The finding recorded by the Tribunal on this point is not challenged before us and the same has become final.

3. On the second point, the Tribunal recorded a finding that the benefit of the notification claimed by the assessee was not available to the assessee in view of the decision of the Larger Bench in the case of TISCO Ltd. v. CCE, Madras - 2000 (118) E.L.T. 104 (T-LB) wherein the Tribunal had held that benefit of the notification is available (i) only for production within the workshop situated within a factory and (ii) used for repairs or maintenance of machinery installed therein.

4. The Tribunal with one line concluded the matter against the appellant-assessee by observing “while it is not the case of the assessee that the goods were so used”. The Tribunal has not recorded a clear finding that the production was not being carried out by the assessee in the workshop situated within the factory or that the goods were being used for repair or maintenance of the machinery installed therein. By cryptic and non-speaking order, the Tribunal has upheld the order passed by the Commissioner by applying the ratio of the decision of the Larger Bench in TISCO LTD. (supra) without recording a finding of fact that the production carried out by the appellant was not in the workshop situated within the factory or that the goods produced by it were not used for repair or maintenance of the machinery installed therein. It is not sufficient in a judgment to give conclusions alone but it is necessary to give reasons in support of the conclusions arrived at. The finding recorded by the Tribunal, being cryptic and non-speaking, is set aside and the case is remitted back to the Tribunal for a fresh decision by a speaking order in accordance with law after affording due opportunity to both the parties.

5. The Appeals are allowed in the above terms. No costs.

 

________

 

1978 (2) E.L.T. J 345 (S.C.)

IN THE SUPREME COURT OF INDIA

J.M. Shelat and K.S. Hegde, JJ.

ORIENT PAPER MILLS LTD.

Versus

UNION OF INDIA

Civil Appeal Nos. 659 to 664 of 1965 decided on 3-5-1968

Adjudication, appeal and revision - Proceedings vitiated if quasi-judicial authority influenced by administrative considerations - Observations made against Collector and Central Government - Sections 33, 35 and 36 of Central Excises and Salt Act, 1944. 

- It is regrettable that when administrative officers are entrusted with quasi-judicial functions, often times they are unable to keep aside administrative considerations while discharging quasi-judicial functions. This Court as well as the High Courts have repeatedly tried to impress upon them that their two functions are separate ; while functioning as quasi-judicial officers they should not allow their judgments to be influenced by administrative considerations or by the instructions or directions given by their superiors. In this case both the Collector as well as the Central Government have ignored the line that demarcates their administrative duties and their judicial functions. [para 11]

Assessing and appellate authorities exercise quasi-judicial power - Departmental clarifications and Board’s tariff rulings not to influence their decisions - Sections 33 and 35 of Central Excises and Salt Act, 1944 - Rule 233 of Central Excise Rules, 1944. 

- If the power exercised by the Collector was a quasi-judicial power as we hold it to be, that power cannot be controlled by the directions issued by the Board. No authority however high placed can control the decision of a judicial or a quasi-judicial authority. That is the essence of our judicial system. There is no provision in the Act empowering the Board to issue directions to the assessing authorities or the appellate authorities in the matter of deciding disputes between the persons who are called upon to pay duty and the department. It is true that the assessing authorities as well as the appellate authorities are judges in their own cause; yet when they are called upon to decide disputes arising under the Act they must act independently and impartially. They cannot be said to act independently if their judgment is controlled by the directions given by others. Then it is a misnomer to call their orders as their judgments; they would essentially be the judgments of the authority that gave the directions and which authority had given those judgment without hearing the aggrieved party. [1978 (2) E.L.T. J 320 (S.C.), AIR 1958 SC 66 and AIR 1964 SC 1573 followed]. [paras 7 to 11]

Departmental circulars and instructions relating to administrative matters above issuable under Rule 233 of Central Excise Rules, 1944. 

- The only provisions under which the Board can issue directions is Rule 233 of the Rules framed under the Act. That rule says that the Board and the Collectors may issue written instructions providing for any supplemental matters arising out of these Rules. Under this rule the only instructions that the Board can issue is that relating to administrative matters ; otherwise that rule will have to be considered as ultra vires of Section 35 of the Act. [para 8]

Natural justice violated if order passed not a speaking one and influenced by facts not put to assessee. 

- The order in question is by no means speaking order; it is not possible to spell out from that order the reasons that persuaded the Government to reject the revision applications. The best that can be said in favour of the Government is that it thought that the direction issued by the Board referred to earlier was decisive of the matter. That was what was stated in the counter-affidavit filed on behalf of the Government of India in these appeals. The only other reasons that could have influenced the decision of the Government was the statement of the Collector that on chemical examination it was found that “M.G. Poster paper” was “packing and wrapping paper”. If the Government had taken into consideration any other facts in deciding the revision applications, they had clearly contravened the principles of natural justice as the appellant had not been given any opportunity to rebut those facts. [para 5]

Writ jurisdiction - Appeal to Supreme Court by special leave - Court would not ordinarily go into facts - Article 136 of Constitution of India. 

- Both the appellant as well as the Revenue invited us to decide the case (of classification of M.G. Poster paper) on the basis of material on record. Ordinarily this Court does not go into questions of fact. That is the duty of the authorities under the Act. We see no exceptional circumstances in this case requiring us to deviate from the ordinary rule. [para 13]

CASES CITED

Aluminium Corporation of India Ltd. v. U.O.I. — 1978 (2) E.L.T. J 320 (S.C.)
[Para 7]

Mahadayal Prem Chandra v. Commercial Tax Officer — AIR 1958 SC 667
[Para 9]

Rajagopal Naidu v. State Transport Appellate Tribunal — AIR 1964 SC 1573
[Para 10]

[Judgment per : Hegde J.]. - These appeals by special leave arise from the orders made by the Government of India, Ministry of Finance, Department of Revenue, New Delhi on October 5, 1968, in Central Excise Revision Application Nos. 720 to 725 of 1963. Herein a common question of law arises for decision and that is whether “M.G. Poster paper” manufactured by the appellant company is a “printing and writing paper” chargeable under Item 17(3) of the First Schedule to the Central Excises and Salt Act, 1944 (No. 1 of 1944), hereinafter referred to as the Act, or whether it is “packing and wrapping paper” chargeable under Item 17(4) of the aforementioned Schedule.

2.The appellant is a public limited company  incorporated under the Indian Companies Act, 1956. It is carrying on business, inter alia, of manufacturing and sale of various kinds of paper at its factory at Birjrajnagar in the district of Sambalpur in the State of Orissa. In particular, it manufactures “packing and wrapping paper”, “printing and writing paper” and “machine glazed paper” popularly known as “M.G. Poster paper”. Upto February 28, 1961, the date on which the Finance Bill of that year was introduced in Parliament, “printing and writing paper” and “packing and wrapping paper” were subject to excise duty at the rate of 22 np per kilogram, though the former was chargeable under Item 17(3) and the latter under Item 17(4) of the First Schedule to the Act. The Finance Act of 1961 raised the excise duty payable under Item 17(4) to 35 np per kilogram with effect from March 1, 1961. From March 1, 1961 to August 1, 1961, the excise officers levied duty on “M.G. Poster paper” under Item 17(3) i.e., at the rate of 22 np per kilogram. In other words during that period the excise authorities treated “M.G. Poster paper” as “printing and writing paper”. Subsequently, the excise authorities began to treat this paper as “packing and wrapping paper” and insisted on the appellant paying duty thereon under Item 17(4). The appellant paid duty at that rate under protest and thereafter applied to the Assistant Collector who rejected that claim. Consequently, the appellant went up in appeal to the Collector of Central Excise, who rejected its appeal. Then the matter was taken up in revision to the Government of India. The Government declined to interfere with the orders of the Collector.

3.The orders made by the Collector in the various  appeals and those made by the Government in the revisional applications are similar in all the cases. Therefore it would be sufficient if we refer only to those made in one of the cases, viz., in CA 659 of 1965.

4.The contention of the appellant before the  Assistant Collector, the Collector as well as the Central Government was that “M.G. Poster paper” is a “printing and writing paper” and it was considered as such, by the Indian Tariff Board, in the Tariff Commission Report published in 1959 and in the specifications published by the Indian Standards Institution. Further it was dealt as “printing and writing paper” in the annual rate contracts entered into between the appellant and the Government of India for supply of papers and paper-boards to the Government. This contention does not appear to have been examined either by the Collector or by the Central Government. The Collector rejected the appeals of the appellant with these observations :-

“The crucial point in appeal is whether the paper declared as ”M.G. Poster paper’ should be assessed as `packing and wrapping paper, other sorts’ under tariff Item No. 17(4) or as `printing and writing paper, other sorts’ under tariff Item 17 (3).

The Central Board of Revenue have already made it clear that all types of poster paper of whatever colour including white should not be treated as `printing and writing paper’ but as `packing and wrapping paper’. As such, the Poster paper has not been wrongly assessed.

I have carefully gone through the available records of the case. Considering all the facts and circumstances, I do not find any reason to interfere with the order passed by the A.C. appealed against. His order is therefore confirmed."

It is seen from his order that the only ground on which the Collector rejected the appeals of the appellant was that the question was covered by the direction issued by the Central Board of Revenue hereinafter referred to as the Board.

5.During the pendency of the revision applications  filed before the Central Government, the Collector, in response to the notice served on him, filed his objections in writing. In those objections be pleaded primarily two grounds in opposition to the appellant’s claim. They are : (i) that on chemical examination it was found that “M.G. Poster paper” was “packing and wrapping paper” and (ii) the direction issued by the Board was binding on him. As per its order of October 5, 1963, the Government rejected the revision applications in question with these observations :-

“The Government of India have carefully considered all the points raised by the petitioners, but they regret that they do not find any justification for interfering with the order-in-appeal. The Revision Application is accordingly rejected.”

The order in question is by no means speaking order; it is not possible to spell out from that order the reasons that persuaded the Government to reject the revision applications. The best that can be said in favour of the Government is that it thought that the direction issued by the Board referred to earlier was decisive of the matter. That was what was stated in the counter-affidavit filed on behalf of the Government of India in these appeals. The only other reasons that could have influenced the decision of the Government was the statement of the Collector that on chemical examination it was found that “M.G. Poster paper” was “packing and wrapping paper”. If the Government had taken into consideration any other facts in deciding the revision applications, they had clearly contravened the principles of natural justice as the appellant had not been given any opportunity to rebut those facts.

6.Now it is conceded that “M.G. Poster paper” was  never chemically examined and the Collector’s statement to the contrary was incorrect.

It is not possible to determine whether the incorrect statement made by the Collector had or had not influenced the Government. It may be mentioned at this stage that the appellant had specifically complained to the Government it had not been supplied with the copy of any report relating to chemical examination of “M.G. Poster paper”, nor was it given any opportunity to contest the correctness of the facts mentioned in that report. Undoubtedly during the hearing of the revision applications the appellant was not informed that the statement made by the Collector regarding the alleged chemical examination was incorrect, and that statement would not be taken into consideration in deciding the revision applications.

7.This leaves us with the question of the  directions issued by the Board. The question whether “M.G. Poster paper” is “printing and writing paper” or “packing and wrapping paper” is essentially a question of fact. That had to be decided by the authorities under the Act. It was not denied before us that the Collector and the Central Government while deciding the appeals and the revision applications respectively functioned as quasi-judicial authorities. So far as the nature of power exercised by the Central Government under Section 36 of the Act (revisional powers) is concerned, the matter concluded by the decision of this Court in Aluminium Corporation of India Ltd. v. Union of India, Civil Appeal No. 635 of 1964, decided on 22-9-1965 (SC). Therein this Court held that the said power is a quasi-judicial power. There is hardly any doubt that the power exercised by the appellate authority, i.e., the Collector, under Section 35 is also a quasi-judicial power. He is designated as an appellate authority; before him there was a list between the appellant which had paid the duty and the revenue, and his order is subject to revision by the Central Government. Therefore, it is obvious that the power exercised by him is a quasi-judicial power. Dr. Syed Mohammed, appearing for the respondent, did not contend and we think rightly that the power exercised by the Collector was not a quasi-judicial power.

8. If the power exercised by the Collector was a  quasi-judicial power as we hold it to be, that power cannot be controlled by the directions issued by the Board. No authority however high placed can control the decision of a judicial or a quasi-judicial authority. That is the essence of our judicial system. There is no provision in the Act empowering the Board to issue directions to the assessing authorities or the appellate authorities in the matter of deciding disputes between the persons who are called upon to pay duty and the department. It is true that the assessing authorities as well as the appellate authorities are judges in their own cause; yet when they are called upon to decide disputes arising under the Act they must act independently and impartially. They cannot be said to act independently if their judgment is controlled by the directions given by others. Then it is a misnomer to call their orders as their judgments; they would essentially be the judgments of the authority that gave the directions and which authority had given those judgments without hearing the aggrieved party. The only provisions under which the Board can issue directions is Rule 233 of the Rules framed under the Act. That rule says that the Board and the Collectors may issue written instructions providing for any supplemental matters arising out of these Rules. Under this rule the only instruction that the Board can issue is that relating to administrative matters ; otherwise that rule will have to be considered as ultra vires of Section 35 of the Act.

9.In  Mahadayal Premchandra v. Commercial Tax Officer, Calcutta, 1959 SCR 551 = (AIR 1958 SC 667) this Court held that the Commercial Officer while assessing certain transactions should not have solicited instructions from the Assistant Commissioner, nor should he have acted on the basis of those instructions. It was further held that the instructions given by the Assistant Commissioner had vitiated the entire proceedings as “the procedure adopted was, to say the least, unfair and was calculated to undermine the confidence of the public in the impartial and fair administration of the sales tax department.”

10.In  Rajagopal Naidu v. State Transport Appellate Tribunal, 1964 - 7 SCR 1 = (AIR 1964 SC 1573) this Court was called upon to consider the validity of Madras Government Order No. 1298, dated April 28, 1956 issued under Section 43-A of the Motor Vehicles Act, 1939, whereunder certain directions were given to the Transport Authorities in the discharge of their quasi-judicial functions. The G.O. in question was struck down by this Court. In the course of the judgment, Gajendragadkar, C.J., speaking for the Court, observed thus :-

“In reaching this conclusion, we have been influenced by certain other considerations which are both relevant and material. In interpreting Section 43-A we think, it would be legitimate to assume that the legislature intended to respect the basic and elementary postulate of the rule of law, that in exercising their authority and in discharging their quasi-judicial function, the tribunals constituted under the Act must be left absolutely free to deal with the matter according to their best judgment. It is of the essence of fare and objective administration of law that the decision of the Judge or the Tribunal must be absolutely unfettered by any extraneous guidance by the executive or administrative wing of the State. If the exercise of discretion conferred on a quasi-judicial tribunal is controlled by any such direction, that forges fetters on the exercise of quasi-judicial authority and the presence of such fetters would make the exercise of such authority completely inconsistent with the well-accepted notion of judicial process. It is true that law can regulate the exercise of judicial powers. It may indicate by specific provisions on what matters tribunals constituted by it should adjudicate. It may be specific provisions lay down the principles which have to be followed by the tribunals in dealing with the said matters. The scope of the jurisdiction of the tribunals constituted by statute can well be regulated by the statute and principles for guidance of the said tribunals may also be prescribed subject of course to the inevitable requirement that these provisions do not contravene the fundamental rights guaranteed by the Constitution. But what law and the provisions of law may legitimately do cannot be permitted to be done by administrative or executive orders. This position is so well established that we are reluctant to hold that in enacting Section 43-A the Madras Legislature intended to confer power on the State Government to invade the domain of the exercise of judicial power. In fact, if such had been the intention of the Madras Legislature and had been the true effect of the provisions of Section 43-A, Section 43-A itself would amount to an unreasonable contravention of fundamental rights of citizens and may have to be struck down as unconstitutional. That is why the Madras High Court dealing with the validity of Section 43-A had expressly observed that what Section 43-A purported to do was to clothe the Government with authority to issue directions of an administrative character and nothing more. It is somewhat unfortunate that though judicial decisions have always emphasised this aspect of the matter, occasion did not arise so long to consider the validity of the Government order which on the construction suggested by the respondent would clearly invade the domain of quasi-judicial administration.”

11.The rule laid down in the above decisions is  fully applicable to the facts of this case. It is obvious as well as admitted that both the Collector and the Central Government proceeded on the basis that the direction given by the Board was decisive of the matter. The revisional applications filed before the Government were heard and decided by one of the members of the Board. He appears to have proceeded on the basis that in view of the directions given by the Board nothing more need be said as to the point in dispute. It is regrettable that when administrative officers are entrusted with quasi-judicial functions, often times they are unable to keep aside administrative considerations while discharging quasi-judicial functions. This Court as well as the High Courts have repeatedly tried to impress upon them that their two functions are separate; while functioning as quasi-judicial officers they should not allow their judgments to be influenced by administrative considerations or by the instructions or directions given by their superiors. In this case both the Collector as well as the Central Government have ignored the line that demarcates their administrative duties and their judicial functions.

12.Dr. Syed Mohammed did not try to justify the  directions given by the Board nor did he contend that that direction has any force of law. On the other hand, his main contention was that the grounds urged before this Court were not at all taken before the Collector and the Central Government and therefore the appellant should not be permitted to take those grounds in this Court. We do not think that Dr. Syed Mohammed is right in his contention. Before the Central Government the appellant had definitely contended that no copy of the report relating to chemical examination of “M.G. Poster paper” had been given to the appellant and therefore the same could not have been taken into consideration. At that stage the appellant could not have known that the statement of the Collector relating to chemical examination of “M.G. Poster paper” was incorrect. As regards the validity of the direction given by the Board, it is clear from the notes of argument maintained by the member of the Board who heard the revision applications that that contention had been taken before him, though not in the form in which it was presented before this Court. This is what we get from the notes maintained by him :-

“The matter (as to whether ”M.G. Poster paper" is “printing and writing paper” or “packing and wrapping paper”) was re-examined in detail, in consultation with all the concerned authorities, viz., the Ministry of Commerce and Industries, the Indian Standards Institution and the Chief Chemist. The views of Collector of Central Excise as well as those of Collectors were also invited. Ultimately it was re-affirmed vide the Board’s letter No. F. No. 21/36/61/CXIV dated November 6, 1961 that poster paper was correctly assessable as “packing and wrapping paper’ and should continue to be assessed as such. F.M.’s approval was also secured before confirming this position. This therefore should settle the main issue regarding the classification of the poster paper."

From these notes it is clear that at any rate the correctness of the direction issued by the Board was put in issue during the hearing of the revision applications. That apart, we are clearly of the opinion that even if the question of the legality of the directions issued by the Board had not been taken before the authorities under the Act, as that direction completely vitiates the proceedings and makes a mockery of the judicial process, we think we ought to consider the legality of that direction. For the reasons already mentioned, we hold that direction was invalid and the same has vitiated the proceedings before the Collector as well as the Government.

13. Both the appellant as well as the Revenue  invited us to decide the case on the basis of material on record. Ordinarily this Court does not go into questions of fact. That is the duty of the authorities under the Act. We see no exceptional circumstances in this case requiring us to deviate from the ordinary rule.

14.For the reasons mentioned above these appeals  are allowed and the orders of the Central Government as well as that of the Collector are set aside, and the proceedings remitted to the Collector for deciding the question whether “M.G. Poster paper” should be assessed as “printing and writing paper” or as “packing and wrapping paper” afresh. The respondents shall pay the costs of the appellant in all these appeals; hearing fee one set.
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