Wednesday, March 18, 2009

Interim order directing suspension of SENIOR COPS 

SUO MOTU (Taken Up) W.P. (PIL) NO.3335 OF 2009

S.J.MUKHOPADHAYA,J.

V.DHANAPALAN,J.

AND 

K.CHANDRU,J.

(ORDER OF THE COURT WAS MADE BY S.J.MUKHOPADHAYA,J.)

In regard to the incidents taken place in the HIgh Court campus on 19th Feb., 2009, a writ petition, W.P.(PIL) NO. 3335/09 was suo motu taken up on 19th Feb., 2009 and detailed orders were passed therein at about 6.40 p.m. Subsequently, certain interim orders were passedon 21st Feb., 2009 followed by order dated 2nd March, 2009, relevant of which will be discussed hereunder.

2. It appears that in the meantime a number of writ petitions in W.P.(Civil) No.94/09 and others were filed before the Supreme Court. Having noticed the submission made by learned counsel, Supreme Court appointed a committee to enquire into the incidents, which happened on 19th Feb., 2009. It was orderd that the terms of reference of the Committee shall be finally decided by the then Acting Chief Justice of the Madras High Corut in consultation with the Advocate General and President of other associations as named therein. It was ordered that the committee, initially, shall consider whether any immediate action against police officers, who allegedly allowed armed policemen to enter into the High Court premises without permission of the then Acting Chief Justice and was requested to submit an interim report. An interim report was submitted, which was referred by the Supreme Court to this Court to decide the action to be taken, if any. With regard to suggestion to appoint a Judicial Commission, this Court was also directed to decide the same.

In view of the report and order of the Hon’ble Supreme Court, the present Bench has been constituted to hear the matter. In the meantime, a number of writ petitions and criminal orginal petition have beenfiled, which have also been listed before this Bench.

3. Learned Counsel appearing on behalf of different associations of the High Court submitted that the Court’s order has not been complied with including the undertaking given before the Supreme Court and the committee having not answered the question whether any immediate action to be taken against police officers, who allegedly allowed armed policemen to enter the premises of the High Court without the permission of the then Acting Chief Justice, requested to pass interim order against the police officials. 

So far as the committee’s report is concerned, counsel submitted that many factual aspects are incorrect, but even if the finding with regard to police officials are taken into consideration, police excess is evident from the same and that no permission was obtained from the then Acting Chief Justice to enter the premises of the High Court. 

4. In this connection, we may only refer to certain orders, which were passed by this Court and the Hon’ble Supreme Court earlier. 

This Court, vide order dated 21st Feb., 2009, taking into consideration the damage to the court premises and court halls, observed that action may call for initiation of suo motu criminal contempt proceedings, but the same can be decided after receipt of report calling for the names of persons, who were instrumental in the matter. The Commissioner of POoilce, Chennai and the then Joint Commissioner of Police, North Chennai, who were present on the said date, were directed to file reprt and state as to under whose authority of the High Court they entered the High Court premises to arrest certain accused from the High Court campus and at whose instance order was issued for latti charge by the poloice and swift action force. They were asked to provide the specific names with designation of the officers and constables at whose instance such action was taken. It was observed that on receipt of such report, the Court will decide whether suo motu criminal contempt shall be initiated against the concerned persons. 

Subsequently, when Supreme Court up W.P.(Civil) NO.94/09 on 26th Feb., 2009, having noticed the facts, ordered for enquiry by a committee comprising a retried Hon’ble Supreme Court judge, on behalf of the State of Tamil Nadu it was submitted that “whatsoever suggested by the High Court or by the Commissioner appointed for that purpose will be complied with fully by the State Government at the earliest”.

5. Inspite of such order passed by this Court and undertaking given before the Supreme Court, no affidavit was filed by the State Government till date. Learned Advocate General appearing on behalf of the State initially asked for time to submit the report and at 2.30 p.m., he submitted an affidavit and a report filed by the Commissioner of Police, Chennai. In the said report, while details of the order passed by one or other Court and the report of the Committee has been referred, at para-16, the following statement has been made:-

“16. I am informed that around 4.00 pm, the stone pelting continued and a few two wheelers and cars were damaged and many police personnel sustained injuries on their head and other vital parts. Head Constable 276 Krishnakumar sustained a grievous stone-hit injury on his testicles, became unconscious and fell down on the ground. The situation was turning grave and the life and security of the general public and the police personnel was in imminent threat. To protect the life and property of the police personnel, the public and others, the Additoinal Commissioner of Police (law & Order) who was the seniormost officer present in the spot, consulted other senior officers in the spot, viz., the Joint Commissioner of Police (North), the Joint Commissioner of Police (Central), the Deputy Commissioner of Police, Flower Bazaar, the Deputy Commissioner of Police, Pulianthope and the Deputy Commissioner of Police, Kilpauk and took the collective decision to declare the assembly as unlawful and to disperse it. Accordingly he directed the Deputy Commissioner of Police, Flower Bazaar who in turn took measures to disperse the unlawful assembly using minimum force.”

6. Learned Advocate General appearing on behalf of the State referred to the Supreme Court order dated 26th Feb., 2009 and submitted that learned counsel appearing on behalf of various associations requested that all those officers, who are responsible for the incident should be placed under Suspension, but no such relief was granted by the Supreme Court. In this connection, the reply of the counsel appearing on behalf of the association is that, to find out whether any immediate action to be taken against police officers, who allegedly allowed armed policemen to enter the premises of the High Court without the permission of the then Acting Chief Justice, was referred to the Committee for submitted report. The committee’s report being silent on the issue, the matter has been referred back to this Court by Supreme Court vide order dated 6th March, 2009.

7. We have heard the learned counsel for the parties and noticed the rival contentions for the purpose of deciding whether any interim order is called for at this stage. It will be evident that this Court, vide order dated 21st Feb., 2009, while observed that action may call for initiation of suo motu criminal contempt proceeding, directed the Commissioner of Police, Chennai and Joint Commissioner of Police (North Chennai) to file a report and state as to under whose authority of the High Court they entered the High Court premises to arrest certain accused from the High Court campus and at whose instance order was issued for latti charge by the police and swift action force. They were asked to give specific names with designation of the officers and constables at whose instance such action was taken. On receipt of such report this Court was to decide whether suo motu criminal contempt was to be initiated against the concerned person. It further appears that before the Supreme Court, on behalf of the State of Tamil Nadu, it was undertaken that whatsoever suggestion by the High Court or by the Commission appointed for that purpose would be complied with fully by the State Government at the earliest. It is only today the names of persons have been shown in the affidavit filed by the Commissioner, but it has not been made clear whether any immediate action has been taken against the police officers, who allegedly allowed the armed policemen to enter the premises of the High Court without permission of the then Acting Chief justice. 

We may mention that the Supreme Court, while passing order on 26th Feb., 2009, observed “It is an unfortunate incidence. If armed policemen wanted to control any situation like riot, they should have obtained the permission of the Acting Chief Justice and he be kept informed of the situation before entering into the premises of the High Court” Inspite of such observation, nothing brought on record that any permission was sought for from the then Acting Chief Justice or from this Court by the police officials to enter into the premises to allow the entry of latti police into the premises of the High Court and to latti charge.

8. As we find that a prima facie case made out to initiate disciplinary proceeding against the concerned officers, to ensure the State Government to pass appropriate orders, we are of the view that i) Mr.A.K.Viswanathan, IPS, Addl. Commissioner of Police (Law & Order) and ii) Mr.M.Ramasubramani, IPS, formerly Joint Commissioner of Police (North) (Jurisdiction JCP), should be placed under suspension, as they were the persons who were in the helm of the affairs and under whose direct supervision the operation was carried on.

It is needless to say that the lawyers have no right to strike, i.e., to abstain from appearing in the Court in cases in which they hold vakalat for the parties. It is below the dignity, honour and status of the members of the noble profession of law to organize and participate in strike, though it is open to the lawyers to adopt some other mode to protest without interrupting or disrupting the Court proceeding or adversely affecting the interest of the litigants. We, therefore, ask the associations and the Tamil Nadu Bar Council to recall their strike forthwith and resume work. 

