WTO Releases Decision in Online Gambling Case
In a ruling where both the United States and Antigua are claiming victory, the World Trade Organization ("WTO") partially reversed an earlier decision that effectively paved the way for Antigua entering the U.S. Internet gambling market.
The case before the WTO stemmed from a 2003 dispute where Antigua complained that its online gaming companies were not properly able to access U.S. customers because of U.S. federal laws that barred the placing of online bets across state lines. Antigua, at that time, was successful before a WTO panel, arguing "that it is inappropriate to treat businesses conducting transactions online as unequal to or somehow worse than traditional brick-and-mortar operations, or for the U.S. government to assume lack of industry integrity without any objective evidence".
In claiming victory, the United States said it would be able to adjust its current laws to meet the WTO rules while also halting overseas gambling firms, and accordingly, maintain its restrictions on Internet gambling. Antigua, on the other hand, also claiming victory, said the WTO decision would open up new opportunities for its gaming operators.
For additional information, visit:
http://www.shorl.com/dovatrafrileli
http://news.bbc.co.uk/2/hi/business/4422457.stm
For a related article on Internet gaming, visit:
http://www.ecommercetimes.com/story/36968.html
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B.C. Court Releases Decision in Data Outsourcing Case
The British Columbia Supreme Court dismissed a claim by the B.C. Government and Services Employees' Union that the B.C. government's outsourcing of health information management to a B.C. subsidiary of a U.S. company violates B.C.'s public sector privacy legislation.
Among other things, the union was concerned that health information disclosed to the company could be accessed by US law enforcement agencies under the USA PATRIOT Act.  The Court did not express an opinion about this possibility; however, the Court concluded that the security safeguards in place were sufficient to comply with B.C. privacy legislation.  Those safeguards included the following: (a) the private company was a B.C. company and all of its shares were held in trust (allowing the government to take ownership of the company if the company breached its obligations under the contract);  (b) the contract imposed a $35M penalty for breach of confidentiality; and (c) recent changes to the security provisions of the B.C. legislation required the records to be kept in private and in B.C.

For additional information, visit: 
http://shorl.com/hasutokorary
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Freelance Writers Settle Electronic Database Class Action Lawsuit in U.S.

The National Writers Union and two other groups representing freelance writers recently closed the final chapter in a 12-year legal battle against the unauthorized distribution of freelance works by periodical publishers to electronic databases.  Under the terms of the settlement, publishers including the New York Times, Time Inc. and the Wall Street Journal and database companies including Dow Jones Interactive, Knight-Ridder, Lexis-Nexis, Proquest and West Group agreed to pay writers up to $1,500 for stories in which they had registered their copyright.  Writers who failed to register their copyright will receive up to $60 per article.  The total amount of the settlement is capped at $18 million (U.S.).
 

As far back as the 1980, publishers such as the New York Times began licensing the content of their publications for inclusion on electronic databases such as LEXIS/NEXIS.  In 1993, a group of freelance authors brought suit against the New York Times and other publishers asserting that they did not have proper authorization to license the works of freelance authors in this fashion.  However, it was not until 2001 that the U.S. Supreme Court provided a final ruling on the matter in favour of the freelance authors.  It was this ruling that set the stage for the recent class action settlement which was brought as a separate action in 2000.
 

For additional information, visit:
http://www.shorl.com/gylibrajopribe
http://www.nwu.org
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N.Y Appeals Court Rules Out-of-State Telecommuter Must Pay N.Y. Income Tax
In a recent decision that may have wide ranging implications for the growing number of people who work by telecommuting from home, the N.Y. Appeals Court ruled that a Nashville man who works remotely via PC for a New York based union must pay New York tax for his entire salary.
Thomas Huckaby, a Tennessee computer programmer, during the two years in question worked 75% of the time from his home and would travel to New York to work only about a quarter of the time. He initially paid New York State income tax on just 25% of his earnings. However, relying on a New York law that states that a worker's income is taxable if he or she chooses to live outside the state, as opposed to if she/he is transferred to another location, the NY Appeals Court decided that New York has the right to tax 100% of a non-resident employee's income derived from New York sources.
Most states have resolved the issue by apportioning income. In 2004, the Telecommuter Tax Fairness Act of 2004 was introduced by Connecticut senators Christopher Dodd and Christopher Shays that would abolish the current double taxation on income that results from New York's "Convenience Rule."
Moreover, the Huckaby decision appears to be at odds with the N.Y. Appeals Court's decision In the Matter of Maxine Allen v. Commissioner of Labor, where the Court held that physical, not virtual presence governs eligibility for unemployment insurance benefits. In that case the Appellant, Maxine E. Allen argued that during the period in question she worked from home via electronic access to Reuters' mainframe computer located at their head office in New York. Following termination of her employment, Allen filed a claim for unemployment benefits, which was subsequently denied on the basis that she was not eligible since all of her work was performed in Florida. In holding that physical presence determines eligibility for unemployment benefits, the Court rejected the Appellant's claim that, for the purposes of such benefits physical presence was not required because her entire services were realized and consequently localized at Reuters' mainframe in New York.
 

For a copy of the Huckaby case, visit:
http://shorl.com/fesifedruvefre
 

For previous LOC summaries dealing with NY telecommuter issues, visit:
http://www.heydary.com/internet-laws/20030710.html
http://www.heydary.com/internet-laws/20040923.html
 

For a copy of the Maxine Allen case, visit:
http://www.law.cornell.edu/nyctap/I03_0100.htm
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Jury Verdict Orders Toshiba to Pay $465M in California Trade Secret Case 

A California State Court jury has ordered Toshiba to pay Lexar Media $381M for breach of fiduciary duty and theft of trade secrets and an additional $84M on the issue of punitive damages.  Lexar Media is a memory card maker for computers and digital cameras.
A further ruling on a separate claim for unfair competition is expected. This matter will be decided by the Court and not a jury according to the plaintiff. 
Lexar Media states the total award is believed to be the largest IP-related award in California history and the third largest verdict in the U.S. Lexar Media has stated it will seek an injunction to block the sale of Toshiba's products related to flash chips (CompactFlash, Secure Digital and xD Picture Card) incorporating large and small block NAND technology.
Lexar Media alleges that its trade secrets were misappropriated by a Toshiba executive who sat on Lexar Media's board.  Toshiba then partnered with a Lexar Media competitor. 
A patent suit on 10 of Lexar Media's patents remains pending against Toshiba in U.S. Federal Court.
For additional information, visit:
http://www.shorl.com/fidibrabymeby
http://news.com.com/2100-1041_3-5632691.html
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Canadian Telecom Challenges Regulator over VoIP - CRTC Imposes 9-1-1 Rules
Bell Canada recently announced that its trial offering of digital voice service, which began in Sherbrooke in January, has now been extended to a commercial launch in Quebec City and Trois Rivieres. There is no information about when other cities will be added.  The service uses any high-speed Internet connection and customers do not have to pay for a traditional local phone line.
 

Observers see Bell's announcement as a challenge to the CRTC and its view to-date that Voice over IP (VoIP) services offered by established carriers are subject to the same rules as traditional local services.  A key CRTC decision on the issue is scheduled for release this spring.  It is expected that that decision will clear up the regulatory uncertainty that exists for broadband phone providers.  A spokesman for the CRTC has said that the CRTC  VoIP decision will be out sometime in May.
 

On a related note, the CRTC has issued a decision requiring VoIP providers to provide 9-1-1 services. Providers of fixed VoIP services must within 90 days implement the same level of service as provided by the corresponding incumbent telephone companies (either Enhanced 9-1-1 or Basic 9-1-1 service). Providers of nomadic or foreign exchange VoIP services must  implement a level of service comparable to Basic 9-1-1 service. In addition, VoIP service providers must notify customers of 9-1-1 limitations, and obtain acknowledgements from them, before service begins. Ongoing notices of limitations are also required during service provision.
 

For additional information, visit:
http://bellcrtc.notlong.com/
http://shorl.com/fystehymubrygro
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Canadian Government Releases Copyright Reform Report 
The Canadian government has released its official response to the Canadian Heritage Standing Committee's report on copyright reform.  The government rejected almost every recommendation of the committee and instead, released a new plan for copyright reform.  The statement of intent is an attempt to balance the interests of rights holders and users.  The government has also outlined plans for anti-circumvention legislation.  
For additional information, visit:
http://www.thestar.com/
Back to Headlines


New York Court Rules Common Law Protects Recordings Made Before U.S. Copyright Legislation
New York State Court of Appeals, in a 7-0 decision, ruled that common law in New York "protects ownership interests in sound recordings made before 1972 that are not covered by the federal copyright act."
The decision, which is expected to have significant ramifications in the music recording industry, will result in artists, their estates and others involved in recordings made prior to 1972 collecting royalties in the United States for their performances.
The state ruling is the result of a certified question from a federal court dealing with a copyright infringement lawsuit, where a federal copyright law provision providing state and common law protection for pre-1972 recordings, was challenged by a discount record company that restores and markets old performances. Currently the recordings at issue are mainly recordings that have been made abroad, including much of the popular British pop and rock music of the 1960's, which will soon lose copyright protection under British law and without this decision would not be protected in the US by the 1972 federal copyright law.
Noteworthy is that in 1996, the federal court in dealing with a similar matter, ruled that the federal law didn't apply to pre-1972 recordings, and copyrights expired 50 years after the records were made. Moreover, the federal court held that there is no common law right either, under New York State law.
For a copy of the decision, visit:
http://shorl.com/bapinistedybro
 

Back to Headlines
 



Tobacco Websites Shut Down After Credit Card Companies Refuse Online Payments
Many credit card and online payment services, such as Visa, MasterCard, American Express, and PayPal, have recently refused to accept payments for online purchases of tobacco products.  As a result, many online tobacco businesses have either shut down their websites or are close to going out of business.  The credit card companies decided to take this action after U.S. state governments and the Bureau of Alcohol, Tobacco and Firearms informed them that almost all of the online payments for tobacco were illegal because of the failure of tobacco vendors to comply with age verification and sales registration requirements.  Regarding the laws requiring registration of tobacco sales, state and federal officials claim that the lack of compliance makes it difficult to collect taxes on the sales of tobacco products, leading to significant losses in cigarette tax revenues.  Meanwhile, many online tobacco vendors disagree vehemently with the claims of the government authorities, and those vendors who have not shut down operations are exploring other options in order to sustain their businesses.
