Pennsylvania Internet Child Pornography Act Struck Down

In February 2002, Pennsylvania enacted the Internet Child Pornography Act that requires Internet service providers to remove or disable access to child pornography items residing on or accessible through its service after notification by the Pennsylvania Attorney General. This was the first attempt by a state to impose criminal liability on an ISP that merely provides access to the content through its network and has no direct relationship with the source of the content.

The United States District Court for the Eastern District of Pennsylvania in a recent decision ruled that the Act is unconstitutional. The Court held that the Act violates free-speech rights since the efforts of ISPs to disable access to child pornography in response to requests by the Attorney General have led to the blocking of more than one million websites not targeted by the Attorney General due to the technical limitations of the methods used by ISPs to comply with the Act.

The Court noted that the Act has an extraterritorial effect since most ISPs' networks cross state boundaries. Although the Court stated that it is not prepared to rule that states can never regulate the Internet, it concluded that the Act's extraterritorial effect violates the Commerce Clause and is an invalid indirect regulation of interstate commerce.

Ontario Racing Commission Challenges Canadian Gambling Site

The Ontario Racing Commission is seeking a ruling from the Federal Court of Canada regarding the legality of the HorsePlayer Interactive Internet gambling website. The site was the first one established after a rule change last year that permitted betting using any telecommunication devices. The previous rule was restricted to betting by telephone.

Release of Revised Draft Regulations to Ontario Consumer Protection Act, 2002

The Ontario Ministry of Consumer and Business Services has released, for public consultation, revised draft regulations to the Ontario Consumer Protection Act, 2002, based on comments received in response to the previous draft regulations released in December, 2003.

The revisions introduce additional disclosure requirements in respect of Internet agreements (eg. the name under which the supplier carries on business, if different from the supplier's name) and qualify others (e.g. (i) the agreement only has to set out the rights and obligations of the consumer with respect to cancellation, return, exchange and refund policies to the extent that they are in addition to the rights and obligations under the Act; and (ii) the name of the person that will be providing services on behalf of the supplier only needs to be specified where a supplier holds out that this will occur). The revisions also expand the scope of acceptable methods by which a copy of the agreement can be delivered to a consumer to include "any manner that ensures that the consumer is able to retain, print and access it for future reference," with email being only one example of this.

Once public comments are received and reviewed, it is contemplated that the final regulations will be prepared and submitted to the government for approval. The draft regulations become law only if the Act is proclaimed into force and the draft regulations promulgated by the Lieutenant Governor in Council.

U.S. Federal Bill Would Prohibit Double State Taxation of Telecommuter Income

The Telecommuter Tax Fairness Act of 2004 (S. 2785) was introduced on September 9, 2004, by the Connecticut Senators, Christopher Dodd (D-Conn.) and Joseph Lieberman (D-Conn.), and referred to the Senate Finance Committee. This Bill would prohibit double taxation of salaried workers who work part-time from their residence located in a different state from where their employers are domiciled. This Bill would abolish the current double taxation on income that results from New York's "Convenience Rule." The Convenience Rule treats as New York source income the wages earned by non-resident employees if the employer is domiciled in New York, the employee is directed from New York, and the work could be performed in New York notwithstanding where the work is actually done. Because Connecticut, like most states, treats wage income earned while resident in Connecticut as Connecticut source income and does not allow a credit for foreign taxes imposed on that income, double taxation results.

Senator Dodd states:

"Technology has changed the way business is conducted in America. With the use of cell phone, laptop computers, Email, the Internet, mobile networking, and many other telecommunication advancements of the 21st century, Americans have a greater flexibility in where they can work without compromising productivity. Many citizens now choose to work from home or alternative offices when their physical presence is not necessary at their primary place of work."

The Bill if enacted would overrule a recent decision of the New York Court of Appeal that upheld New York's Convenience Rule. Zelinsky vs. Tax Appeal Tribunal of the State of New York, 1 N.Y. 3d 85, 801 N.E. 2d 840 (November 23rd, 2003), petition for Certiorari denied US, 124 S.Ct. 2068, 158 L.Ed. 2d 619 April 26, 2004.

Google Launches Controversial Hong Kong Website

Local media in Hong Kong threatened legal action against Google for copyright infringement as it launched its " Hong Kong news" website on September 9, 2004 . The Google site uses news summaries from local media and provides links to their websites. In defending its actions, Google's spokesperson referred to its news services as a "digital newsstand" offering headlines from a variety of newspapers, from which users can choose which site to visit. Publishers who do not want to be included in Google news can opt out, although this is rare. 

Scottish Online Defamation Suit Settles

A Scottish newspaper sued by NATO Secretary General, Lord Robertson, in July 2003 for defamation over allegations posted on its online message board has settled for £25,000 and an apology. Lord Robertson initially sued the Sunday Herald for £200,000 for the "false and calumnious" comments that appeared on the paper's message board for up to three weeks until he brought it to the attention of the paper's editor. The comments were immediately removed and the message board taken offline. Had the suit proceeded to trial, it would have set a legal precedent in Scotland on the issue of a web site owner's liability for defamatory statements posted anonymously. In general, Courts around the world have held that web site owners are not responsible for statements posted to message boards if it is clear they do not monitor the site and are not aware the statements have been posted. However, owners may become liable if they fail to expeditiously remove the defamatory statements once they become aware of their existence on the site, or alternatively, if they authored the statements. 

Supermarket Chain Faces Privacy Lawsuit

American supermarket chain Albertsons is facing a lawsuit over the privacy rights of its pharmacies' customers.

Over a dozen major pharmaceutical companies are named as well, for having bought the customers' medical data and used it to market their products.

A consumer advocacy group, Privacy Rights Clearinghouse, is bringing the action, claiming that Albertsons and its pharmacies (SavOn, Osco and Jewel-Osco) sold confidential information about thousands of their customers to the drug companies. Based on this information, the drug companies then contacted the customers to remind them to renew prescriptions or to suggest alternative medications.

Through its attorneys, Privacy Rights Clearinghouse said that the defendant companies compounded the deception by presenting the practice as a way to improve customer health, when it was really an attempt to make more money.

Though U.S. privacy law does not strictly forbid the practice, the suit was launched in San Diego, where state law is more stringent. California's Confidentiality of Medical Information Act prohibits pharmacies from selling, sharing or otherwise using medical information for any purpose.

Albertsons has vowed to defend itself against the allegations, maintaining that it never sold the private information of its pharmacy customers.

New U.S. Action and German Court Decision on Google's Adwords Program

Google's ADWords program which permits companies to purchase keyword triggers including the trade-marks of competitors is being tested in multiple fronts. A German state court has rejected German company Metaspinner Media's lawsuit against Google Deutschland. Metaspinner alleged Google's practice of selling ads to rival firms triggered by searches for Metaspinner's trade-mark "Preispiraten" ("Price Pirate") software unfairly allowed others to take advantage of Metaspinner's trade-mark. Neither Metaspinner's lawyers nor Google Deutschland have commented on the ruling.

In the U.S., computer services firm Rescuecom launched a lawsuit against Google alleging Google's use of Rescucom's trade-mark as a keyword for triggering competitor's ads violates U.S. trade-mark law. Specifically, Rescuecom alleges that Google allows and advises other companies to purchase ads linked to the search term "Rescuecom". According to the suit, Rescuecom became aware that Google was advising its competitors to link ads to its mark while engaging in its previous practice of issuing cease and desist letters directly to competitors running Google ads linked to "Rescuecom".
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