eBay Not Liable for Negative Feedback Posted by its Users

On February 5, 2003, in an unpublished decision (Roger M. Grace v. eBay Inc.), the Court of Appeal of the State of California (Second Appellate District) upheld the dismissal of a shopper's claim for libel against eBay in respect of negative feedback posted by a merchant on eBay's auction site.

Roger Grace, an attorney and publisher of an L.A. legal newspaper, bought vintage entertainment magazines from a Hollywood memorabilia dealer, Tim Neeley, through eBay's online auction site. Following the purchase, Grace received "negative feedback" from Neeley. Specifically, Neeley posted comments regarding his transaction with Grace to the site's feedback area. The comments included statements that Grace "should be banned from eBay" and was "dishonest all the way". Grace asked eBay to remove the allegedly defamatory statements from its website, but eBay refused to do so, prompting Grace to sue eBay for, among other things, damages for libel in the amount of $2.5 million.

Relying on the Telecommunications Act 1996 (47 U.S.C. § 230), which says that "no provider or user of an interactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider," the Court of Appeal concluded that Grace had no cause of action against eBay. Grace's appeal was therefore dismissed and, as a result, the responsibility of interactive website operators for the actions of their users has been further limited by the courts.

Alberta Court Finds Online Defamation Warrants Increased Damage Award

Alberta's Court of Queen's Bench, in a recent decision dealing with the issue of libel on the Internet, has held that the anonymous electronic postings of defamatory or libelous material warrant higher damage awards. In particular, the court found an author of defamatory online postings liable for general and punitive damages in the amounts of $50,000 and $25,000 respectively.

In this case, the defendant, Nick Weir, posted statements that included comparing the plaintiff, Robert N. Waldner, President and CEO of Vaquero Energy Ltd., to Saddam Hussein and Osama Bin Laden in a chat room operated by Stockhouse Media Corporation, a company providing financial information to its subscribers via a website.

In particular, the Court found that defamatory statements posted on the Internet are particularly odious because they are published instantaneously, world-wide and anonymous, resulting in a greater risk that defamatory remarks are believed. Reputations may be irrevocably damaged before the target of the threat becomes aware of it. By contrast, the Court found that people who read a defamatory article in a newspaper are more likely to discount the remarks based on the known bias of that newspaper.

Court Upholds Jury Award of $20 Million for Copyright Infringement in Newsletter Case

The U.S. District Court (Maryland) has upheld a damage award for copyright infringement nearing $20 million. A jury awarded the damages in early October 2003 for the repeated unauthorized distribution of a copyrighted financial newsletter via an internal company Website. The Defendant, Legg Mason, had circulated the online financial newsletter Lowry's Market Trend Analysis, produced by the Plaintiff, Lowry's Reports, Inc., commencing in 1988 and continued to do so even after becoming aware of copyright violations in July 2001.

In response to the verdict and damages award, Legg Mason sought a new trial on the basis that the damages awarded in the case were "excessive, based on erroneous jury instructions, and contrary to the evidence". Legg Mason maintained that the actual harm in the case was limited to $59,000 and that the $19,725,270.00 jury awarded was "so disproportionate that it violates due process". The Court found that the jury's finding of willfulness was sustainable on the evidence, particularly considering that the Defendant was a sophisticated entity which continued infringing copyright even after being asked to cease and desist. Further, the Court found that the damages awarded by the jury under the U.S. Copyright Act are entitled to deference, especially where the award, as it was here, was within the statutory range.

U.S. - Australia Free Trade Agreement Strengthens Australian Copyright Laws

On February 8, 2004, the U.S. and Australia entered into a Free Trade Agreement, which includes, among other things, important agreements on e-commerce and intellectual property. Australia has agreed to change its laws in a number of areas to harmonize them with those of the United States. These changes will strengthen intellectual property laws and enforcement in Australia. Some of the highlights are:

· digital products will not be subject to customs duties 

· copyright owners maintain rights over temporary copies of works on their computers which is said to be important in protecting music, videos, software and text 

· Australia has agreed to establish strong anti-circumvention provisions to prohibit tampering with technologies (such as embedded codes on discs) that are intended to prevent piracy and unauthorized distribution over the Internet 

· Australian rules for liability of ISPs for copyright infringement are to become similar to those in the U.S. under the Digital and Millennium Copyright Act 

· the term of copyright in Australia has been extended to the life of the author plus 70 years which brings the term into harmony with the U.S. 

Critics of the agreement in Australia point out that it benefits the large U.S. entertainment and IT industries whereas end users in Australia, which tends to be an importer of these products, will now have reduced access to these products.
U.S. Federal Appeals Court Upholds Wine Ban
In Swedenburg v. Kelly, the 2nd U.S. Circuit Court of Appeals upheld a state law barring out-of-state wineries from shipping wine directly to New York consumers, overturning a lower court decision that found the ban unconstitutional as interfering with interstate commerce.

The unanimous court decision re-affirms New York state's constitutional right to ensure that out-of-state alcohol providers comply with the state's alcohol regulatory system, a right conferred upon the state by the Twenty-First Amendment. The court was not persuaded by evidence that the Internet and increased travel have created an easier access for an "increasingly sophisticated national market of wine connoisseurs" and held that "changes in marketing techniques or national consumer demand for a product do not alter the meaning of a constitutional amendment."

New York, like most states, requires that all sales of alcohol in the state, whether by producers or importers, wholesalers or retailers, be made to or by state-licensed entities. In order for out-of-state companies to be able to ship to New York customers, they need simply to establish a "physical presence" in the state.

The issue has national implications as similar cases have been filed in eleven other states.

CIRA Transfers "mtv.ca" to MTV Television in Latest .Ca Domain Name Dispute Decision

In a recent decision, a dispute resolution panel under the Domain Name Dispute Resolution Policy (CDRP) of the Canadian Internet Registration Authority (CIRA) has ordered the transfer of the domain name "mtv.ca" from the registrant, Harvey Ross Enterprises, Ltd., to the complainant, Viacom International Inc., which owns MTV Networks. In reaching its decision, the CIRA panel applied a three-part test in which the complainant must: 1) prove, on a balance of probabilities, that the domain name is confusingly similar to a mark in which the complainant had rights prior to the date of registration of the domain name and continues to have such rights, 2) provide some evidence that the registrant has no legitimate interest in the domain name, and 3) prove, on a balance of probabilities, that the registrant registered the domain name in bad faith.

The CIRA panel found that the first requirement was fulfilled because the complainant is the owner of trademarks containing or comprising "MTV", which were registered in Canada before the domain name was registered. Despite the registrant's argument that the complainant's "MTV" mark was not distinctive, the panel held that the registration of the mark in the Canadian Intellectual Property Office is sufficient in and of itself.

With respect to the second requirement, the evidentiary burden is on the complainant to provide some evidence that the registrant has no legitimate interest in the domain name. If the complainant is able to do so, the onus shifts to the registrant to prove on a balance of probabilities that the registrant has a legitimate interest in the domain name. The panel held that the complainant had met its evidentiary burden by providing evidence that there was no use of the domain name by the registrant before it had received notice from the complainant of its objection to the registration. On the other hand, the panel held that the registrant was unable to prove that it had a legitimate interest. It rejected the registrant's argument that it intended to use the domain name in the future, stating that the evidence necessary to demonstrate a bona fide intention must, at a minimum, show that the registrant has taken steps with a view to commence operation of the website and explain the delay in doing so at the time of the complaint.

The CIRA panel also found that the third requirement had been met. The registrant was the owner of sixty-eight domain name registrations, twelve of which contained or comprised trademarks that are either registered in Canada or the subject of Canadian applications for registration. The panel was unconvinced by the registrant's arguments that the registration of the domain name was in connection with its "MT Vacations" business and that "MT" Vacations is a play on words. Rather, the panel held that the registration of the domain name was done in bad faith with a view to preventing the complainant from registering its trademarks as a domain name.

U.S. Court of Appeals Reverses Application of Safe Harbour Liability Limitation for Copyright Infringement by AOL

On February 10, 2004, the U.S. Court of Appeals (9th Cir) issued its decision in the action brought against America Online Inc. (AOL) for vicarious and contributory copyright infringement. The action was brought in connection with the unauthorized posting and sharing of copyrighted material over a peer-to-peer network to which AOL granted its subscribers access. The Court upheld the district court's summary judgment that AOL was not liable for vicarious infringement, as well as the district court's conclusion that there were triable issues of fact with respect to the claim of contributory infringement. However, the Court reversed the district court's summary judgment that AOL was nevertheless not liable for contributory infringement because AOL qualified for one of the "safe harbour" limitations of liability under the Online Copyright Infringement Liability Limitation Act (OCILLA), Title II of the Digital Millennium Copyright Act. The Court concluded that there was a triable issue as to whether AOL met the threshold requirement for eligibility under the OCILLA of reasonably implementing a policy for the termination of access for repeat copyright infringers in appropriate circumstances.

Canadian Recording Industry Taking Action against Individual "Uploaders"

The Canadian Recording Industry Association ("CRIA") is trying to follow the lead of its U.S. counterpart, the Recording Industry Association of America ("RIAA") and take action against individuals who have uploaded music files over the Internet. Its first legal hurdle will be to obtain customer information from ISPs. The CRIA has asked the Federal Court to order disclosure from Telus Corp., Rogers Cable Inc. and Shaw Communications Inc., among others. The ISPs are split in their reactions to the lawsuit. Shaw is actively opposing the request as a result of its obligations under the federal privacy law, the practicality of obtaining accurate information, and the risk of wrongly identifying consumers. Videotron says that it would be happy to obey with any court order - its parent company, Quebecor Inc., has a financial stake in the issue and is publicly opposed to "stealing music on-line". The motion to obtain the identity of 29 individual "uploaders" was adjourned on Monday, February 16 until March 12, 2004 to provide additional time for response from the ISPs.

FCC Decides Against Regulation of VoIP But Decides to Regulate Provision of Internet Access by Public Utilities

In a split (4 to 1) decision, the United States Federal Communications Commission (the "FCC") has decided to exempt Internet phone-call providers from the cumbersome regulatory regime of conventional telephone networks. The FCC has taken the position that such services are similar to email and other peer-to-peer applications on the Internet and as such should not be heavily regulated. This decision came about as a result of a request from Pulver.com, a voice over the Internet Protocol (VoIP) provider, to be immune from being regulated as a conventional telephone network. It should be noted that this decision does not address the issue of whether telecom regulations apply to VoIP services that interconnect with the conventional telephone system. Accordingly, this decision only applies to those companies such as Pulver, which offer software and/or services that provide for telephone connections using solely the Internet, but not between computers and ordinary telephones.

In dissent, Michael J. Copps stated that the decision makes it easier for incumbent phone companies to escape regulation and sets the agency on a course of effectively rewriting the U.S. Telecommunications Act of 1996. He also criticized the decision in light of the concerns of law enforcement agencies about legal and technical problems of monitoring phone calls utilizing VoIP.

The FCC has also started draft regulations to allow access to the Internet through electric power lines operated by utility companies. These rules would allow users to get Internet connection by simply plugging their modems into electric wall sockets instead of having to go through cable or phone companies.

