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Court : HIGH COURT OF JUDICATURE AT MADRAS

Brief : : As per the said Government Order, reciting Devaram and Thiruvasagam inside the temple is a valuable right of devotees. As has been held by the Supreme Court in various judgments that the administration and maintenance of the temple is purely a secular act and so the State can intervene and regulate the administration for proper management and better administration. If the secular activities of the institution have been mis-managed, appointment of Executive Officer to the institutions (even assuming that it is 'religious denomination') would be permissible.As rightly submitted by the learned Senior Counsel for the impleading Petitioner, Government is fighting for secular right and the impleading Petitioner is seeking for worshipping right. Impleading Petitioner has fundamental right to worship in the temple as guaranteed by the Constitution and enforce the right as well as to implement the Government Order in G.O.Ms.No.53 Tamil Development Religious Charitable Endowments and Information Dept. dated 29.2.2008. By narration of various dates and events, it is seen that impleading Petitioner has been continuously fighting for upkeep of the traditions in the temple and to protect the worshipping rights. Impleading Petitioner as a worshipper has every right to espouse the cause of other worshippers. To substantiate the same, learned Senior Counsel for the impleading Petitioner would place reliance upon 2008 (8) MLJ 365 [Bibijan and 49 others v. Anwarsha Idgah & Mosque Avuila Durga, Panruti and 70 others]. Therefore, the impleading Petitioner is ordered to be impleaded for better adjudication of facts and circumstances of the case.
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COMMON ORDER

Writ Petitioner 
 Secretary of Podhu Dikshidar challenges the final order passed by the Government dismissing the Revision Petition filed by the Petitioner under Sec.114 of HR & CE Act. The impugned order of the Government confirms the order of the Commissioner, HR & CE dated 31.7.1987 appointing Executive Officer for Sri Sabanayagar Temple, Chidambaram under Sec.45 (1) of HR & CE Act.

2. Administration of Sri Sabanayagar Temple, Chidambaram has been the subject matter of litigation for about a century. Dispute relating to administration of temple has had chequered career. For the understanding of contentious points raised, it is necessary to briefly refer to the earlier litigations and the background. 



3. Scheme of Administration & O.S.No.16/1933
------------------------------------------------- }
(1939) II MLJ 11

(i) Arulmigu Sabanayagar Temple (Natarajar) at Chidambaram, Cuddalore District is a Public Hindu Religious Institution, within the meaning of Sec.6 (18) read with Sec.6 (20) of HR & CE Act and all the provisions of the said Act are applicable to the above said temple. The erstwhile Hindu Religious Endowment Board settled a "Scheme of Administration" in Board's Order No.997 dated 08.5.1933 under Tamil Nadu Act II of 1927.

(ii) Some of the Podhu Dikshidars have filed suit in O.S.No.16/1933 on the file of District Court, South Arcot to set aside the Board's Order on the ground that temple is an absolute private property of Podhu Dikshidars and out side the scope of the Madras Hindu Religious Endowment Act, 1927.

(iii) District Court, Cuddalore rejected the Dikshidar's claim of the temple being private and passed a decree modifying the scheme settled by HR & CE Board in O.A.No.73/1932. On appeal filed by Dikshidars in A.S.No.306/1936, High Court confirmed the scheme with some modifications which has been reported in (1939) II MLJ 11.
(iv) G.O.Ms.No.894, Rural Welfare Dept. dated 28.8.1951
---------------------------------------------------------- }
G.O.Ms.No.1278, Revenue Dept. dated 21.5.1954
Though the temple had been declared as a public temple, provisions of the Act could not be enforced. Hence, in order to enforce the provisions of the Act, temple was notified under Chapter VI (A) u/s.65 of the Act in G.O.Ms.No.894, Rural Welfare Dept. dated 28.8.1951. The said Government Order was challenged in W.P.Nos.379 and 380/1951 by Dikshidars and the notification was quashed by the Judgment dated 13.12.1951. Challenging the Order in W.P. Nos. 379 and 380/1951, Government have filed C.A.No.39/1953 before the Supreme Court. Meanwhile, by G.O.Ms.No.1278, Revenue Dept. dated 21.5.1954, State Government cancelled the above notification and the Civil Appeal was therefore withdrawn.

(v) W.P.No.5638/1982:-
Stating that Podhu Dikshidars have failed to carryout the lawful orders issued by the Department and the Management of the temple was unsatisfactory, notice in Rc.No.52754/1982/B6 dated 20.7.1982 was issued to the Secretary of Podhu Dikshidars pointing out several irregularities in the administration of the temple and its properties and the proposal to appoint an Executive Officer. That order was challenged by the Secretary of Podhu Dikshidars in W.P.No.5638/1982 before the High Court, Madras. By the Judgment dated 09.8.1983, High Court directed that the aforesaid notice would be treated only as show cause notice and not as a decision and that it was open to the Dikshidars to putforth their objections that were available to them including the vires of Sec.45 of HR & CE Act.

(vi) Pursuant to the direction of the Court, Secretary of Podhu Dikshidars have filed reply on 09.01.1984. Thereafter, enquiry was conducted by the Commissioner. Main contention of Dikshidars was that appointment of Executive Officer would be interfering with their rights guaranteed under Art. 26 of Constitution of India. Commissioner has passed an order on 31.7.1987 observing that appointment of Executive Officer is only to look after the administration of the temple and the management of the properties. Commissioner observed that appointment of Executive Officer will not mean interference with the rights of Dikshidars relating to religious practices in the temple.



(vii) W.P.Nos.7843/1987 & W.A.No.145/1997:-
As against the order of appointment of Executive Officer, again Podhu Dikshidars have filed W.P.No.7843/1987 before the High Court. Executive Officer has assumed charge of the temple on 10.8.1987. High Court has not stayed the appointment of Executive Officer, but stayed only Rule 3 i.e. powers and duties of the Executive Officer. W.P.No.7843/1987 was dismissed on 11.2.1997 which was challenged by Podhu Dikshidars in W.A.No.145/1997. In the Writ Appeal, Court has directed Podhu Dikshidars to file a Revision u/s.114 of HR & CE Act before the Respondents. Further, the Court has ordered stay of Clause-III to continue till the disposal of the Revision.

(viii) Consequently, Podhu Dikshidars have filed Revision Petition before the Government under Sec.114 of the Act. Revision was rejected by the Government in G.O.Ms.No.168 TDC & RE Dept. dated 09.5.2006 which is now challenged in this Writ Petition. 

4. Opposing the Writ Petition, Respondents have filed counter stating that the appointment of Executive Officer was only to streamline the administration of the temple and not to displace the Podhu Dikshidars from the temple. Stand of the Government is that Petitioner has failed to perform the lawful duties enjoined on them u/s.28 of the Act. It is averred that Podhu Dikshidars have not maintained the accounts and that the offerings to the temple by worshipers have not been accounted for by them and that for effective supervision, better management and administration, appointment of Executive Officer is very much essential.

5. Onbehalf of the Writ Petitioner, Mr.B.Kumar, learned Senior Counsel has made an elaborate submissions inter alia contending that the direction of the Court in W.P.No.5638/1982 to issue fresh show cause notice was not kept in view. Learned Senior Counsel inter alia made the following submissions:-

Once the Court directed the Government to consider the matter on merits, the Authority should have elaborately enquired into merits of the matter. Neither the Commissioner nor the Government had gone into question of mismanagement.
Before appointment of Executive Officer, Sec.45 does require issuance of show cause notice. Unless there is enquiry and finding, the administration of the temple by Podhu Dikshidars cannot be interfered with.
As per the decision in 1952 I MLJ 557, the temple is a denominational temple and the Writ Petitioner derived its right from its constitution and Petitioner is entitled to the protection under Art.26 of Constitution of India.
In view of Sec.107 of HR & CE Act, provisions of the Act are not to affect the rights of the religious denomination.
Appointment of Executive Officer is an interference with the religious affairs and the same is violative of Art.226 of Constitution of India.

6. Contending that right to administer the property does not mean maladministration of the property, Mr. R.Ramasamy, learned Addl. Advocate General inter alia made the following submissions:-
Sri Sabanayagar temple is a public temple.
Podhu Dikshidars do not have separate faith or religious tenets other than that of Hindu faith and therefore, Podhu Dikshidars are not 'religious denomination'.
Expression used by the Commissioner 'for better and efficient management' cannot be construed that the Commissioner has shifted the basis.
There had been number of omissions and commissions to mismanagement and mismanagement continues. Executive Officer was appointed to set right the mismanagement, better and efficient management of the temple.
In 1952 (1) MLJ 557 nowhere it was held that Chidambaram temple is a 'denominational temple.
After appointment of Executive Officer, his powers and duties are demarcated and Podhu Dikshidars are not completely obliterated from the administration of the temple.
7. Impleading Petitioner Arumugasamy is 79 years old Sanyasi and claim to be a devotee of Lord Shiva, a Sivanadiar living at Kumudimoolai village, Bhuvanagiri Taluk, Chidambaram. I have also heard at length Mr. R.Gandhi, the learned Senior Counsel for the Impleading Petitioner.
(i) Grievance of the said impleading Petitioner is that he was not permitted to sing Devaram at Chidambaram Natarajar temple and that impleading Petitioner was beaten and chased away by Dikshidars. In this regard, on 04.07.2000, criminal case was registered by the Chidambaram Town Police in Cr.No.318/2000. In Crl.M.P.No.851/2001, the Addl. District Judge/Chief Judicial Magistrate, Cuddalore passed an order on 05.10.2001 dismissing the complaint. Challenging that order, Petitioner filed Crl. R.C.No.528/2002 which was dismissed by the High Court. Challenging that order, Petitioner has filed SLP No.909/2004 and the same is said to have been admitted by the Supreme Court.

(ii) Grievance of the said Impleading Petitioner is that he was not permitted to recite Devaram and Thiruvasagam at Thiruchitrambala Medai of Chidambaram temple. Earlier, Petitioner has filed W.P.No.2261/2004 wherein the Court has permitted the Petitioner to go inside the temple and recite Devaram and Thiruvasagam. Jt. Commissioner of HR & CE, Mayavaram rejected the Petitioner's request (12.12.2004). Petitioner filed Revision before the Commissioner, HR & CE in R.P.No.67/2007 wherein the Commissioner set aside the order of Jt. Commissioner and permitted the impleading Petitioner Arumugasamy to recite Devaram and Thiruvasagam at Thiruchitrambala Medai in the Natarajar temple. The order of the Commissioner was challenged by Podhu Dikshidars by filing W.P.No.18424/2007 wherein the impleading Petitioner is arrayed as 3rd Respondent. Writ Petition filed by Podhu Dikshidars [W.P.No.18424/2007] was dismissed on 22.5.2007. Against which Writ Appeal [W.A.No.776/2007] was preferred which was also dismissed on 06.12.2007.

(iii) From the submissions of the learned Senior Counsel appearing for the impleading Petitioner, it comes to be known that impleading Petitioner Arumugasamy is a Sivanadiar and is a interested person in the proper administration of the temple. Stating that impleading Petitioner is unable to recite Devaram and Thiruvasagam in the temple in a fear and that he apprehends danger from Dikshidars, Petitioner had filed impleading Petition in M.P.No.1/2008 seeking to implead himself in the present Writ Petition.

(iv) According to the impleading Petitioner, he came to know about the Writ Petition filed by Podhu Dikshidars after the Executive Officer had taken charge and management of the temple. Petitioner averred that since Stay was granted, Executive Officer is unable to perform any acts and Petitioner had filed the impleading Petition.
(v) Drawing Court's attention to various dates and events, learned Senior Counsel for the impleading Petitioner submitted that the impleading Petitioner was assaulted by Dikshidars inside the temple on various occasions and that Petitioner is a necessary party to be impleaded so as to protect the ancient temple. Learned Senior Counsel also drawn Court's attention to number of criminal cases filed against Dikshidars either at the instance of the Petitioner or at the instance of other devotees.

(vi) Mr. R.Gandhi, learned Senior Counsel for the impleading Petitioner placed reliance upon G.O.Ms.No.53 Tamil Development Religious Charitable Endowments and Information Dept. dated 29.2.2008 wherein Government has passed an order permitting any devotee can become a Archaga, irrespective of caste and colour. On the basis of the said G.O., impleading Petitioner made an attempt to recite Devaram and Thiruvasagam at Thiruchitrambala Medai and that Podhu Dikshidars had filed suit in O.S.No.176/2006 against the impleading Petitioner.

(vii) Learned Senior Counsel for the impleading Petitioner would submit that to implement the said G.O. and to sing Devaram and Thiruvasagam and also for peaceful worship, appointment of Executive Officer was justified. Learned Senior Counsel would further submit that impleading Petitioner is necessary party as he is interested in fighting the worshipping right.

(viii) In M.P.No.2/2006, Impleading Petitioner Sathiyavel Murugan is the Founder/Director of Tamil Vazhipattu Payirchi Maiyam functioning at No.12/F1, 11th street, New Colony, Adambakkam, Chennai-88.

(ix) According to the Impleading Petitioner Sathiyavel Murugan he is interested in promoting Tamil Mantrams as per Agamas in various places including Foreign countries with religious affairs and Impleading Petitioner is interested in the subject matter and as such he has to be impleaded as Respondent in the Writ Petition.

(x) Onbehalf of Podhu Dikshidars, Mr. B.Kumar, learned Senior Counsel submitted that if at all the impleading Petitioner Arumugasamy had any grievance, he has to approach the HR & CE Board and as such Petitioner cannot be impleaded as Respondent in the Writ Petition. Learned Senior Counsel would further submit that the impleading Petitioner has been instigated to cause disturbance to the worship in the temple and that he is not a necessary party to the Writ Petition. 

8. Having regard to the submissions, the following points arose for consideration:-
1) Whether Chidambaram Sabanayagar temple is a denominational temple?
2) Whether Podhu Dikshidars are right in contending that the temple is the denominational temple and that there can be no interference with the administration of its property?
3) Whether Petitioner is right in contending that the alleged mismanagement was in as early as in 1980 and there has been no fresh material to show that the mismanagement continues?
4) When the original show cause notice was based on one set of alleged mismanagement, can Commissioner/Government change the basis of mismanagement?
5) Whether the impugned order is vitiated due to alleged paradigm shift in the enquiry as contended by the Petitioner.

6) Whether the appointment of Executive Officer is an interference with the religious affairs and whether the same is violative of Art.26 of Constitution of India.

9. About the temple :-
Sri Sabanayagar Temple, Chidambaram is a public temple of Hindu Religious Institution within the meaning of Sec.6 (18) read with Sec.6 (20) of Tamil Nadu HR & CE Act. Chidambaram Temple is a famous Hindu temple dedicated to Lord Shiva located in the heart of the temple town of Chidambaram. Chidambaram Temple dedicated to Lord Shiva (Siva) in His form of the Cosmic Dancer, Nataraja ( eluhrh; ) is a temple complex spread over 40 acres in the heart of the city. Lord Natarajar is the symbolic representation of the supreme bliss or aananda natanam. Saivaites believe that a visit to Chidambaram leads to liberation.

10. Dikshidar, the priests of the temple are also called "Thillaivaazh Andhanar" [jpy;iythH; me;jzh;]. 'Dikshidar', meaning the priests who reside in Thillai and perform poojas/religious rites. Dikshidars are considered the foremost amongst the devotees of Lord Shiva.

11. Settlement / Scheme of Administration:-
The erstwhile Hindu Religious Endowment Board settled a "Scheme of Administration" in Board's Order No.997 dated 08.5.1933 under the Tamil Nadu Act II of 1927. The salient features of the above Scheme as per Board's Order are:-
(i) All the properties, movable and immovable, which have been dedicated and which will be dedicated to the deity, shall vest with the deity (Clause 3).
(ii) The active management should vest in the Committee, consists of 9 members who were to be elected from among the Podhu Dikshidars (Clause 4).
(iii) To manage the affairs of the temple and to assist the Committee, the Board shall appoint a Manager, on payment of salary (Clause 5).
(iv) The Managing Committee should establish hundials for the deposit of voluntary and compulsory offerings and also to fix a rate for the performance of Archana etc. (Clause 8 (a) and (b).
(v) The Manager shall maintain the accounts of the temple and registers as per the directions of the superiors (Clause 8 (a) and (b).
(vi) He [Manager] shall look after the Court matters.
(vii) The Manager shall exercise control over the servants, paricharakams, archakas, and office holders of the temple (Clause 8 (f).
(viii) The Managing Committee shall be responsible to put up sheds to let out (for rent) during festival occasions (Clause 10)".

12. In O.S.No.16/1933:-
Claiming that the temple is an absolute private property of Podhu Dikshdars and outside the scope of HR & CE Act. Podhu Dikshidars have filed suit in O.S.No.16/1933. District Court, Cuddalore rejected Podhu Dikshidars claim that the temple being private property and passed the decree modifying the scheme settled by HR & CE Board in O.A.No.73/1932. On appeal filed by the Podhu Dikshidars in High Court in A.S.No.306/1936, High Court confirmed the scheme with some modifications. The judgment of the High Court has been reported in 1939 II MLJ 11 [Ponnuman Dikshitar and another v. The Board of Commissioners for the Hindu Religious Endowments, Madras and others].

13. In the said decision, High Court has recorded a finding that it cannot be doubted that the suit temple is a public institution within the meaning of the Act and not a private temple as contended by Podhu Dikshidars. The observations of the High Court in the said decision read as follows:-
" ..... So far as the question of jurisdiction based on the non-applicability of the Act is concerned, the learned counsel, we think, wisely refrained from pressing it because it cannot be seriously doubted that the suit temple is a public institution within the meaning of the Act and not a private temple as contended for. We agree that some of the grounds on which the learned District Judge purported to hold against the plaintiffs may not be valid, but having regard to the character of the temple it seems to us that it would be too much to contend that this is a private temple. So early as 1885 when the question was raised in a suit by the Dikshitars, Muthuswami Aiyar and Shephard, JJ., in their judgment dated 17th March, 1890, in A.S.Nos.108 and 159 of 1888 observed that it was not denied that the institution was being used as a place of public worship from time immemorial and that there was no particle of evidence in support of the assertion that this ancient temple of Sri Nataraja was the private property of the Dikshitars. Even now it is not denied that this temple is held to be very sacred by all the Saivites in this Presidency and is resorted to as a place of public worship. ......"[underlining added]

14. Whether the temple is denominational temple:-
Before we go into merits of the matter, it is necessary to consider the contention of Podhu Dikshidars that Petitioners are religious denomination within the the meaning of Article 26 of Constitution of India and therefore, the temple is protected under Article 26 of Constitution of India. In the light of the contentions, important question arises whether Sabanayagar temple is a 'religious denominational temple' within the meaning of Article 26 of Constitution of India.
15. Onbehalf of the Petitioners, learned Senior Counsel Mr. B.Kumar, has contended that Petitioners 
 Podhu Dikshidars are a 'denomination' entitled to the protection under Article 26 of Constitution of India. Placing reliance upon AIR 1999 SC 3567 [Sri Kanyaka Parameswari Anna Satram Committee and others v. Commr. HR & CE Dept. and others] and AIR 1996 SC 1334 [Pavani Sridhara Rao v. Govt. of A.P. and others] and other decisions, learned Senior Counsel has submitted that in view of the decisions of the Supreme Court Petitioners are to be construed as 'religious denomination' enjoining a special status under Article 26 of Constitution of India and therefore, the order appointing Executive Officer is not sustainable. 

16. Learned Senior Counsel for the Petitioner further submitted that right of administration to denomination itself subject to such restrictions and regulations as may be provided by law. It was further argued that appointment of Executive Officer would take away the right of administration from the hands of Podhu Dikshidars all together and vest in other authority which would be violative of Article 26 (d) of Constitution of India.


17. Learned Senior Counsel for the Petitioner would submit that Podhu Dikshidars being a religious denomination enjoins a special status under Article 26 of Constitution of India. It was further argued that as religious denomination, the temple and Podhu Dikshidars are enjoined with the complete autonomy in the matter of deciding rights and ceremonies and administration of the property. It was further argued that the impugned G.O. seeking to appoint Executive Officer deprives Podhu Dikshidars and their right to manage Sri Sabanayagar temple at Chidambaram and violative of fundamental rights under Article 26 of Constitution of India.

18. Laying emphasis upon Sec.107 of HR & CE Act, learned counsel for the Writ Petitioner submitted that the provisions of HR & CE Act is not to affect the rights of denomination or any section thereof protected under Article 26 of Constitution of India.

19. Sec.107 of T.N. Hindu Religious & Charitable Endowments Act, 1959 reads as under:-
107. Act not to affect rights under Article 26 of the Constitution :- Nothing contained in this Act shall, save as otherwise provided in section 106 and in clause (2) of Article 25 of the Constitution, be deemed to confer any power or impose any duty in contravention of the rights conferred on any religious denomination or any section thereof by Article 26 of the Constitution.

20. In support of the contention that Podhu Dikshidars are denomination and are entitled to protection under Article 26 of Constitution of India, reliance was mainly placed upon 1952 (I) MLJ 557 [Sri Lakshmindra Theertha Swamiar of Sri Shirur Mutt v. The Commissioner, Hindu Religious Endowments Board, Madras]. In the said case, Dikshidars contended that the temple income is their only source of livelihood and that they are 'religious denomination'. In the said decision, Podhu Dikshidars' contention was that appointment of Executive Officer would amount to interference with the religious affairs and the same is violative of Art.26 of Constitution of India. In 1952 (1) MLJ 557, Division Bench held that Podhu Dikshidars are 'religious denomination'. On behalf of the Petitioners, it was contended that Division Bench of this Court has held that Petitioners are entitled to protection under Article 26 of Constitution of India and the finding that Petitioners are a 'denomination' rendered by the Division Bench was under the Constitution of India. It was mainly argued that the above decision was not based on any interpretation of HR & CE Act, but based on the interpretation of Constitution of what 'denomination' means. In Sri Shirur Mutt case [1952 (1) MLJ 557], Division Bench had observed that both Sri Shirur Mutt and Podhu Dikshidars of Sri Sabanayagar temple are 'denomination' and are entitled to protection under Article 26 of Constitution of India.

21. It was further argued that since Government has not challenged the findings in the judgment in 1952 (1) MLJ 557. Podhu Dikshidars are 'religious denomination', the decision in 1952 (1) MLJ 557 has become final as against Podhu Dikshidars and the said decision would operate as res-judicata.

22. Placing reliance upon AIR 1965 SC 1153 [Gulabchand Chhotalal Parikh v. State of Gujarat], the learned Senior Counsel for the Petitioner contended that when the question was decided in Writ Petition under Article 226 of Constitution, any subsequent suit between the same parties with respect to the same matter, it would operate as res-judicata because principles of res-judicata is based on public policy.


23. Contending that Podhu Dikshidars are 'religious denomination' much emphasis was laid upon the decision is 1952 (1) MLJ 557 [Sri Lakshmindra Theertha Swamiar of Sri Shirur Mutt v. The Commissioner, Hindu Religious Endowments Board, Madras]. In the said decision, Sri Shirur Mutt and Podhu Dikshidars of Sabanayagar temple, Chidambaram challenged certain provisions of Madras Hindu Religious and Charitable Endowments Act (XIX of 1951). While considering the grounds of challenge, Division Bench of this Court gone into the nature and character of Dikshidars and whether the order of the Board appointing Executive Officer would affect the right of Dikshidars in the administration of temple and its properties. Observing that services to God is the only source of livelihood and examining the nature of 'Kattalais', Division Bench held as follows:-
"The Dikshidars have no other emoluments and they combine in themselves the functions of a trustee as well as an archaka. They have no inams and they have to devote their time exclusively to look after the affairs of the temple and carry on the worship in it by an internal arrangement made by them over a century ago as evidenced by the rules which have been framed by them and which are in vogue even at the present day. They are prohibited from taking up any other avocation and therefore they must necessarily depend for their livelihood consisting of as many as 250 families of 1,500 members on what they receive at the temple either as Dakshina or as offerings of food known as pavadai and other offerings made to the deity. They are bound up with the temple and service of God is the only source of their livelihood. These in brief are the usages of the temple obtaining for several centuries. .... "

24. Considering the question whether Podhu Dikshidars are a denomination and whether right as denomination is infringed within the meaning of Art. 26 of Constitution, Division Bench proceeded to observe as follows:-
"Looking at from the point of view, whether the Podhu Dikshitars are a denomination, and whether their right as a denomination is to any extent infringed within the meaning of Article 26 it seems to us that it is a clear case, in which it can safely be said that the Podhu Dikshitars who are Smartha Brahmins, form and constitute a religious denomination or in any event, a section thereof. They are even a closed body, because no other Smartha Brahmin who is not a Dikshitar is entitled to participate in the administration or in the worship or in the services to God. It is their exclusive and sole privilege which has been recognised and established for over several centuries. The notification seriously interferes with their rights to manage the affairs in matters of religion to own and acquire movable and immovable property, and even to administer such property in accordance with law. A law which substantially deprives the religious denomination of its right to administer the property of the denomination leaving only a scintilla of the right in the denomination cannot be justified and upheld as an exercise of the power to regulate the administration of the institution. Nor is it a reasonable restriction within the meaning of the Article 19 (5) of the Constitution."

25. The Division Bench further held that provisions of HR & CE Act to the extent that they restrict the power to exercise right to a property are not reasonable restrictions within the meaning of Article 19 (5) and must consequently held to be invalid. Division bench further held that institution has right guaranteed under Article 25 of Constitution to practice and propagate the freely religion of which he and his followers to be adherence.

26. In the said decision, Podhu Dikshidars were equated and held to be analogous to Matathipathi, Division Bench has further held as under:-
" ..... In the case of Sri Sabhanayakar Temple at Chidambaram with which we are concerned in this petition, it should be clear from what we have stated earlier in this judgment, that the position of the Dikshitars, labelled trustees of this temple, is virtually analogous to that of a Matathipathi of a Mutt, except that the Podhu Dikshitars of this temple, functioning as trustees, will not have the same dominion over the income of the properties of the temple which the Matathipathi enjoys in relation to the income from the Mutt and its properties. Therefore the sections which we held ultra vires in relation Mutts and Matathipathis will also be ultra vires the State Legislature in relation to Sri Sabhanayagar Temple, Chidambaram, and the Podhu Dikshitars who have the right to administer the affairs and the properties of the temple. As we have already pointed out, even more than the case of the Srivalli Brahmins, it can be asserted that the Dikshitars of Chidambaram form a religious denomination within the meaning of Article 26 of Constitution."

27. In the context of the provisions of HR & CE Act and in the light of the submissions, it has to be seen whether Petitioner 
 Podhu Dikshidars is a 'denomination' and whether Sri Sabanayagar temple, Chidambaram is a 'denominational institution'.

28. Article 26 of Constitution of India to which reference has been made reads as follows:-
(a) to establish and maintain institutions for religious and charitable purposes;
(b) to manage it own affairs in matters of religion
(c) to own and acquire movable and immovable property; and
(d) to administer such property in accordance with law.

29. Subject to public order, morality and health, every religious denomination or any section thereof has the right to administer its property in accordance with law. The administration of its property by a religious denomination has thus been placed on a different footing from the right to manage its own affairs in matters of religion. The later is a fundamental right which no legislature can take away, whereas the former can be regulated by laws which the legislature can validly impose. 

30. The language of the two clauses (b) and (d) of Article 26 would at once bring out the difference between the two. In regard to affairs in matters of religion, the right of the management given to a religious body is a guaranteed fundamental right which no legislation can take away. On the other hand, as regards administration of property which a religious denomination is entitled to own and acquire, it has undoubtedly the right to administer such property but only in accordance with law. This means that the State can regulate the administration of trust property by means of laws validly enacted; but here again it should be remembered that under Article 26 (d), it is the religious denomination itself which has been given to the right to administer its property in accordance with law. A law, which takes away the right of administration altogether from the religious denomination and vests it in any other or secular authority, would amount to violation of the right which is guaranteed by Article 26 (d) of the Constitution [Vide AIR 1954 SC 282 Commissioner Religious Endowments v. Lakshmindra Swaminar & (1983) 1 SCC 51 S.P.Mittal v. Union of India].

31. Referring to Oxford Dictionary the word 'denomination' and considering the scope of meaning of 'religious denomination', in AIR 1954 SC 282 : (1954) 1 SCR 1005 [The Commissioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt], the Supreme Court has held as follows:-
"As regards Art. 26, the first question is, what is the precise meaning or connotation of the expression "religious denomination" and whether a Math could come within this expression. The word "denomination" has been defined in the Oxford Dictionary to mean "a collection of individuals classed together under the same name; a religious sect or body having a common faith and organisation and designated by a distinctive name". It is well known that the practice of setting up Maths as centres of theological teaching was started by Shri Sankaracharya and was followed by various teachers since then. After Sankara, came a galaxy of religious teachers and philosophers who founded the different sects and sub-sects of the Hindu religion that we find in India at the present day. Each one of such sects or sub-sects can certainly be called a religious denomination, as it is designated by a distinctive name, - in many cases it is the name of the founder - and has a common faith and common spiritual organisation. The followers of Ramanuja, who are known by name of Shri Vaishnabas, undoubtedly constitute a religious denomination; and so do the followers of Madhwacharya and other religious teachers. It is a fact well established by tradition that the Udipi Maths were founded by Madhwacharya himself and the trustees and the beneficiaries of these Maths profess to be followers of that teacher. The High Court has found that the Math in question is in charge of the Sivalli Brahmins who constitute a section of the followers of Madhwacharya. As Art.26 contemplates not merely a religious denomination but also a section thereof, the Maths or the spiritual fraternity represented by it can legitimately come with the purview of this Article."

32. In AIR 1984 SC 51 Acharya Jagadishwaranand Avadhuta v. Police Commissioner, Calcutta], the question came up for consideration whether Ananda Marga was a 'religious denomination. Pointing out nature of living of Ananda Marga, the Hon'ble Supreme Court observed that Ananda Marga satisfied all the three conditions, viz., it is a collection of individuals who have a system of beliefs which they regard as conducive to their spiritual well-being; they have a common organisation and the collection of these individuals has a distinctive name and Ananda Marga, therefore can be appropriately treated as a religious denomination, with the Hindu religion. 

33. Question whether the followers of Shri Ramakrishna are a 'religious denomination' came up for consideration before the Supreme Court in AIR 1995 SC 2089 [Bramchari Sidheswar Shai v. State of West Bengal]. The Supreme Court observed that the followers of Shri Ramakrishna have a common faith and that they have a common organisation and they are designated by a distinct name. It was therefore held that the persons belonging to or owing their allegiance to Ramakrishna Mission or Ramakrishna Math belong to a religious denomination within the Hindu religion or a section thereof as would entitle them to claim the fundamental rights conferred on either of them under Article 26 of the Constitution of India. As a necessary concomitant thereof, they have a fundamental right of establishing and maintaining institutions for a charitable purpose under Article 26 (a) of the Constitution of India, subject to course, to public order, morality and health envisaged in that very Article. 

34. Observations of the Division Bench in 1952 (1) MLJ 557 that Podhu Dikshidars are a 'denomination' are to be tested in the light of well-settled principles laid down in various decisions of the Supreme Court.

35. In (1962) 1 SCR 383 : AIR 1961 SC 1402 [Durgah Committee v. Syed Hussain Ali] another Constitution Bench considering the ratio laid down in Shirur Mutt case explained Sri Venkataramana Devaru case [AIR 1958 SC 255] and had laid down that the words "religious denomination" under Art.26 of Constitution must take their colour from the word religion and if this be so the expression 'religious denomination' must also specify three conditions, namely, it must be (1) a collection of religious faith, a system of belief which is conducive to the spritual well-being, i.e., a common faith; (2) common organisation; (3) a designation by a distinctive name.

36. In (1997) 4 SCC 606 [Sri Adi Visheshwara of Kashi Vishwanath Temple, Varanasi and others v. State of U.P. and others], the Supreme Court held that "believers of Shiva form of worship are not a denominational sect or section of Hindus, but they are Hindus as such."

37. In view of the consistent view taken by the Supreme Court, the observations of the Division Bench can hardly have any binding effect. In fact, in W.P.No.7843/1987, learned single Judge has also taken the view that in view of the judgment of the Supreme Court, the observations of the Division Bench in 1952 (1) MLJ 557 (supra) may not have significance. Whatever be the observation of the Division Bench in 1952 (1) MLJ 557, the observations of the Division Bench ought to be read in the light of the decision of the Supreme Court in Sri Shirur Mutt case. Observation of the Division Bench in 1952 (1) MLJ 557 that appointment of Commissioner by notification procedure would deprive the right of Podhu Dikshidars to manage their property and vesting it Executive Officer would be a serious inroad upon the rights of Dikshidars can no longer have binding effect.

38. Referring to various decisions on 'religious denomination' in 100 Law Weekly 240 [The Asst. Commr. HR & CE, Salem and others etc., v. Nattamai K.S.Ellappa Mudaliar and others], Justice Srinivasan (as his Lordship then was) observing that Senguntha Mudaliar cannot claim to be a 'religious denomination' held as follows:-
26. The Supreme Court had occasion to reiterate its view on the interpretation of the words "religious denomination" in Acharya Jagdishwaranand Avadhuts etc., v. Commr. of Police, Calcutta and another, AIR 1984 SC 51. The question which arose for consideration in that case was whether Ananda Marga could be accepted as a religious denomination. While answering the question in the affirmative, the Court made a reference to the test laid down by Mukherjea, J. In the Shirur Mutt case, AIR 1954 SC 282 referred to earlier and observed as follows:-
"This test has been folowed in the Durgah Committee, Ajmer v. Syed Hussain Ali, (1962) 1 SCR 383 : AIR 1961 SC 1402. In the majority judgment in S.P.Mittal v. Union of India, (1983) 1 SCR 729 at p. 774 : AIR 1983 SC 1 at pp. 20-21 reference to this aspect has also been made and it has been stated:-
"The words 'religious denomination' in Art. 26 of the Constitution must take their colour from the word 'religion' and if this be so, the expression 'Religious denomination' must also satisfy three conditions:
1. It must be a collection of individuals who have a system of beliefs or doctrines which they regard as conducive to their spiritual well-being, that is, a common faith;
2. Common organisation; and
3. Designation by a distinctive name."
...........
30. As seen from the decision of the Supreme Court, the words 'religious denomination' must take their colour from the word 'Religion'. It is, therefore, clear that the common faith of the community should be based on religion. It is essential that they should have common religious tenets. The basic cord which connects them should be religion and not anything else. If the aforesaid tests are applied in the present case, it will be seen that Senguntha Mudaliar community of Tharamangalam cannot claim to be a religious denomination. There is absolutely no evidence on record to prove that the members of the community have common religious tenets peculiar to themselves other than those which are common to the entire Hindu community. .... "

39. Establishment and maintenance of Sri Sabanayagar temple:- 
For the purpose of invoking Art. 26 of the Constitution, Podhu Dikshidars have to prove two facts:-

1) That they established the temple.
2) They maintained the temple.

40. In AIR 1968 SC 662, the Supreme Court held that the words "Establish and Maintain" in Art. 26 (a) of Constitution must be read conjunctively and it is only those institutions which a religious denomination establishes, which it can claim to maintain and that right under Clause (a) of Art. 26 will only arise where the institution is being established by the said denomination. Hence, as held by the Supreme Court that the burden of proof lies on the Podhu Dikshidars to prove that the temple was established and maintained by the said Podhu Dikshidars. There is no piece of evidence produced by Podhu Dikshidars to show that they have established the temple.

41. Special features of Chidambaram Sabanayagar temple:-
One of the special features of Chidambaram temple is the bejeweled image of Nataraja. It depicts the Lord Shiva as the Lord of the dance Bharatanatyam. The Lord wearing a gentle smile, steps on the demon's back, immobilizes him and performs the Ananda thaandava (the dance of eternal bliss) and discloses his true form. The Ananda Tandava posture of Lord Shiva is one of the famous postures recognised around the world by many. This celestial dancing posture is said to have attracted world wide devotees. Chidambaram temple is an ancient and historic temple dedicated to Lord Shiva Nataraja and Lord Govindaraja Perumal, one of the few temples where both the Shaivite and Vaishnavite deities are enshrined in one place. Apart from 'Nataraja' idol 'Perumal' is also in the temple and apart from Saivites, Vaishnavites also attend the temple for worshipping. 

42. Nextly, we may consider whether Sri Sabanayagar temple, Chidambaram has been proved to have been established and maintained by Podhu Dikshidars. By a reading of the book titled "Thillai Perunkovil Varalaru" by Vidwan K.Vellaivaranan (first published in 1987), it is seen that the temple was established by 'Chola Kingdom'. Drawing Court's attention to certain passages in the book, learned Addl. Advocate General submitted that the temple was under the administration of 'Kings' and the same is evident from the facts and the information available in the temple.

43. The following works/renovation works are said to have been done during the reign of 'Chola Kings'. 

"King Aditya Chola 
 I who ruled Chola Empire between 871 AD and 907 AD decorated the Vimanam of Chidambaram temple with gold plates. This information is available in Thiruthondar Thiruvanthathi (jpUj;bjhz;lh; jpUte;jhjp?65) written by Nambiandaar Nambi (11th Century AD)."

"The temple was under the administrative control of the Kings and it is evident from the facts that the first prakaram of the Chidambaram temple was known as Vicrama Chola Thirumaligai, second prakaram as Kulothunga Chola Thirumaligai and third prakaram as Thambiran Thiruveethi. Western Gopuram (tower) was known as Kulothunga Chola Thirumaligai Puravayil (Fnyhj;J';f jpUkhspif nrhHd; g[wthapy;) (South Inaidna Epicraphy No.22)."

"During the period of Kulothunga Chola 
 II (1133 AD to 1150 AD) several renovation works took place in Chidambaram Temple which include gold plating the vjph; mk;gsk;. cl;nfhg[uk; and jpUr;Rw;W khspif. construction of seven tier gopuram, expanding the Sivakami Ambal Sannathi, construction of temple Chariots and the construction of mandapam in the Sivaganga Tank within the temple."

44. Major repairs and renovation works are said to have been carried out only by three Kings. Referring to Chola Kings, Pandia Kings, Pallava Kings and Vijayanagara Kings and the works done by them in the temple, there is said to have been donation of gold and jewels by various Kings and patrons to the temple.

45. Dikshidars were entitled to do pooja services in Sri Sabanayagar temple. Over all administration of the temple was vested with Kings. In this regard, learned Addl. Advocate General has drawn Court's attention to the following passage in the Book :-

;@Tj;jbgUkhDf;F chpikj; bjhHpy; g{z;LthGk; ,t;te;jzh;fs; jpy;iyj; jpUf;nfhapypDs;ns ,iwtd; g{ridf;Fhpa mfj; bjhz;Lfis bra;J thGgth;fs;(Page 66)."
46. It was submitted that the temple administration was directly under the control of Kings and as such 'Thillai' was called (;jdpa{h; bgUk;gw;w g[ypa{h;). It was submitted that one or two officials deputed by Kings used to stay at 'Thillai' and supervised the temple administration. The temple staff, people of Thillai and the dignitaries used to consult these officials and undertake various responsibilities. This is said to be evident from the rock inscriptions of King Koperunsingan I period.
@bjhz;ilkhDk; jpUitahWilahDk; kJuhe;jfg; gpukuhaDk; MSilahh; nfhapYf;Fr; rKjha jpUkhspiff; TW jpy;iyak;gyg; gy;ytuhaDk; rPfhhpa"; bra;thh;fSk; rKjha"; bra;thh;fSk; nfhapy; ehaf"; bra;thh;fSk; jpUkhspiff; TW bra;aj; jpUtha; bkhHpe;jUspdgo (Page 126)."

47. The informations contained in the book and the various informations said to be available in the temple would clearly indicate that the temple was administered by the persons appointed by Kings and Dikshidars were only looking after the pooja services relating to the temple.


48. Assuming that the observations of the Division Bench remains unchallenged, such observation might hold good only for Podhu Dikshidars. Since there is nothing to show that Podhu Dikshidars have established the temple, Sri Sabanayagar temple is shown to be a 'denominational temple'.

49. Regulations in administration of properties:-
Whether appointment of Executive Officer is an infringement of the Constitutional rights of Podhu Dikshidars?
Without accepting the contention of the Writ Petitioner and assuming for the sake of arguments that the temple is a 'denominational temple', as per Article 26 every 'religious denomination' or section thereof shall have the right to manage its own affairs only in matters of religion. 

50. The point falling for consideration is whether appointment of Executive Officer infringes the Constitutional right of the Podhu Dikshidars.

51. The language of the two clauses (b) and (d) of Article 26 would at once bring out the difference between the two. In regard to affairs in matters of religion, the right of the management given to a religious body is a guaranteed fundamental right which no legislation can take away. On the other hand, as regards administration of property which a 'religious denomination' is entitled to own and acquire, it has undoubtedly the right to administer such property but only in accordance with law. This means that the State can regulate the administration of trust property by means of laws validly enacted; but here again it should be remembered that under Article 26 (d), it is the religious denomination itself which has been given the right to administer its property in accordance with law. A law, which takes away the right of administration altogether from the religious denomination and vests it in any other or secular authority, would amount to violation of the right which is guaranteed by Article 26 (d) of the Constitution [Vide AIR 1954 SC 282 Commissioner Religious Endowments v. Lakshmindra Swaminar & (1983) 1 SCC 51 S.P.Mittal v. Union of India].

52. The distinction between right of 'religious denomination' to manage its affairs in matters of religion and to acquire movable and immovable property and to administer such property in accordance with law has been laid down by the Supreme Court in the celebrated judgment in Sri Shirur Mutt case [1954 SCR 1005]. In Para (17) of the judgment, the Supreme Court has held as follows:-
" 17. It will be seen that besides the right to manage its own affairs in matters of religion, which is given by clause (b), the next two clauses of article 26 guarantee to a religious denomination the right to acquire and own property and to administer such property in accordance with law. The administration of its property by a religious denomination has thus been placed on a different footing from the right to manage its own affairs in matters of religion. The latter is a fundamental right which no legislature can take away, whereas the former can be regulated by laws which the legislature can validly impose. It is clear, therefore, that questions merely relating to administration of properties belonging to a religious group or institution are not matters of religion to which clause (b) of the article applies. What then are matters of religion? The word "religion" has not been defined in the Constitution and it is a term which is hardly susceptible of any rigid definition. 
In an American case [Davis v. Benson, 133 U.S. 333], it has been said "that the term 'religion' has reference to one's views of his relation to his Creator and to the obligations they impose of reverence for His Being and character and of obedience to His will. It is often confounded with cults of form or worship of a particular sect, but is distinguishable from the latter." We do not think that the above definition can be regarded as either precise or adequate. Articles 25 and 26 of our Constitution are based for the most part upon article 44 (2) of the Constitution of Eire and we have great doubt whether a definition of "religion" as given above could have been in the minds of our Constitution-makers when they framed the Constitution. Religion is certainly a matter of faith with individuals or communities and it is not necessarily theistic. There are well known religions in India like Buddhism and Jainism which do not believe in God or in any Intelligent First Cause. A religion undoubtedly has its basis in a system of beliefs or doctrines which are regarded by those who profess that religion as conducive to their spiritual well being, but it would not be correct to say that religion is nothing else but a doctrine or belief. A religion may not only lay down a code of ethical rules for its followers to accept, it might prescribe rituals and observances, ceremonies and modes of worship which are regarded as integral parts of religion, and these forms and observances might extend even to matters of food and dress."

53. In (1996) 2 SCC 498 [Pennalal Bansilal Pitti and others v. State of A.P. and another], Supreme Court had pointed out the distinction between clause (b) and (d) of Article 26 of Constitution thus:-
" 19. In Ratilal Panachand Gandhi v. State of Bombay [1954 SCR 1055 : AIR 1954 SC 388], this Court further had pointed out the distinction between clauses (b) and (d) of Article 26 thus: In regard to affairs in matters of religion, the right of management given to a religious body is a guaranteed fundamental right which no legislation can take away. On the other hand, as regards administration of property which a religious denomination is entitled to own and acquire, it has undoubtedly the right to administer such property, but only in accordance with law. This means that the State can regulate the administration of trust properties by means of laws validly enacted; but here again it should be remembered that under Article 26 (d), it is the religious denomination or general body of religion itself which has been given the right to administer its property in accordance with any law which the State may validly impose. A law which takes away the right of administration altogether from the religious denomination and vests it in any other or secular authority, would amount to violation of the right which is guaranteed by Article 26 (d) of the Constitution. In that case, the Court found that the exercise of the power by the Charity Commissioner or the Court to divert the trust property or funds for purposes which he or it considered expedient or proper, although the original objects of the founder can still be carried out, was an unwarranted encroachment on the freedom of religious institutions in regard to the management of their religious affairs.

20. It would thus be clear that the right to establish a religious institution or endowment is a part of religious belief or faith, but its administration is a secular part which would be regulated by law appropriately made by the legislature. The regulation is only in respect of the administration of the secular part of the religious institution or endowment, and not of beliefs, tenets, usages and practices, which are an integral part of that religious belief or faith."

54. The distinction between religious practice and secular activities of religious institution has been succinctly brought out in (1997) 8 SCC 422 [Shri Jagannath Temple Puri Management Committee, rep. through its Administrator and another v. Chintamani Khuntia and others]. Para (3) of the judgment reads as under:-
"3. Collection and distribution of money even though given as offerings to the deity cannot be a religious practice. The offerings whether of money, fruits, flowers or any other thing are given to the deity. It has been said in the Gita that "whoever offers leaf, flower, fruit or water to Me with devotion I accept that". The religious practice ends with these offerings. Collection and distribution of these offerings or retention of a portion of the offerings for maintenance and upkeep of the temple are secular activities. These activities belong to the domain of management and administration of the temple. We have to examine this case bearing this basic principle in mind. The offerings made inside the Temple are known as Veta and Pindika. Veta means the offerings that are given to Lord Jagannath at specified places in the Temple. Pindika means offerings that are given on the pedestal of the deities."

55. Regarding maintenance of accounts by Mathadhipathi, matters arose for consideration under Andhra Pradesh HR & CE Act. Observing that provisions of Andhra Pradesh HR & CE Act and administration of Mathadhipathi Rules, 1987 do not regulate propagation or preaching of the tenets of mahant or religious math and that those provision pertain to management, administration and maintenance of math, safeguarding interests which are secular activities, in (1996) 8 SCC 705 [Sri Sri Sri Lakshamana Yatendrulu and others v. State of A.P. and another], the Supreme Court held as under:-
" 43. ..... In law, he is enjoined as a trustee to account for the properties in his possession and is responsible for due management which is a secular act. It is seen that the report of Justice Challa Kondaiah Commission had collected material that some Mahants had resorted to corrupt practices by diverting the funds of the math as Padakanukas and personal gifts and utilised the same to lead immoral or luxurious life or siphoning the income to the members of natural family to which he belonged or on wine and women. The legislature on consideration thereof felt it expedient to remedy the evil and imposed a duty, which as trustee is enjoined on him. Fastening an obligation on mathadhipathi to maintain accounts of the receipts of Padakanukas as personal gifts made to the mathadhipathi and to see that the funds are properly utilised for the purposes of the math in accordance with its objects and propagation of Hindu Dharma does not amount to interference with religion. Equally, in respect of gifts of properties or money made to the mathadhipathi as gifts intended for the benefit of the math, he is bound under law as trustee, even without amendment to the Act, to render accounts for the receipts and disbursement and cause the accounts in that behalf produced from time to time before the Commissioner or any authorised person in that behalf, whenever so required is part of administration of properties of the math. Questions relating to administration of properties relating to math or specific endowment are not matters of religion under Article 26 (b). They are secular activities though connected with religion enjoined on the Mahant."

56. Such distinction was also brought out in (1997) 4 SCC 606 [Sri Adi Visheshwara of Kashi Vishwanath Temple, Varanasi and others v. State of U.P. and others]. In the said decision, in Paras (27) and (31), the Supreme Court has held thus:-
" 27. The right to establish and maintain institutions for religious and charitable purposes or to administer property of such institutions in accordance with law was protected only in respect of such religious denomination or any section thereof which appears to extend help equally to all and religious practice peculiar to such small or specified group or section thereof as part of the main religion from which they got separated. The denominational sect is also bound by the constitutional goals and they too are required to abide by law; they are not above law. Law aims at removal of the social ills and evils for social peace, order, stability and progress in an egalitarian society. .........
..............
31. The protection of Articles 25 and 26 of the Constitution is not limited to matters of doctrine. They extend also to acts done in furtherance of religion and, therefore, they contain a guarantee for rituals and observances, ceremonies and modes of worship which are integral parts of the religion. In Seshammal case [(1972) 2 SCC 11] on which great reliance was placed and stress was laid by the counsel on either side, this Court while reiterating the importance of performing rituals in temples for the idol to sustain the faith of the people, insisted upon the need for performance of elaborate ritual ceremonies accompanied by chanting of mantras appropriate to the deity. This Court also recognised the place of an archaka and had held that the priest would occupy place of importance in the performance of ceremonial rituals by a qualified archaka who would observe daily discipline imposed upon him by the Agamas according to tradition, usage and customs obtained in the temple. ....... It is not every aspect of the religion that requires protection of Articles 25 and 26 nor has the Constitution provided that every religious activity would not be interfered with. Every mundane and human activity is not intended to be protected under the Constitution in the garb of religion. Articles 25 and 26 must be viewed with pragmatism. By the very nature of things it would be extremely difficult, if not impossible, to define the expression 'religion' or 'matters of religion' or 'religious beliefs or practice'. Right to religion guaranteed by Articles 25 and 26 is not absolute or unfettered right to propagate religion which is subject to legislation by the State limiting or regulating every non-religious activity. The right to observe and practice rituals and right to manage in matters of religion are protected under these articles. But right to manage the Temple or endowment is not integral to religion or religious practice or religion as such which is amenable to statutory control. These secular activities are subject to State regulation but the religion and religious practices which are an integral part of religion are protected. It is a well-settled law that administration, management and governance of the religious institution or endowment are secular activities and the State could regulate them by appropriate legislation. This Court upheld the A.P. Act which regulated the management of the religious institutions and endowments and abolition of hereditary rights and the right to receive offerings and plate collections attached to the duty." [underlining added]

57. In the light of the well-settled principles if we examine the instant case, Podhu Dikshidars can claim protection under Article 25 of Constitution. It may be that form of worship may be protected under Article 25 and 26 (a) of Constitution. But right to manage the temple or offerings or Kattalais [endowment] are not integral to religion or religious practice and as such are amenable to statutory control. As has been consistently held by the Supreme Court that the secular activities are subject to statutory control. When examined in the light of the well-settled principles, Podhu Dikshidars are not entitled to the protection in particular clauses (b) and (d) of Article 26 of Constitution as 'religious denomination' in the matter of management, administration and governance of the temple under the Act. As such appointment of Executive Officer is not ultra vires the Article 25 and 26 of Constitution of India. The contention that appointment of Executive Officer is violative of Article 25 (b) and (d) of the Constitution is untenable and devoid of substance.

58. Whether appointment of Executive Officer is in accordance with Sec.45 (1) of HR & CE Act:-
By the order dated 20.07.1982, Commissioner has pointed out several irregularities in the administration of the temple and its properties and the proposal to appoint Executive Officer. In W.P.No.5638/1982, by the order dated 08.08.1983, learned single Judge directed that the aforesaid notice would be treated only as a show cause and not as a decision to appoint Executive Officer.

59. After hearing Podhu Dikshidars, Commissioner has passed an order on 31.07.1987 meeting all the legal aspects. By the order dated 31.07.1987, Commissioner has observed "appointment of Executive Officer is only to look after the administration of the temple and for management of the properties and for better administration of the temple and to realise the income due from them so that income may be appropriated for the purpose in which endowments were created. That order was again challenged by Podhu Dikshidars in W.P.No.7843/1987.

60. W.P.No.7843/1987 was dismissed on 17.2.1987. Challenging the dismissal order, W.A.No.145/1997 was filed which was disposed of with a direction to the Writ Petitioner to file Revision under Sec.114 of HR & CE Act. Revision filed by Podhu Dikshidars was rejected by the impugned G.O.(D) No.168 TDC & RE Dept. dated 09.5.2006.

61. Section 45 of the Act could not be taken to confer an unguided or arbitrary power on the Commissioner. The power under the Section has got to be exercised in terms of the policy of the Act, i.e., to provide for administration and governance of the religious and charitable institutions and endowments under the State. Power under Sec.45 of the Act can be and has to be exercised by the Commissioner appropriately in such a case. The power vested in the Commissioner being a drastic one, it has to be exercised cautiously, reasonably and fairly as the exercise of such power may even result in the effective elimination of the hereditary trustee from the management and administration of the institution. Therefore it is, that natural justice and fair play require that the Commissioner should properly exercise the power under Sec.45 (1) of the Act, after being satisfied that the institution is not properly managed and the administration requires to be toned up or improved.



62. On behalf of the Writ Petitioner, Mr. B.Kumar, learned Senior Counsel contended that Executive Officer can be appointed in respect of 'religious denominational temple'. Executive Officer can be appointed only when there is gross mismanagement and no such specific instances have been stated in the show cause notice dated 20.7.1982. Learned Senior Counsel would further submit that in any event, the grounds alleged in the notice dated 20.7.1982 have become stale and no justifiable grounds are made out for appointing the Executive Officer. Placing reliance upon AIR 1996 SC 3567 [Sri Kanyaka Parameswari Anna Satram Committee and others v. Commissioner, HR & CE Dept. and others], it was contended that only in cases of gross mismanagement, Executive Officer could be appointed and the impugned order dated 31.7.1987 is not in accordance with Sec.45 of HR & CE Act.

63. In the order dated 31.07.1987 while referring to the appointment of Executive Officer, the Commissioner observed "having regard to such large scale allegations of maladministration which are supported by various materials, there is every justification for the appointment of an Executive Officer in terms of Section 45 of the Act". Pointing out that the instances of maladministration would justify the appointment of Executive Officer, Commissioner, HR & CE referred to the decision AIR 1976 Mad. 264 [M.E.Subramani and others v. The Commissioner, HR & CE (Admn.), Madras and others].

64. Learned Senior Counsel for the Writ Petitioner contended that the order of the Commissioner is liable to be set aside as he has relied upon AIR 1976 Mad. 264 which was overruled by the Division Bench in the judgment in 1995-2-LW-213 [K.Ekambaram, M.Kailasam v. The Commissioner, HR & CE (Admn.), Madras-24 and others]. It was further submitted that after analysing Sec.45 (1) of HR & CE Act, Division Bench has held that even if the Executive Officer is sought to be appointed for better management of the religious institution, still it could be done only if there are material for coming to the conclusion that there are acts of gross mismanagement or the properties of the institution being mis-managed. Learned Senior Counsel would further submit that the views of the Division Bench in 1995-2-LW-213 was reiterated by another Division Bench in 2007-1-LW 72 [N.Sivasubramanian v. The Government of Tamil Nadu, rep. by its Secretary, HR & CE Dept. Chennai-9 and others].

65. In AIR 1976 Mad. 264 [M.E.Subramani and others v. The Commissioner, HR & CE(Admn.), Madras and others], Justice Ramanujam has observed as follows:-
"4. ..... Section 45 cannot be taken to confer an unguided and arbitrary power on the Commissioner and that the power has got to be exercised in terms of the policy of the Act i.e., to provide for the administration and governance of the religious and charitable institutions and endowments under the State of Tamil Nadu. ...... When the Commissioner has specifically stated, in the order appointing the Executive Officer, that the power has been exercised for the better and proper administration of the group of temples, it cannot say that this is, in any way, either irrelevant or extraneous and held that the impugned order passed by the Commissioner is in any way arbitrary."

66. In Subramani's case, the learned single Judge took the view that for better and proper administration of the temples, Executive Officer could be appointed even without affording an opportunity. In that context, the decision AIR 1976 Mad. 264 was overruled by the Division Bench in 1995 -2 -LW 213. Observing that Sec.45 (1) of the Act gives vast powers to the Commissioner, Division Bench held as follows:-
" 4. ..... When such a power is conferred, the scope and ambit of such power shall have to be determined with reference to other provisions contained in the Act and also the object which the Act intends to achieve and serve. ....."

67. Of course in the order dated 31.7.1987, Commissioner has referred to the decision in AIR 1976 Mad. 264. At that time when the order was passed on 31.07.1987, decision AIR 1976 Mad. 264 was not overruled. Decision of Division Bench Judgment in 1995-2-LW 213 came to be passed subsequently. Therefore, there was nothing wrong for the Commissioner in referring to the decision of Justice Ramanujam in AIR 1976 Mad. 264 which was then holding field.

68. Upon over all consideration of the alleged acts of maladministration, Commissioner satisfied himself as to the necessity of appointing Executive Officer which was duly considered by the Government before passing the impugned order. In my considered view, reference to AIR 1976 Mad. 264 would not affect the order of the Commissioner dated 31.07.1987.

69. As pointed out earlier in W.P.No.5638/1982, Court has directed notice in Rc.No.52754/1982/B6 dated 20.07.1982 be treated as show cause notice. Thereafter, Commissioner sent notice to the parties and afforded sufficient opportunity to the parties and then only passed the order on 31.7.1987.

70. Challenging the order of the Commissioner dated 31.07.1987, Mr. B.Kumar, learned Senior Counsel inter alia raised the following contentions:-

Commissioner has not considered the merits of the matter nor discussed the evidence relating to the acts of mismanagement.
In the order dated 31.07.1987, Commissioner has not pointed out any specific allegation nor given a specific instances of allegation of mismanagement.
Without pointing out any specific instance of mismanagement, Commissioner has adopted a new basis for appointment of Executive Officer by saying that for proper administration and better management, appointment of Executive Officer is necessitated.

71. Onbehalf of the Writ Petitioner, it was further argued that the order of the Commissioner dated 31.7.1987 and the confirmation of the same by the Government are liable to be set aside as it is firstly a serious violation of principles of natural justice and secondly such a course is not permissible in view of the order passed by the Court in W.P.No.5638/1982. It was further argued that it is trite law after issuing show cause notice, the impugned order cannot change the basis and passed an order on the basis of certain aspects which was not mentioned in the show cause notice. In support of his contention, learned Senior Counsel for the Petitioner placed reliance upon AIR 2001 SC 661 [Hindustan Lever Limited v. Director General (Investigation and Registration), New Delhi and another]; (2003) 11 SCC 693 [Collector of Central Excise, Bangalore v. Gammon Far Chems Ltd.] and (2005) 12 SCC 256 [Raj Kumar Mehrotra v. State of Bihar and others].

72. Merits of the above contention is to be examined in the light of the object of Sec.45 of HR & CE Act. Ordinarily in the case of a hereditary trustee in charge of an institution he is clothed with plenary powers in the matter of management as well as the administration of the temple in that he would be entitled to the possession of all the properties of the temple and to secure the income in cash and kind and in the shape of offerings, to make disbursements and to draw up a budget and to exercise control over all the office holders and servants and be in charge of the temple and responsible for the maintenance of the records, accounts and registers. By the appointment of Executive Officer under Sec.45 (1) of the Act coupled with conferment of powers, the position of the trustee would be relegated to the position of non-entity.


73. It is not as if the Commissioner cannot exercise power under Sec.45 (1) of the Act. In a case where institution is under maladministration and mismanagement, Commissioner can exercise the power under Sec. 45 (1) of the Act. In cases of improper management by a temple / religious institution, it would be necessary for the Commissioner to appoint Executive Officer. The exercise of that power depended not on the whims and fancies of the Commissioner, but upon the decisions arrived at on the facts of each case on application of mind by the Commissioner to the question whether Executive Officer is necessary in the interest of the institution.

74. Section 45 of HR & CE Act could not be taken to confer an unguided or arbitrary power on the Commissioner. Only if the Commissioner had exercised the power under Sec. 45 of the Act on extraneous ground or on irrelevant consideration, only then that exercise can be challenged as outside the purview of Sec.45 (1) of the Act.

75. Acts of mismanagement:-
Learned Senior Counsel for the Petitioner submitted that the order of the Commissioner dated 31.7.1987 appointing Executive Officer and the confirmation order of the Government dated 09.05.2006 are based on extraneous or irrelevant considerations. It was mainly argued that by appointment of Executive Officer for better management, Commissioner has deviated from the direction of the High Court in W.P.No.5638/1982 and that there is paradigm shift in the order which would vitiate the impugned order of appointment of Executive Officer.

76. Of course in the order in W.P.No.5638/1982, it was directed to treat the order dated 20.7.1982 as show cause notice with a further direction to afford opportunity to both parties. After affording opportunity to both parties, Commissioner has passed the order dated 31.07.1987 pointing many acts of mismanagement as indicated in the show cause notice dated 20.7.1982. To mention a few:-
No proper maintenance of accounts for offerings to the temple and donations collected. 
Missing / loss of number of gold jewels and other valuable items.
Unaccounted jewels / gold ingot kept by Podhu Dikshidars. When called for explanation as to unaccounted jewels, Writ Petitioner claimed that they are not the temple jewels and therefore, there was no necessity to account for those jewels.
Enquiry revealed that many gold jewels were melted and gold ingots were made.

77. As pointed by the learned Addl. Advocate General that the charges contained in the show cause notice definitely attract action under Sec.45 of the Act. The show cause notice indicates several grave irregularities like (i) non-accounting of gold ingots and gold coins worth Rs.2.2 lakhs kept in the Karuvoolam and detected by the Asst. Commissioner, Cuddalore in the presence of RDO, Chidambaram and District Superintendent of Police; (ii) there was also loss of 860 grams of gold in melting the old jewels; (iii) non-accounting of gold Kanikkai articles received as Kanikkai to the temple.

78. Referring to various complaints of mismanagement and report of the Asst. Commissioner (dated 20.7.1982), the then Commissioner observed that for proper management of the temple and better administration, it was necessary to appoint an Executive Officer. Based on various allegations of mismanagement and missing of gold jewels, the Commissioner felt it necessary to appoint an Executive Officer.

79. Ofcourse the situation and the alleged acts of mismanagement were entirely different from the one's placed before the Court when the Court passed an order in W.P.Nos.379 and 380/1951. We may usefully refer to certain facts and the alleged acts of mismanagement which impelled the then Commissioner [show cause notice dated 20.7.1982] to propose to appoint Executive Officer which read as follows:-




VERNACULAR ( TAMIL ) PORTION DELETED




The alleged acts of mismanagement are writ-large on the face of it. The acts of mismanagement are not imaginary one.

80. On the face of it, there are failure to perform the lawful duties as enjoined on them under Sec.28 of HR & CE Act. The instances are:- (i) Petitioners have not maintained the accounts; (ii) Petitioners have not realised the income due to the temple; (iii) Offering to the God by the worshippers have not been accounted for by them as trustees; and (iv) Missing / loss of gold jewels.

81. After hearing the parties and upon examination of the allegation of mismanagement, Commissioner was satisfied to appoint Executive Officer to streamline the administration of the temple. In the order dated 31.7.1987, though Commissioner may not have referred to each and every one of the alleged acts of mis-mangement and maladministration, having regard to the nature of allegations, Commissioner was justified in exercising power under Sec.45 (1) of the Act to appoint Executive Officer for better management and administration of the temple.

82. From the submissions of the learned Addl. Advocate General, it comes to be known that Special Tahsildar was appointed by the Department to investigate the temple properties and to take necessary steps to obtain lease deeds to an extent of 396.37 acres of lands in the name of the temple fixing the annual rent payable to the temple by the tenant. Only on account of neglect of duty on the part of Writ Petitioners in not taking proper and effective action to realise the income due to the temple from the properties of the temple, Special Tahsildar was appointed to manage the immovable properties. It is stated that in fact, electricity charges of the temple are not met by Podhu Dikshidars; but are being actually paid by the Special Tahsildar from the collection of the lease amount.
83. Learned Addl. Advocate General would also submit that Writ Petitioners have not taken action for the enforcement of Kattalais which have not been performed as per the scales of expenditure provided by the Founder of Kattalais. Under Sec.38 (2) of HR & CE Act, in case of specific endowment attached to the temple, the Commissioner is empowered to require the person responsible in law for the enforcement of Kattalais, provided for by the Founder of the Kattalais. On behalf of the Respondents, it was submitted that since Podhu Dikshidars have continuously neglected to perform their duty, it has become necessary to appoint Tahsildar to identify the lands belonging to the temple and several Kattalais attached to the temple and set in motion the action to realise the income due to the temple.

84. Learned Addl. Advocate General has also submitted that Kumbabishekam of the temple was performed on 11.2.1987 by the Renovation Committee. Large scale of renovation works were carried out in the temple through the Renovation Committee approved by HR & CE Board at a cost of Rs.46 lakhs, out of which Government grants were Rs.20 lakhs and diversion of funds from other temples were Rs.6 lakhs and public donations through sale of tickets were about Rs.20 lakhs. It was further submitted that performance of Kumbabishekam of the temple under the guidance of HR & CE Board would clearly indicate the interest evinced by HR & CE in proper administration of the temple.

85. If the worshippers offered contribution either in cash or kind personally, there must be responsible officer having its office premises in the temple to issue official receipt. As consistently held by the Supreme Court that there is clear distinction between performance of poojas and rituals in the temple and proper maintenance of offerings to the deity which is the property of the temple. While the performance of poojas and rituals are protected under Article 26 (a) of Constitution, the matter of administration of the properties are to be in accordance with law and exercising the power under Sec.45 (1) of HR & CE Act, such secular activities could be regulated.

86. As pointed out earlier, the income derived from various stalls in the temple and collection of entrance fee for Dharshan and Aarathanai are issued in a piece of paper without indicating funds value and the income from collections for performance of other Abishekam are said to have been not properly accounted for. Petitioners cannot abdicate their responsibility in maintenance of accounts and administration of the temple.
87. As has been held by the Supreme Court in various judgments that the administration and maintenance of the temple is purely a secular act and so the State can intervene and regulate the administration for proper management and better administration. If the secular activities of the institution have been mis-managed, appointment of Executive Officer to the institutions (even assuming that it is 'religious denomination') would be permissible.

88. Executive Officer was appointed only to streamline the administration of the temple and not to dislocate Podhu Dikshidars from the temple. Pursuant to the order passed in Rc.No.52754/82/L1 dated 31.7.1987, R.Jayachandran, Grade-I Executive Officer was appointed as Executive Officer of Arulmighu Sabanayagar temple. Proceedings in Rc.No.52754/82/L1 dated 05.8.1987 contains Appendix defining the powers and duties to be exercised and performed respectively by the Executive Officer and Secretary of Podhu Dikshidars. By reading of Appendix, it is seen that the Executive Officer was put in custody of all immovable, livestocks, grains and other valuables. Executive Officer shall be responsible for the collection of all income and moneys due to the institution. Executive Officer has to function in coordination with the Secretary of Podhu Dikshidars. In fact, as seen from the Rule 15 Secretary of Podhu Dikshidars shall have power to operate on Bank Accounts, but cheque book and pass book shall remain in the custody of the Executive Officer. Rule 15 to the Appendix reads as follows:-
RULE 15 : The Secretary Podhu Deekshithar shall have power to operate on the Bank Accounts, but the cheque book and the pass book shall remain in the custody of the Executive Officer. The Executive Officer shall have separate account in his name as provided under Rule 4 (b) of these rules and the same shall be operated upon by him.

89. Apart from the allowable expenditure, the other expenditure by the Executive Officer would be with the approval of Secretary of Podhu Dikshidars. Rule 4 (d), (e) and Rule 5 reads as follows:-
RULE 4(d) : For meeting unforeseen expenditure, the Executive Officer shall have such permanent advances as may be fixed by the Deputy Commissioner. The Executive Officer shall not incur any expenditure which exceeds Rs.10/- without obtaining prior sanction of the trustees. In cases of emergency, he may incur expenditure, but shall without delay, obtained the approval of the Secretary, Podhu Deekshitar.
RULE 4(e) : The accounts of all receipts and expenditure in month shall be placed before the Secretary of Podhu Deekshithar of the monthly meetings being passed by them.
RULE 5 : The Executive Officer shall prepare the budget in sufficient, obtain the approval and submit it for sanction. Similarly supplemental budget and proposals for ratification of expenditure incurred in excess of the budget sanction due to extraordinary circumstances should also be submitted through the Podhu Deekshithar.

90. As seen from Rule 6 (a), all the Office holders and servants shall work under the immediate control and superintendence of Executive Officer subject to the disciplinary control of the Secretary of Podhu Dikshidars under Sec.56 of HR & CE Act. It is not as if by the appointment of Executive Officer, Podhu Dikshidars are displaced from the temple in performance of rituals or administration. Only for better management and administration, it has been stipulated in the Rules that both Executive Officer and Podhu Dikshidars are to function in co-operation with each other. Thus, it is clear that there is clear demarcation of the powers to be exercised by the Executive Officer and Podhu Dikshidars.

91. Regarding various allegations of mismanagement, learned Senior Counsel for the Petitioner submitted that jewel verifications were done every year and that so far, no complaints had been received. Drawing Court's attention to the annual jewel verifications done, learned Senior Counsel submitted that as such there was no complaints. Insofar as, missing or alleged loss of gold jewels, learned Senior Counsel submitted that Dikshidars have explained as they have invested in gold bonds.

92. Exercising judicial review under Article 226 of Constitution, this Court does not sit as a Court of appeal to re-analyse the facts and evidence. Suffice it to note that there are serious allegations of mismanagement regarding the jewels. The annual jewel verification pointed out by the learned Senior Counsel are just only verification. The annual verification report would only state "kw;w tptu';fSf;F mwpf;ifapy; fhz;f@/ Therefore, it cannot be said that in the annual jewel verification, Podhu Dikshidars have given clean chit.


93. The other aspects submitted by the learned Addl. Advocate General, and Mr. R.Gandhi, Senior Counsel [appearing for the impleading Petitioners] are to be noted. Learned Addl. Advocate General would submit that the other temples are showing considerably good income. For instance Kabaleeswarar Koil, Mylapore is said to be having an income around Rs.10 Crores per annum. Whereas Sri Sabanayagar temple, Chidambaram though internationally renowned having world wide devotees have shown only an amount of few thousands (Rs.37,199/-) as the annual income for the year 2007. Out of which, expenditure is shown to be Rs.37,000/- and the balance in hand is shown only Rs.199/-. The very statement of accounts for the year 2007 would prima facie indicate that the income of the temple was not properly accounted for and proper accounts are not maintained.

94. The acts of mismanagement and lack of proper administration is writ-large on the face of it. Having regard to the nature of allegations of mismanagement, by the order dated 31.7.1987, Commissioner has rightly ordered appointment of Executive Officer. Proceedings in Rc.No.52754/82/L1 dated 05.8.1987 contain Rules for exercise of powers and duties both by Executive Officer and Podhu Dikshidars respectively. The order has not infringed the rights of Podhu Dikshidars nor violative of provision of HR & CE Act warranting interference.

95. Yet another aspect is relevant to be noted. Mr. R.Gandhi, learned Senior Counsel for the impleading Petitioner placed reliance upon G.O.Ms.No.53 Tamil Development Religious Charitable Endowments and Information Dept. dated 29.2.2008 wherein Government has passed an order permitting any devotee can become a Archaga, irrespective of caste and colour. On the basis of the said G.O., impleading Petitioner made an attempt to recite Devaram and Thiruvasagam at Thiruchitrambala Medai and that Podhu Dikshidars had filed suit in O.S.No.176/2006 against the impleading Petitioner. As pointed out earlier, refusal to allow the Impleading Petitioner Arumugasamy to recite Devaram and Thiruvasagam inside the temple had led to a serious dispute and number of litigations.

96. Government have passed G.O.Ms.No.53 Tamil Development Religious Charitable Endowments and Information Dept. dated 29.2.2008 wherein it was stated that devotees can recite Devaram and Thiruvasagam at Thiruchitrambal Medai without paying any cost to Podhu Dikshidars. The fact that inspite of such G.O., impleading Petitioner was not allowed to peacefully recite Devaram and Thiruvasagam at Thiruchitrambala Medai is to be reckoned with.

97. Contending that worshippers' right will always prevail over the individual rights [Podhu Dikshidars], learned Senior Counsel Mr. R.Gandhi placed reliance upon AIR 1954 SC 282 [The Commr. HR & CE, Madras]; 1997 (8) SCC 422 [Shri Jagannath Temple Puri Management Committee, rep. through its Administrattor and another v. Chintamani Khuntia and others]; 1997 (2) SCC 745 [Bhuri Nath and others v. State of J & K and others]; 1996 (2) SCC 498 [Pannalal Bansilal Pitti and others v. State of A.P. and another]. As per the said Government Order, reciting Devaram and Thiruvasagam inside the temple is a valuable right of devotees.

98. As rightly submitted by the learned Senior Counsel for the impleading Petitioner, Government is fighting for secular right and the impleading Petitioner is seeking for worshipping right. Impleading Petitioner has fundamental right to worship in the temple as guaranteed by the Constitution and enforce the right as well as to implement the Government Order in G.O.Ms.No.53 Tamil Development Religious Charitable Endowments and Information Dept. dated 29.2.2008. By narration of various dates and events, it is seen that impleading Petitioner has been continuously fighting for upkeep of the traditions in the temple and to protect the worshipping rights. Impleading Petitioner as a worshipper has every right to espouse the cause of other worshippers. To substantiate the same, learned Senior Counsel for the impleading Petitioner would place reliance upon 2008 (8) MLJ 365 [Bibijan and 49 others v. Anwarsha Idgah & Mosque Avuila Durga, Panruti and 70 others]. Therefore, the impleading Petitioner is ordered to be impleaded for better adjudication of facts and circumstances of the case. 

99. Before parting with the matter, this Court constrained to point out number of litigations and the delay in implementation of the order. Though the order appointing Executive Officer was passed way back in 1982, it is unfortunate that Podhu Dikshidars have filed Writ Petitions after Writ Petitions challenging the same and thereby delaying process of giving effect to the order. Ultimately, causality is the proper management and administration of the temple. 

100. As pointed out earlier, in the Appendix to the Office Proceedings No.52754/82/L1 dated 05.8.1987, there is demarcation of powers of Executive Officer and Podhu Dikshidars and their responsibilities. If both the Executive Officer and Podhu Dikshidars act as per the Rules in the Appendix, it would ensure better management and administration apart from ensuring worshippers' right.

101. This court expresses the hope that at least from now on, the vast properties of Sri Sabanayagar temple, Chidambaram is to be taken into proper management and administration. This Court expresses the hope that Podhu Dikshidars would co-operate with the authorities in proper management and administration of the temple and its properties. 

102. M.P.No.2/2006 and M.P.No.1/2008 :- 
In the result, both the Petitions are allowed and the Petitioners in M.P.No.2/2006 & M.P.No.1/2008 are ordered to be impleaded in the Writ Petition as Respondents 3 and 4 respectively. No costs.

103. W.P.No.18248/2006:-
In the result, the Writ Petition is dismissed. Having regard to the interest of the temple, its management and administration, the following directions are issued:- 
2nd Respondent shall issue appropriate directions to the Executive Officer Mr. R.Jayachandran or the present Executive Officer to administer Sri Sabanayagar Temple, Chidambaram in accordance with the provisions of HR & CE Act and the Appendix to the Office Proceedings No.52754/82/L1 dated 05.8.1987 within a period of one week from the date of receipt of copy of this order.

Writ Petitioner 
 Podhu Dikshidars shall render all co-operation to the Executive Officer in the proper administration of the temple in accordance with the Rules stipulated in the Appendix to the Office Proceedings No.52754/82/L1 dated 05.8.1987.

Status quo granted on 17.6.2006 in M.P.No.1/2006 is vacated. 

No costs.
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rep. by Secretary,
Department of Tamil Development,
Religious Endowments & Information
Department,
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N. ADITHAYAN V. THE TRAVANCORE DEVASWOM BOARD & ORS [2002] RD-SC 426 (3 October 2002) 


S. Rajendra Babu & Doraiswamy Raju.

Raju, J.

The question that is sought to be raised in the appeal is as to whether the appointment of a person, who is not a Malayala Brahmin, as "Santhikaran" or Poojari (Priest) of the Temple in question Kongorpilly Neerikode Siva Temple at Alangad Village in Ernakulam District, Kerala State, is violative of the constitutional and statutory rights of the appellant. A proper and effective answer to the same would involve several vital issues of great constitutional, social and public importance, having, to certain extent, religious overtones also.

The relevant facts, as disclosed from the pleadings, have to be noticed for a proper understanding and appreciation of the questions raised in this appeal. The appellant claims himself to be a Malayala Brahmin by community and a worshipper of the Siva Temple in question. The Administration of the Temple vests with Travancore Devaswom Board, a statutory body created under the Travancore Cochin Hindu Religious Institutions Act, 1950. One Shri K.K.

Mohanan Poti was working as temporary Santhikaran at this Temple, but due to complaints with reference to his performance and conduct, his services were not regularized and came to be dispensed with by an order dated 6.8.1993. In his place, the third respondent, who figured at rank No.31 in the list prepared on 28.4.1993, was ordered to be appointed as a regular Santhikaran and the Devaswom Commissioner also confirmed the same on 20.9.1993. The second respondent did not allow him to join in view of a letter said to have been received from the head of the Vazhaperambu Mana for the reason that the third respondent was a non-Brahmin. The Devaswom Commissioner replied that since under the rules regulating the appointment there is no restriction for the appointment of a non- Brahmin as a Santhikaran, the appointment was in order and directed the second respondent to allow him to join and perform his duties.

Though, on 12.10.1993 the third respondent was permitted to join by an order passed on the same day, the appointment was stayed by a learned Single Judge of the Kerala High Court and one Sreenivasan Poti came to be engaged on duty basis to perform the duties of Santhikaran, pending further orders. The main grievance and ground of challenge in the Writ Petition filed in the High Court was that the appointment of a non-Brahmin Santhikaran for the Temple in question offends and violates the alleged long followed mandatory custom and usage of having only Malayala Brahmins for such jobs of performing poojas in the Temples and this denies the right of the worshippers to practice and profess their religion in accordance with its tenets and manage their religious affairs as secured under Articles 25 and 26 of the Constitution of India. The Thanthri of a Temple is stated to be the final authority in such matters and the appointment in question was not only without his consultation or approval but against his wish, too.

The Travancore Devaswom Board had formulated a Scheme and opened a Thanthra Vedantha School at Tiruvalla for the purpose of training Santhikarans and as per the said Scheme prepared by Swami Vyomakesananda and approved by the Board on 7.5.1969 the School was opened to impart training to students, irrespective of their caste/community. While having Swami Vyomakesananda as the Director Late Thanthri Thazhman Kandarooru Sankaru and Thanthri Maheswara Bhattathiripad, Keezhukattu Illam were committee members. On being duly and properly trained and on successfully completing the course, they were said to have been given `Upanayanam' and `Shodasa Karma' and permitted to wear the sacred thread. Consequently, from 1969 onwards persons, who were non-Brahmins but successfully passed out from the Vendantha School, were being appointed and the worshippers Public had no grievance or grouse whatsoever. Instances of such appointments having been made regularly also have been disclosed. The third respondent was said to have been trained by some of the Kerala's leading Thanthris in performing archanas, conducting temple ritual, pooja and all other observances necessary for priesthood in a Temple in Kerala and elsewhere based on Thanthra system. Nothing was brought on record to substantiate the claim that only Malayala Brahmins would be `Santhikaran' in respect of Siva Temple or in this particular Temple. In 1992 also, as has been the practice, the Board seems to have published a Notification inviting applications from eligible persons, who among other things possessed sufficient knowledge of the duties of Santhikaran with knowledge of Sanskrit also, for being selected for appointment as Santhikaran and inasmuch as there was no reservations for Brahmins, all eligible could and have actually applied. They were said to have been interviewed by the Committee of President and two Members of the Board, Devaswom Commissioner and a Thanthri viz., Thanthri Vamadevan Parameswaram Thatathiri and that the third respondent was one among the 54 selected out of 234 interviewed from out of 299 applicants. Acceptance of claims to confine appointment of Santhikarans in Temples or in this temple to Malayala Brahmins, would, according to the respondent-State, violate Articles 15 and 16 as well as 14 of the Constitution of India. As long as appointments of Santhikars were of persons well versed, fully qualified and trained in their duties and Manthras, Thanthras and necessary Vedas, irrespective of their caste, Articles 25 and 26 cannot be said to have been infringed, according to the respondent-State.

Mr.K.Rajendra Choudhary, learned Senior Counsel for the appellant, while reiterating the stand before the High Court, contended that only Namboodri Brahmins alone are to perform poojas or daily rituals by entering into the Sanctum Sanctorum of Temples in Kerala, particularly the Temple in question, and that has been the religious practice and usage all along and such a custom cannot be thrown over Board in the teeth of Articles 25 and 26, which fully protect and preserve them. Section 31 of the 1950 Act was relied upon for the same purpose. It was also contended for the appellant that merely because such a religious practice, which was observed from time immemorial, involve the appointment of a Santhikar or Priest, it would not become a secular aspect to be dealt with by the Devaswom Board dehors the wishes of the worshippers and the decisions of the Thanthri of the Temple concerned. Strong reliance has also been placed upon the decisions of this Court reported in The Commissioner, Hindu Religious Endowments, of Mysore & Ors. [1958 SCR 895]; Tilkayat Shri Govindlalji SCR 815], besides inviting our attention to A.S. Narayana that such a religious practice as claimed for the appellant became enforceable under Article 25(1) as also Section 31 of the 1950 Act.

Shri R.F. Nariman, learned Senior Counsel, contended that the appellant failed to properly plead or establish any usage as claimed and this being a disputed question of fact cannot be permitted to be agitated in the teeth of the specific finding of the Kerala High Court to the contrary. It was also urged that the rights and claims based upon Article 25 have to be viewed and appreciated in proper and correct perspective in the light of Articles 15, 16 and 17 of the Constitution of India and the provisions contained in The Protection of Civil Rights Act, 1955, enacted pursuant to the constitutional mandate, which also not only prevents and prohibits but makes it an offence to practice `untouchability' in any form. Accordingly, it is claimed that no exception could be taken to the decision of the Full Bench of the Kerala High Court in this case. Reliance has also been placed on the State of J&K & Ors. [1997(2) SCC 745] and Sri Adi Visheshwara Ors. [(1997)4 SCC 606], in addition to referring to the law declared in the earlier decisions of this Court on the scope of Articles 25 and 26 of the Constitution.

Shri K. Sukumaran, learned Senior Counsel, strongly tried to support the decision under appeal by placing reliance in addition to certain other decisions reported in Sastri Yagnapurushadji & Ors.

Jagannath Temple Puri Management Committee rep. Through its Commissioner of Police, Calcutta, & Anr. [(1983) 4 SCC 522].

The other learned counsel adopted one or the other of the submissions of the learned Senior Counsel.

This Court in The Commissioner, Hindu Religious Endowments, Madras vs. Sri Lakshimindra Thirtha Swamiar of Sri Shirur Mutt (1954 SCR 1005) (known as Shirur Mutt's case) observed that Article 25 secures to every person, subject to public order, health and morality, a freedom not only to entertain such religious belief, as may be approved of by his judgment and conscience but also to exhibit his belief in such outward acts as he thinks proper and to propagate or disseminate his ideas for the edification of others. It was also observed that what is protected is the propagation of belief, no matter whether the propagation takes place in a church or monastery or in a temple or parlour meeting.

While elaborating the meaning of the words, "of its own affairs in matters of religion" in Article 26 (b) it has been observed that in contrast to secular matters relating to administration of its property the religious denomination or organization enjoys complete autonomy in deciding as to what rites and ceremonies are essential according to the tenets of the religion they hold and no outside authority has any jurisdiction to interfere with their decision in such matters. In Sri Venkataramana Devaru & Others vs. The State of Mysore and Others (1958 SCR 895), it has been held that though Article 25 (1) deals with rights of individuals, Article 25 (2) is wider in its contents and has reference to rights of communities and controls both Articles 25 (1) and 26 (b) of the Constitution, though the rights recognized by Article 25 (2) (b) must necessarily be subject to some limitations or regulations and one such would be inherent in the process of harmonizing the right conferred by Article 25 (2) (b) with that protected by Article 26 (b).

In Tilkayat Shri Govindlalji Maharaj vs. The State of Rajasthan & Others [1964(1) SCR 561) dealing with the nature and extent of protection ensured under Articles 25 (1) and 26 (b), the distinction between a practice which is religious and one which is purely secular, it has been observed as follows:

"In this connection, it cannot be ignored that what is protected under Arts. 25 (1) and 26 (b) respectively are the religious practices and the right to manage affairs in matters of religion.

If the practice in question is purely secular or the affair which is controlled by the statute is essentially and absolutely secular in character, it cannot be urged that Art. 25 (1) or Art. 26 (b) has been contravened. The protection is given to the practice of religion and to the denomination's right to manage its own affairs in matters of religion. Therefore, whenever a claim is made on behalf of an individual citizen that the impugned statute contravenes his fundamental right to practise religion or a claim is made on behalf of the denomination that the fundamental right guaranteed to it to manage its own affairs in matters of religion is contravened, it is necessary to consider whether the practice in question is religious or the affairs in respect of which the right of management is alleged to have been contravened are affairs in matters of religion. If the practice is a religious practice or the affairs are the affairs in matters of religion, then, of course, the rights guaranteed by Art. 25 (1) and Art. 26 (b) cannot be contravened.

It is true that the decision of the question as to whether a certain practice is a religious practice or not, as well as the question as to whether an affair in question is an affair in matters of religion or not, may present difficulties because sometimes practices, religious and secular, are inextricably mixed up. This is more particularly so in regard to Hindu religion because as is well known, under the provisions of ancient Smritis, all human actions from birth to death and most of the individual actions from day to day are regarded as religious in character. As an illustration, we may refer to the fact that the Smritis regard marriage as a sacrament and not a contract. Though the task of disengaging the secular from the religious may not be easy, it must nevertheless be attempted in dealing with the claims for protection under Arts. 25 (1) and 26 (b). If the practice which is protected under the former is a religious practice, and if the right which is protected under the latter is the right to manage affairs in matters of religion, it is necessary that in judging about the merits of the claim made in that behalf the Court must be satisfied that the practice is religious and the affair is in regard to a matter of religion. In dealing with this problem under Arts. 25 (1) and 26 (b), Latham, C.J.'s observation in Adelaide Company of Jehovah's witnesses Incorporated vs The Commonwealth (1), that "what is religion to one is superstition to another", on which Mr. Pathak relies, is of no relevance. If an obviously secular matter is claimed to be matter of religion, or if an obviously secular practice is alleged to be a religious practice, the Court would be justified in rejecting the claim because the protection guaranteed by Art. 25 (1) and Art. 26 (b) cannot be extended to secular practices and affairs in regard to denominational matters which are not matters of religion, and so, a claim made by a citizen that a purely secular matter amounts to a religious practice, or a similar claim made on behalf of the denomination that a purely secular matter is an affair in matters of religion, may have to be rejected on the ground that it is based on irrational considerations and cannot attract the provisions of Art. 25 (1) or Art. 26 (b). This aspect of the matter must be borne in mind in dealing with the true scope and effect of Art.

25 (1) and Art. 26 (b)." This Court, in Seshammal & Ors. Etc. Etc. vs. State of Tamil Nadu [1972(3) SCR 815], again reviewed the principles underlying the protection engrafted in Articles 25 and 26 in the context of a challenge made to abolition of hereditary right of Archaka, and reiterated the position as hereunder:

"This Court in Sardar Syadna Taher Saifuddin Saheb vs The State of Bombay (1) has summarized the position in law as follows (pages 531 and 532).

"The content of Arts. 25 and 26 of the Constitution came up for consideration before this Court in the Commissioner, Hindu Religious Endowments Madras vs Sri Lakshmindra Thirtha Swamiar of Sri Shirur Matt (1); Mahant Jagannath Ramanuj Das vs The State of Orissa (2); Sri Venkatamona Devaru vs The State of Mysore (3); Durgah Committee, Ajmer vs Syed Hussain Ali (4) and several other cases and the main principles underlying these provisions have by these decisions been placed beyond controversy.

The first is that the protection of these articles is not limited to matters of doctrine or belief they extend also to acts done in pursuance of religion and therefore contain a guarantee for rituals and observances, ceremonies and modes of worship which are integral parts of religion. The second is that what constitutes an essential part of a religious or religious practice has to be decided by the courts with reference to the doctrine of a particular religion and include practices which are regarded by the community as a part of its religion." Bearing these principles in mind, we have to approach the controversy in the present case." It has also been held that compilation of treatises on construction of temples, installation of idols therein, rituals to be performed and conduct of worship therein, known as "Agamas" came to be made with the establishment of temples and the institution of Archakas, noticing at the same time the further fact that the authority of such Agamas came to be judicially recognized. It has been highlighted that "Where the temple was constructed as per directions of the Agamas, the idol had to be consecrated in accordance with an elaborate and complicated ritual accompanied by chanting of mantras and devotional songs appropriate to the deity." Thereafter for continuing the divine spirit, which is considered to have descended into the idol on consecration, daily and periodical worship has to be made with two-fold object to attract the lay worshippers and also to preserve the image from pollution, defilement or desecration, which is believed to take place in ever so many ways. Delving further on the importance of rituals and Agamas it has been observed as follows:

"Worshippers lay great store by the rituals and whatever other people, not of the faith, may think about these rituals and ceremonies, they are a part of the Hindu Religious faith and cannot be dismissed as either irrational or superstitious. An illustration of the importance attached to minor details of ritual is found in the case of His Holiness Peria Kovil Kelvi Appan Thiruvenkata Ramanuja Pedda Jiyyangarlu Varlu vs Prathivathi Bhayankaram Venkatacharlu and others (1) which went up to the Privy Council. The contest was between two denominations of Vaishnava worshippers of South India, the Vadagalais and Tengalais.

The temple was a Vaishnava temple and the controversy between them involved the question as to how the invocation was to begin at the time of worship and which should be the concluding benedictory verses. This gives the measures of the importance attached by the worshippers to certain modes of worship. The idea most prominent in the mind of the worshipper is that a departure from the traditional rules would result in the pollution or defilement of the image which must be avoided at all costs. That is also the rationale for preserving the sanctity of the Garbhangriha or the sanctum sanctorum. In all these temples in which the images are consecrated, the Agamas insist that only the qualified Archaka or Pujari step inside the sanctum sanctorum and that too after observing the daily disciplines which are imposed upon him by the Agamas. As an Archaka he has to touch the image in the course of the worship and it is his sole right and duty to touch it. The touch of anybody else would defile it. Thus under the ceremonial law pertaining to temples even the question as to who is to enter the Garbhagriha or the sanctum sanctorum and who is not entitled to enter it and who can worship and from which place in the temple are all matters of religion as shown in the above decision of this Court.

The Agamas have also rules with regard to the Archakas. In Saivite temples only a devotee of Siva, and there too, one belonging to a particular denomination or group or sub- group is entitled to be the Archaka. If he is a Saivite, he cannot possibly be an Archaka in a Vaishnavite Agama temple to whatever caste he may belong and however learned he may be. Similarly, a Vaishnavite Archaka has no place as an Archaka in a Saivite temple.

Indeed there is no bar to a Saivite worshipping in a Vaishnavite temple as a lay worshipper or vice versa. What the Agamas prohibit is his appointment as an Archaka in a temple of a different denomination. Dr. Kane has quoted the Brahmapurana on the topic of Punah- pratistha (Re-consecration of images in temples) at page 904 of his History of Dharmasastra referred to above. The Brahmapurana says that "when an image is broken into two or is reduced to particles, is burnt, is removed from its pedestal, is insulted, has ceased to be worshipped, is touched by beasts like donkeys or falls on impure ground or is worshipped with mantras of other deities or is rendered impure by the touch of outcastes and the like-in these ten contingencies, God ceases to indwell therein." The Agamas appear to be more severe in this respect. Shri R. Parthasarthy Bhattacharya, whose authority on Agama literature is unquestioned, has filed his affidavit in Writ Petition No.442 of 1971 and stated in his affidavit, with special reference to the Vaikhanasa Sutra to which he belongs, that according to the texts of the Vaikhansa Shastra (Agama), persons who are the followers of the four Rishi traditions of Bhrigu, Atri, Marichi and Kasyapa and born of Vaikhanasa parents are alone competent to do puja in Vaikhanasa temples of Vishnavites.

They only can touch the idols and perform the ceremonies and rituals. None others, however, high placed in society as pontiffs or Acharyas, or even other Brahmins could touch the idol, do puja or even enter the Grabha Griha. Not even a person belonging to another Agama is competent to do puja in Vaikhanasa temples. That is the general rule with regard to all these sectarian denominational temples. It is, therefore, manifest that the Archaka of such a temple besides being proficient in the rituals appropriate to the worship of the particular deity, must also belong, according to the Agamas, to a particular denomination. An Archaka of a different denomination is supposed to defile the image by his touch and since it is of the essence of the religious faith of all worshippers that there should be no pollution or defilement of the image under any circumstances, the Archaka undoubtedly occupies an important place in the matter of temple worship. Any State action which permits the defilement or pollution of the image by the touch of an Archaka not authorized by the Agamas would violently interfere with the religious faith and practices of the Hindu worshipper in a vital respect, and would, therefore, be prima facie invalid under Article 25 (1) of the Constitution." While repelling, in the same decision, the grievance that the innocent looking amendment brought the State right into the sanctum sanctorum, through the agency of Trustee and Archarka, this Court observed as hereunder:

"By the Amendment Act the principle of next- in-the-line of succession is abolished. Indeed it was the claim made in the statement of Objects and Reasons that the hereditary principle of appointment of office-holders in the temples should be abolished and that the office of an Archaka should be thrown open to all candidates trained in recognized institutions in priesthood irrespective of caste, creed or race. The trustee, so far as the amended section 55 went, was authorized to appoint any body as an Archaka in any temple whether Saivite or Vaishnavite as long as he possessed a fitness certificate from one of the institutions referred to in rule 12. Rule 12 was a rule made by the Government under the Principal Act. That rule is always capable of being varied or changed. It was also open to the Government to make no rule at all or to prescribe a fitness certificate issued by an institution which did not teach the Agamas or traditional rituals. The result would, therefore, be that any person, whether he is a Saivite or Vaishnavite or not, or whether he is proficient in the rituals appropriate to the temple or not, would be eligible for appointment as an Archaka and the trustee's discretion in appointing the Archaka without reference to personal and other qualifications of the Archaka would be unbridled. The trustee is to function under the control of the State, because under Section 87 of the Principal Act the trustee was bound to obey all lawful orders issued under the provisions of the Act by the Government, the Commissioner, the Deputy Commissioner or the Assistant Commissioner. It was submitted that the innocent looking amendment brought the State right into the sanctum sanctorum through the agency of the trustee and the Archaka.

It has been recognised for a long time that where the ritual in a temple cannot be performed except by a person belonging to a denomination, the purpose of worship will be defeated: See Mohan Lalji vs Gordhan Lalji Maharaj (1). In that case the claimants to the temple and its worship were Brahmins and the daughter's sons of the founder and his nearest heirs under the Hindu law. But their claim was rejected on the ground that the temple was dedicated to the sect following the principles of Vallabh Acharya in whose temples only the Gossains of that sect could perform the rituals and ceremonies and, therefore, the claimants had no right either to the temple or to perform the worship. In view of the Amendment Act and its avowed object there was nothing, in the petitioner's submission, to prevent the Government from prescribing a standardized ritual in all temples ignoring the Agamic requirements, and Archakas being forced on temples from denominations unauthorized by the Agamas.

Since such a departure, as already shown, would inevitably lead to the defilement of the image, the powers thus taken by the Government under the Amendment Act would lead to interference with religious freedom guaranteed under Articles 25 and 26 of the Constitution." This Court repelled a challenge to the provisions in Bombay Hindu Places of Public Worship (Entry Authorisation) Act, 1956, in Sastri Yagnapurushadji and Others vs Muldas Bhudardas Vaishya & Another [1966(3) SCR 242] and quoted with approval the observation of Monier Williams (a reputed and recognized student of Indian sacred literature for more than forty years and played important role in explaining the religious thought and life in India) that "Hinduism is far more than a mere form of theism resting on Brahminism" and that "It has ever aimed at accommodating itself to circumstances, and has carried on the process of adaptation through more than three thousand years. It has first borne with and then, so to speak, swallowed, digested and assimilated something from all creeds." This Court ultimately repelled the challenge, after adverting to the changes undergone in the social and religious outlook of the Hindu community as well as the fundamental change as a result of the message of social equality and justice proclaimed by the Constitution and the promise made in Article 17 to abolish "untouchability", observing that as long as the actual worship of the deity is allowed to be performed only by the authorized poojaris of the temple and not by all devotees permitted to enter the temple, there can be no grievance made.

Court while dealing with the validity of J & K Shri Mata Vaishno Devi Shrine Act, 1988, and the abolition of the right of Baridars to receive share in the offerings made by pilgrims to Shri Mat Vaishno Devi, observed their right to perform pooja is only a customary right coming from generations which the State can and have by legislation abolished and that the rights seemed under Articles 25 & 26 are not absolute or unfettered but subject to legislation by the State limiting or regulating any activity, economic, financial, political or secular which are associated with the religious behalf, faith, practice or custom and that they are also subject to social reform by suitable legislation. It was also reiterated therein that though religious practices and performances of acts in pursuance of religious beliefs are, as much as, a part of religion, as further belief in a particular doctrine, that by itself is not conclusive or decisive and as to what are essential parts of religion or behalf or matters of religion and religious practice is essentially a question of fact to be considered in the context in which the question arise on the basis of materials- factual or legislative or historic if need be giving a go bye to claims based merely on supernaturalism or superstitious beliefs or actions and those which are not really, essentially or integrally matters of religion or religious belief or faith or religious practice.

A challenge made to U.P. Sri Kashi Vishwanath Temple Act, 1983 and a claim asserted by a group of Shaivites the exclusive right to conduct worship and manage the temple in question came to be repelled by this Court in Sri Adi Visheshwara of Kashi Vishwanath Temple, Varansi and Others vs State of U.P. and Others [1997(4) SCC 606]. While taking note of the aim of the constitution to establish an egalitarian social order proscribing any discrimination on grounds of religion, race, caste, sect or sex alone by Articles 15 to 17 in particular, it was once again reiterated as hereunder:

"28. The religious freedom guaranteed by Articles 25 and 26, therefore, is intended to be a guide to a community life and ordain every religion to act according to its cultural and social demands to establish an egalitarian social order. Articles 25 and 26, therefore, strike a balance between the rigidity of right to religious belief and faith and their intrinsic restrictions in matters of religion, religious beliefs and religious practices and guaranteed freedom of conscience to commune with his Cosmos/Creator and realize his spiritual self. Sometimes, practices religious or secular are inextricably mixed up.

This is more particularly so in regard to Hindu religion because under the provisions of the ancient Smriti, human actions from birth to death and most of the individual actions from day-to-day are regarded as religious in character in one facet or the other. They sometimes claim the religious system or sanctuary and seek the cloak of constitutional protection guaranteed by Articles 25 and 26. One hinges upon constitutional religious model and another diametrically more on traditional point of view. The legitimacy of the true categories is required to be adjudged strictly within the parameters of the right of the individual and the legitimacy of the State for social progress, well-being and reforms, social intensification and national unity. Law is a tool of social engineering and an instrument of social change evolved by a gradual and continuous process. As Benjamin Cardozo has put it in his Judicial Process, life is not logic but experience. History and customs, utility and the accepted standards of right conduct are the forms which singly or in combination all be the progress of law.

Which of these forces shall dominate in any case depends largely upon the comparative importance or value of the social interest that will be, thereby, impaired.

There shall be symmetrical development with history or custom when history or custom has been the motive force or the chief one in giving shape to the existing rules and with logic or philosophy when the motive power has been theirs. One must get the knowledge just as the legislature gets it from experience and study and reflection in proof from life itself. All secular activities which may be associated with religion but which do not relate or constitute an essential part of it may be amenable to State regulations but what constitutes the essential part of religion may be ascertained primarily from the doctrines of that religion itself according to its tenets, historical background and change in evolved process etc. The concept of essentiality is not itself a determinative factor.

It is one of the circumstances to be considered in adjudging whether the particular matters of religion or religious practices or belief are an integral part of the religion. It must be decided whether the practices or matters are considered integral by the community itself.

Though not conclusive, this is also one of the facets to be noticed. The practice in question is religious in character and whether it could be regarded as an integral and essential part of the religion and if the court finds upon evidence adduced before it that it is an integral or essential part of the religion, Article 25 accords protection to it. Though the performance of certain duties is part of religion and the person performing the duties is also part of the religion or religious faith or matters of religion, it is required to be carefully examined and considered to decide whether it is a matter of religion or a secular management by the State. Whether the traditional practices are matters of religion or integral and essential part of the religion and religious practice protected by Articles 25 and 26 is the question. And whether hereditary archaka is an essential and integral part of the Hindu religion is the crucial question.

29. Justice B.K. Mukherjea in his Tagore Law Lectures on Hindu Law of Religious and Charitable Trust at p. 1 observed:

"The popular Hindu religion of modern times is not the same as the religion of the Vedas though the latter are still held to be the ultimate source and authority of all that is held sacred by the Hindus. In course of its development the Hindu religion did undergo several changes, which reacted on the social system and introduced corresponding changes in the social and religious institution.

But whatever changes were brought about by time and it cannot be disputed that they were sometimes of a revolutionary character the fundamental moral and religious ideas of the Hindus which lie at the root of their religious and charitable institutions remained substantially the same; and the system that we see around us can be said to be an evolutionary product of the spirit and genius of the people passing through different phases of their cultural development." As observed by this Court in Kailash Sonkar vs Smt. Maya Devi (AIR 1984 SC 600), in view of the categorical revelations made in Gita and the dream of the Father of the Nation Mahatma Gandhi that all distinctions based on castes and creed must be abolished and man must be known and recognized by his actions, irrespective of the caste to which he may on account of his birth belong, a positive step has been taken to achieve this in the Constitution and, in our view, the message conveyed thereby got engrafted in the form of Articles 14 to 17 and 21 of the Constitution of India, and paved way for the enactment of the Protection of Civil Rights Act, 1955.

It is now well settled that Article 25 secures to every person, subject of course to public order, health and morality and other provisions of Part-III, including Article 17 freedom to entertain and exhibit by outward acts as well as propagate and disseminate such religious belief according to his judgment and conscience for the edification of others. The right of the State to impose such restrictions as are desired or found necessary on grounds of public order, health and morality is inbuilt in Articles 25 and 26 itself. Article 25(2) (b) ensures the right of the State to make a law providing for social welfare and reform besides throwing open of Hindu religious institutions of a public character to all classes and sections of Hindus and any such rights of the State or of the communities or classes of society were also considered to need due regulation in the process of harmonizing the various rights. The vision of the founding fathers of Constitution to liberate the society from blind and ritualistic adherence to mere traditional superstitious beliefs sans reason or rational basis has found expression in the form of Article 17. The legal position that the protection under Articles 25 and 26 extend a guarantee for rituals and observances, ceremonies and modes of worship which are integral parts of religion and as to what really constitutes an essential part of religion or religious practice has to be decided by the Courts with reference to the doctrine of a particular religion or practices regarded as parts of religion, came to be equally firmly laid down.

Where a Temple has been constructed and consecrated as per Agamas, it is considered necessary to perform the daily rituals, poojas and recitations as required to maintain the sanctity of the idol and it is not that in respect of any and every Temple any such uniform rigour of rituals can be sought to be enforced, dehors its origin, the manner of construction or method of consecration. No doubt only a qualified person well versed and properly trained for the purpose alone can perform poojas in the Temple since he has not only to enter into the sanctum sanctorum but also touch the idol installed therein. It therefore goes without saying that what is required and expected of one to perform the rituals and conduct poojas is to know the rituals to be performed and mantras, as necessary, to be recited for the particular deity and the method of worship ordained or fixed therefor. For example, in Saivite Temples or VaishnaviteTemples, only a person who learnt the necessary rites and mantras conducive to be performed and recited in the respective Temples and appropriate to the worship of the particular deity could be engaged as an Archaka. If traditionally or conventionally, in any Temple, all along a Brahman alone was conducting poojas or performing the job of Santhikaran, it may not be because a person other than the Brahman is prohibited from doing so because he is not a Brahman, but those others were not in a position and, as a matter of fact, were prohibited from learning, reciting or mastering Vedic literature, rites or performance of rituals and wearing sacred thread by getting initiated into the order and thereby acquire the right to perform homa and ritualistic forms of worship in public or private Temples.

Consequently, there is no justification to insist that a Brahman or Malayala Brahman in this case, alone can perform the rites and rituals in the Temple, as part of the rights and freedom guaranteed under Article 25 of the Constitution and further claim that any deviation would tantamount to violation of any such guarantee under the Constitution. There can be no claim based upon Article 26 so far as the Temple under our consideration is concerned. Apart from this principle enunciated above, as long any one well versed and properly trained and qualified to perform the puja in a manner conducive and appropriate to the worship of the particular deity, is appointed as Santhikaran dehors his pedigree based on caste, no valid or legally justifiable grievance can be made in a Court of Law. There has been no proper plea or sufficient proof also in this case of any specific custom or usage specially created by the Founder of the Temple or those who have the exclusive right to administer the affairs religious or secular of the Temple in question, leave alone the legality, propriety and validity of the same in the changed legal position brought about by the Constitution and the law enacted by Parliament.

The Temple also does not belong to any denominational category with any specialized form of worship peculiar to such denomination or to its credit. For the said reason, it becomes, in a sense, even unnecessary to pronounce upon the invalidity of any such practice being violative of the constitutional mandate contained in Articles 14 to 17 and 21 of the Constitution of India.

In the present case, it is on record and to which we have also made specific reference to the details of facts showing that an Institution has been started to impart training to students joining the Institution in all relevant Vedic texts, rites, religious observances and modes of worship by engaging reputed scholars and Thanthris and the students, who ultimately pass through the tests, are being initiated by performing the investiture of sacred thread and gayatri.

That apart, even among such qualified persons, selections based upon merit are made by the Committee, which includes among other scholars a reputed Thanthri also and the quality of candidate as well as the eligibility to perform the rites, religious observances and modes of worship are once again tested before appointment. While that be the position to insist that the person concerned should be a member of a particular caste born of particular parents of his caste can neither be said to be an insistence upon an essential religious practice, rite, ritual, observance or mode of worship nor any proper or sufficient basis for asserting such a claim has been made out either on facts or in law, in the case before us, also. The decision in Shirur Mutt's case (supra) and the subsequent decisions rendered by this Court had to deal with the broad principles of law and the scope of the scheme of rights guaranteed under Articles 25 and 26 of the Constitution, in the peculiar context of the issues raised therein. The invalidation of a provision empowering the Commissioner and his subordinates as well as persons authorized by him to enter any religious institution or place of worship in any unregulated manner by even persons who are not connected with spiritual functions as being considered to violate rights secured under Articles 25 and 26 of the Constitution of India, cannot help the appellant to contend that even persons duly qualified can be prohibited on the ground that such person is not a Brahaman by birth or pedigree. None of the earlier decisions rendered before Seshammal's case (supra) related to consideration of any rights based on caste origin and even Seshammal's case (supra) dealt with only the facet of rights claimed on the basis of hereditary succession. The attempted exercise by the learned Senior Counsel for the appellant to read into the decisions of this Court in Shirur Mutt's case (supra) and others something more than what it actually purports to lay down as if they lend support to assert or protect any and everything claimed as being part of the religious rituals, rites, observances and method of worship and make such claims immutable from any restriction or regulation based on the other provisions of the Constitution or the law enacted to implement such constitutional mandate, deserves only to be rejected as merely a superficial approach by purporting to deride what otherwise has to have really an overriding effect, in the scheme of rights declared and guaranteed under Part III of the Constitution of India. Any custom or usage irrespective of even any proof of their existence in pre constitutional days cannot be countenanced as a source of law to claim any rights when it is found to violate human rights, dignity, social equality and the specific mandate of the Constitution and law made by Parliament. No usage which is found to be pernicious and considered to be in derogation of the law of the land or opposed to public policy or social decency can be accepted or upheld by Courts in the country.

For the reasons stated supra, no exception, in our view, could be taken to the conclusions arrived at by the Full Bench of the Kerala High Court and no interference is called for with the same, in our hands. The appeal consequently fails and shall stand dismissed. No costs.
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SHIVARAJ V. PATIL & D.M.DHARMADHIKARI.

SHIVARAJ V. PATIL J.

The appellants filed suit for declaration that the suit temple is a denominational temple and that the defendants 1 and 2 have no jurisdiction to appoint the third defendant as fit person. The trial court decreed the suit. The first appellate court reversed the judgment and decree passed by the trial court and dismissed the suit. The High court in second appeal upheld the judgment and decree passed by the first appellate court.

The High Court in the impugned judgment has narrated the facts in sufficient details based on the pleadings of the parties and the material that was placed on record. It is not necessary to state them again. However, to the extent they are relevant and necessary in the light of the contentions advanced on behalf of the parties, we notice them hereunder.

The case of the plaintiff before the trial court was that the first plaintiff is a denominational temple entitled to exemption as provided under Article 26 of the Constitution of India and Section 107 of the Tamil Nadu Hindu Religious and charitable Endowments Act, 1959 (for short `the Act'); the temple is in Nalloor village and is known as Sree Uchini Makali Amman Temple, built on an extent of 17 cents in S.No. 1593 and that the entire extent is owned by the Vellala Community of Marthandam. The Vellalas residing in Marthandam are a collection of individuals professing Hindu faith; the ancestors of the members of the community constituting corporate body founded the temple in the land purchased by the members of Vellala Community. The plaintiff further claimed that the members of Vellala Community observed special religious practices and beliefs which are integral part of their religion and that the front mandappam of the Sanctorium is open to access only to members of their community and none-else. Outsiders can offer worship from the outer compound.

The first defendant filed written statement contending that the first plaintiff-temple is a public religious institution under the control of HR&CE Department; it was brought under the control of the Department in the year 1965; the origin of the temple or the name of its founder is not known; the properties owned by the temple stand in its name; an extent in S.No. 1593 has been leased out for a cinema theatre and the rent due forms the main source of income for the temple; the public also contribute in the hundiyal kept in the temple; the temple is not a denominational as claimed by the plaintiffs. It is the further case of the first defendant that the Department has been appointing non-hereditary trustees for the temple and the management vests with the trustees so appointed from time to time by the Department. In the year 1965 when the temple was brought under its control, the Department called for objections for appointment of non-hereditary trustees and there was no objection to the proposal and regular applications were invited for appointment of non-hereditary trustees. Five persons including Padmanabha Pillai and Subramania Pillai (plaintiffs 2 and 3) volunteered for the appointment;

the Area Committee by its resolution dated 31.1.1966 appointed those persons as non-hereditary trustees;

further in a special meeting convened by the Inspector of the Department, one Manickavasakam Pillai was elected as Chairman of the Board of trustees and the said resolution was approved by the Assistant Commissioner (defendant no. 2) by his order dated 7.3.66. After the expiry of the tenure of office of those persons, fresh notices were issued calling for applications from desiring persons to be appointed as non-hereditary trustees to fill up vacancies in the Board. Plaintiffs 2 to 5 were estopped by their conduct from contending that the suit temple is a denominational one and that the plaintiffs have no inherent right to be in management of the said temple.

The trial court on the basis of the pleadings of the parties and the evidence let in, in support of their respective claims held that the suit temple is a denominational temple entitled to protection as claimed and it is not a public religious institution; at the same time, it was held that Department is entitled to exercise such powers which are conferred on them by law in regard to the administration of the institution and that the authorities had no power to appoint fit person so as to interfere with the administration of the temple by Vellala Community. The Subordinate Judge in the first appeal held that the members of Vellala Community do not form a religious denomination, but they are merely a sub-caste of the Hindu religion;

their practices and observance do not lead to the conclusion that they have common faith or they profess certain religious tenet having common faith. He also took the view that several features relied upon by the plaintiffs were not sufficient to identify the institution as a denominational one. In doing so, the first appellate court relied upon the principles laid down in the decisions reported in S.P.Mittal vs. Union of India and Ors. [AIR 1983 SC 1] and The Commissioner, Hindu Religious Endowments, Madras, vs. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Matt [AIR 1954 SC 282].

In the second appeal, the learned Judge of the High Court by a well-considered order which is impugned in this appeal concurred with the views expressed by the first appellate court. The learned Judge on a clear analysis of the legal position expressed and explained in various decisions, touching the question in controversy and applying them to the facts of the present case in the light of the rival claims, upheld the judgment and decree passed by the first appellate court.

Learned counsel for the appellants contended that- (1) Under Section 1(3) of the Act, the institution concerned should be public religious institution;

the religious institution is defined in Section 6(18) and temple is defined in Section 6(20) which includes a sectarian temple; a sectarian temple could be a public or private; the Act gets attracted only to sectarian temples which are public and not which are private.

(2) The suit temple belongs to Vellala Community and there is one single deity, namely, the Uchini Makali Amman and that their own distinct customs and beliefs constitute a "religious denomination" and as such their fundamental right under Article 26 of the Constitution and their right under Section 107 of the Act, cannot be transgressed by the authorities under the Act. In support of this submission, he placed reliance on the decisions of this Court in Gurpur Gunni Venkataraya Narashima Prabhu and Ors. vs. B.C.

Achia, Asstt. Commissioner, Hindu Religious and Charitable Endowment, Mangalore and Anr. [AIR 1977 SC 1192] and K.Eranna and Ors. vs. Commissioner for Hindu Religious and Charitable Endowments, Bangalore & Ors. [AIR 1970 Mysore 191].

(3) The High Court committed an error in holding that the members of Vellala Community have no distinct name and common faith.

(4) Plaintiffs moved the court in 1976 as soon as a non- Vellala Community man was sought to be made a trustee; the conduct of plaintiffs between 1965 to 1976 cannot result in a waiver of fundamental rights.

In opposition, the learned counsel for the respondents made submissions supporting the impugned judgment reiterating the submissions that were made before the High court. He further contended that the first appellate court on a re-appreciation of entire evidence on record has recorded a finding of fact against the plaintiffs as to nature of temple supported by good reasons; the High Court rightly found that the judgment and decree of the first appellate court did not call for any interference. Under the circumstances, according to him, the impugned judgment deserved to be maintained.

It is settled position in law, having regard to the various decisions of this Court that the words "religious denomination" take their colour from the word `religion'. The expression "religious denomination" must satisfy three requirements – (1) it must be collection of individuals who have a system of belief or doctrine which they regard as conducive to their spiritual well-being, i.e., a common faith; (2) a common organisation; and (3) designation of a distinctive name. It necessarily follows that the common faith of the community should be based on religion and in that they should have common religious tenets and the basic cord which connects them, should be religion and not merely considerations of caste or community or societal status. On the basis of the evidence placed on record, the first appellate court as well as the High Court found that Vellala Community is not shown to be a distinct religious denomination, group or sect so as to be covered by Article 26 of the Constitution. Further, it was necessary for the plaintiffs to establish their claim in respect of the temple that the said denomination group has established and is maintaining and administering the suit temple to take the protection of Article 26 of the Constitution and Section 107 of the Act. High Court found, after meticulous and careful consideration of material that there was no evidence to prove that the members of the Vellala Community have been shown to have any common religious tenets peculiar to themselves other than those who are common to the entire Hindu community.

The High Court in the impugned judgment has observed that the materials placed by the appellants at best may go to show that during certain period members of their community were playing a major role in the administration of temple. The learned Judge of the High Court also found that the material on record was not sufficient to hold that the members of Vellala Community established the temple in question, nor was there proof of initial establishment of the temple by them. The first appellate court held that the materials on record were not sufficient in law to show that Vellala Community initially established the temple. Thus, the first appellate court on facts recorded finding against the plaintiffs which findings were affirmed by the High Court and rightly so in our opinion. Here itself, we may notice one more ancillary submission of the learned counsel for the appellants that there is no presumption as regards the temples in Marthandam that they are public trusts and they must be established so, on evidence. This submission was made taking support from two decisions (1) Mundacheri Koman vs. Thachangat Puthan Vittil Achuthan Nair and Others [A.I.R. 1934 PC 230] and (2) The Commissioner, Hindu Religious and Charitable Endowment (Administration Deptt.), Madras vs. P.Vellappan Nair [2001 (3) L.W.

327]. The finding of fact in the case on hand is not recorded merely by raising a presumption. On the other hand, finding of fact is recorded on the basis of evidence available on record. Hence, these two decisions do not advance the case of the appellants.

In the light of finding of fact recorded by the first appellate court as affirmed by the High Court, the argument sought to be made that the Act gets attracted only to sectarian temples which are public and not to sectarian temples which are private in view of Sections 1(3), 6(18) and 6(20), do not help the appellants when there is a finding that it is not a private temple. Added to this, the temple was taken under the control of the Department in the year 1965.

That was not challenged by the appellants; Department called for objections for appointment of non-hereditary trustees not restricting to members of Vellala Community only; then also no objections were filed;

thereafter regular applications were invited for appointment of non-hereditary trustees not from the members of Vellala Community only; five persons including appellants 2 and 3 who volunteered for appointment as non-hereditary trustees were appointed by the resolution dated 31.1.1966; further in a special meeting conveyed by Inspector of the Department, one Manickavasakam Pillai was elected as Chairman of the Board and the said election was approved by the Assistant Commissioner of the Department on 7.3.1966;

on the expiry of the tenure of office of trustees, fresh notices were issued calling for applications from desiring persons to be appointed as non-hereditary trustees to fill up four vacancies in the Board. We specifically asked learned counsel for the appellants whether in the notices issued inviting applications for appointment as non-hereditary trustees, any restriction was made confining applications to the members of the Vellala Community only. The learned counsel fairly stated that in the notices, no such restriction was made. Again in 1972, as noticed in the impugned order, 5th appellant was appointed as trustee. The appellants 2, 3 and 5 were appointed by the Board and they were not chosen representatives of the community.

Under the circumstances, the claim of the appellants was rightly negatived looking to their conduct. Hence, it follows that the appellants were estopped by their conduct from contending that the suit temple is a denominational one and that the plaintiffs have any inherent right to be in management of the said temple.

As such they were not entitled to claim any protection under Article 26 of the Constitution or under Section 107 of the Act.

The decision in Gurpur Gunni Venkataraya Narashima Prabhu and Ors. (supra) in our view does not support the case of the appellants. That decision was rendered on the facts of that case as observed in the impugned judgment. In that case, it was found on evidence that the temple was founded by 37 Goud Saraswat Brahmin families of Gurpur that the trustees managing the temple belonged always to the said Community, the landed properties owned by the temple had all been endowed by members of the said community; there was no reliable evidence of endowment of any immovable property by any person outside the Community. Further in that case, the Subordinate Judge found that the defendants' witnesses on whom the defendants relied to prove that the temple was dedicated to the general Hindu community did not claim right of worship in the temple. But in the present case with which we are concerned, facts are different and findings of the fact recorded go against the appellants.

The learned Judge in the impugned judgment referred to the case of K.Eranna and Ors. (supra) and held that the observations made in that decision are too wide and cannot be said to be in conformity with the catena of decisions of this Court as well as the High Court of Madras which are referred to in the impugned judgment itself.

Thus, viewed from any angle, we do not find any merit in this appeal. Consequently, it is dismissed.

No costs.
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The point that falls for consideration in this case is whether the right of the temple attendants to get a portion of the offerings made to the deity in a temple is a religious right or the manner of collecting and getting a share of the offerings is a religious rite of the temple.

The answer must be in the negative in both the cases.

Collection and distribution of monies start after the devotees had done their worship and made their offerings to the deity. Offerings of fruit. flower and money are made to the deity by the devotees. This is done as a token of devotion of the pilgrims. But after the worship by the devotees is over, sweeping, collecting and distribution of a portion of offerings to the temple staff are not parts of any religious exercise. The manner of collection and distribution of a portion of the offerings among the temple staff may have a history of long usage but such usage cannot be part of religious practice or a religious right.

This case has been brought by a group of temple attendants called "Sevaks" contending that they are entitled to a share out of the collections of the offerings made by the devotees inside the Jagannath temple at Puri. They are traditionally intitled to the offerings made by the devotees (Veta and Pindika). This traditional method of collection of Veta Pindika and also of getting a portion of the same cannot be interfered with because that will amount to violation of guarantee of religious freedom under Articles 25 and 26 of the Constitution of India.

Collection and distribution of money even though given as offerings to the deity cannot be a religious practice.

The offerings whether of money, fruits, flowers or any other thing are given to the deity. It has been said in the Gita that "whoever offers leaf, flower, fruit or water to me with devotion I accept that". The religious practice ends with these offerings. Collection and distribution of these offerings or retention of a portion of the offerings for maintenance and upkeep of the temple are secular activities.

These activities belong to the domain of management and administration of the temple. We have to examine this case bearing this basic principle in mind. The offerings made inside the Temple are known as Veta and Pindika. Veta means the offerings that are given to Lord Jagannath at specified places in the Temple. Pindika means offerings that are given on the pedestal of the deities.

The case made out on behalf of the respondents is that their duties and rights are all contained in the Record of Rights of the Temple and among their rights is the right to get one half of the garland offered to the deity. They take all offerings like fruits, betel, batelnuts, coconuts, sweets, mirrors and other things. They stand near the Inner three Bada holding jugs (Gadu). Whatever Veta and Pindika is thrown they collect them and keep in the Gadu. There is an activity called "Pochha" which means that whatever Veta Pindika is thrown at the throne, the Mekaps collect them by stretching their hands to the extent they reach and put the amounts so collected in the Gadu. According to the Sanad (grant), they have to clean the throne keeping their feet at the edge of the throne but now for many days, they are cleaning it standing at the bottom of the throne. Whatever offerings fall down from the throne, they collect from the floor and put in the Gadu. Similarly, if anything falls from the walls, they collect and place it in the Gadu. All these collections made at or near the throne of the deity and various other places in the Temple are ultimately counted. Small coins are taken by them. They get one anna share in a rupee of the entire collection and the remaining Pindika income is deposited in the Temple office.

This practice, according to the Sevaks (Mekaps), is going on for a number of years and is recorded in the Record of Rights, and therefore, cannot be regarded as a secular activity. Their further contention is that by Section 28-B of Shri Jagannath Temple Act, 1954 which was introduced by an amendment with effect from 3.5.1983, serious encroachment has been made on the religious rights of the Sevaks. It has been provided by Section 28-B of the Act that one or more receptacles (Hundis) may be placed at such places as the Temple Committee may think fit inside the Temple for placing of offerings by the devotees visiting the Temple. It has categorically been provided that no person (which includes Sevaks) can go near or interfere in any manner with any hundi installed in the Temple. However, no authorisation is needed for going near a Hundi for the bonafide purpose of placing offerings therein. It has further been provided by sub-section (5) of Section 28-B that no Sevak shall be entitled to any share in the offerings placed in the Hundi installed. This, according to the Sevaks is a serious interference with their right to get one anna in the rupee of the total collection of the offerings made in the Temple.

This provision not only interferes with their religious right but also their right of property.

To examine this contention, the history of the tussle between the Sevaks and the persons in the management of the Temple has to be borne in mind. Puri Jagannath Temple is one of the important places of pilgrimage for the Hindus.

People from all over India come in thousands daily for Puja and Darshan. The Sevaks of various kinds have tried to run the Temple to their advantage. Religious considerations have been farthest to their thoughts and activities.

Various measures have been taken by the Government about the superintendence, control and management of the affairs of the Temple to ensure that religious practices are properly carried out and the pilgrims can worship the deities in a proper manner. The background of facts which led to the passing of Shri Jagannath Temple Act of 1954 has been narrated in the Object Clause of the Act. It has been stated that long prior to and after the British conquest.

the superintendence, control and management of the affairs of the Temple have been in direct concern of successive Rules. Governments and their officers. Attempts were made by the Government to regulate the management of the Temple from time to time. As early as on 28th April, 1809, Regulation IV was passed by the Governor-General in Council to ensure proper management of the Temple. The Raja of Khurda, later designated the Raja of Puri, came to be entrusted with the management of the affairs of the Temple and its properties as Superintendent. Even thereafter, grave and serious irregularities were committed in the administration of temple which led the Government to intervene on a number of occasions. It was noted in the object clause that in spite of this Regulation IV, the Administration had deteriorated and a situation had arisen rendering it expedient to re-organise the scheme of management of the affairs of the Temple and its properties and provide better administration and governance therefor in supersession of all previous laws.

The first step in the process to bring about reform in the management of the Jagannath Temple was The Puri Shri Jagannath Temple (Administration) Act 1952. It was stated in the objects and reasons of that Act :

"In the absence of any guidance from the Raja and sufficient contribution from him for the regular expenses of the Temple, the scheduled and disciplined performance of the Nitis has suffered beyond imagination and the Raj has practically lost all control over the different Sebaks and other temple servants.

Economic rivalry and moral degeneration of the servants and Sebaks has divested them of all sense of duty and co-operation Specific endowments are regularly misapplied and misappropriated.

Strikes amongst various classes are of common occurrence. The non- availability at the appointed hours of the Mahaprasad coveted and adored by millions of pilgrims is always there in these days. The lapses into unorthodoxy has resulted in extremely unorthodoxy has resulted in extremely unhygienic conditions inside the Temple and commission of heinous crimes even within the Temple precincts is not rare - even the image of - the deity has been at times defiled and its precious jewellery removed, peace and solemnity inside the Temple has given way to sheer goondaism and it is mainly the servants of the Temple that make up the unruly elements responsible for such lawless state of affairs." This recital in the object clause of the Act goes to show the Sevaks were not inspired by any religious fervor and wee not running the temple for religious purposes. The Raja had practically been robbed of all powers of control and all sorts of evil practices were being carried out inside the Temple by the Sevaks and other Servants of the temple. In order to put a stop to this sort of practices, the Puri Shri Jagannath Temple (Administration) Act, 1952 was passed. The Act empowered the State Government to appoint a Special Officer for preparation of the Record of Rights including the rights and duties of different Sevaks and Pujaris and other persons connected with the Seva-puja, management of the temple and its endowments. The last step was necessary because some valuable properties of Lord Jagannath had mysteriously disappeared. The Record was to be prepared by the Special Officer after examining all the documents connected with the temple and after hearing objections from all the interested parties. The Record was also to be examined by the local District Judge. After considering the objections, the District Judge had to finally approve and publish the Record in the Official Gazette. The State Government was empowered by Section 7 to make rules in consonance with the published Record for management of the temple.

Pursuant to the provisions of this Act, a Special Officer was appointed. A Record of Rights as envisaged by the Act was prepared by the Special Officer in which various duties and functions related to the persons including the Pujaris, Sevaks and other servants of the temple were enumerated of which many of the activities like collection and division of the monies and other offerings by and between the various Sevaks were of secular nature. The Record of Rights is not a collection of religious rites to be observed inside the temple. The object of the Act of 1952 was to curb the atrocities being committed by the sebaks. A Record of Right was necessary to pinpoint the various duties to be discharged by Pujaris, Sevaks and other attendants and the manner of doing these duties.

After the Record of Rights was prepared under the Act of 1952, the next step to ameliorate the condition inside the temple and curb the atrocities that were going on in the name of religion Shri Jagannath Temple (Administration) Act, 1954. This Act was passed "in supersession of all previous laws, regulations and arrangements, having regard to ancient customs and usages and the unique and traditional nitis and rituals contained in the Record of Rights prepared under the Act of 1952". By this Act, a Committee of Management was formed. The administration and governance of the temple and its endowments vested in the Committee. The Committee was to be a body corporate having a perpetual succession and common seal and could sue and be sued (Section 5). The Committee was headed by the Raja of Puri and comprised of various other persons like Collector of the District, the Administrator of the Temple and four persons nominated by the State Government from among the Sevaks of the temple.

The rights and privileges of the Raja of Puri in respect of the Gajapati Maharaja Seva wee fully protected by Section 8.

The Committee was empowered to constitute sub- committees to deal with (a) finance. (b) Nitis and (c) matters relating to Ratna Bhandar.

The Act also provided for appointment of Administrator and officers to assist him (Section 19). The Administrator was made responsible for the custody of all records and properties o the temple and was authorised to "arrange for proper collection of offerings made in the Temple" (Section 21). Among the various duties of the Administrator enumerated in the section 21 were :

"(f) to decide disputes relating to the collection, distribution or apportionment of offerings; fees and other receipts in cash or in kind received from the members of the public.

(g) to decide disputes relating to the rights privileges, duties and obligations of sevaks, office holders and servants in respect of seva-puja and nitis, whether ordinary or special in nature and:

(h) to require various sevaks and other persons to do their legitimate duties in time in accordance with the record-of- rights" The first challenge to this Act came from the Raja Birakishore, Raja of Puri by way of a writ petition. The Raja raised a number of Constitutional issues challenging the validity of the Act. It was contended that the Raja had been deprived of property without any compensation, Secondly, it was contended that he had the sole right of superintendence and management of the temple and that right could not be taken away without giving adequate compensation. The Act was further attacked on the ground that it was discriminatory and was hit by Article 14 of the Constitution. inasmuch as the Temple had been singled out for special legislation. It was also contended that Articles 26,27 and 28 of the Constitution had been violated by the provisions of the Act. Lastly it was contended that proposed utilisation of the temple funds was for purposes alien to the interests of the deity, was illegal an ultra vires. The case, Raja Birakishore v. The State of Orissa (1964) 7 SCR 32, was heard by a Constitution Bench of this court at great length. Various provisions of the Act were set out in the judgment including Section 15 and 21.

Special mention was also made of Section 21-A which laid down that all Sevaks, office-holders and other servants attached to the Temple or in receipt of any emoluments or perquisites therefrom shall, whether such service was hereditary or not, be subject to the control of the administrator. Reference was also made to the provisions relating to preparation of annual budget and audit of the accounts. This Court concluded:

"This review of the provisions of the Act shows that broadly speaking the Act provides for the management of the secular affairs of the temple and does not interfere, with the religious affairs thereof, which have to the performed according to the record of rights prepared under the Act of 1952 and where there is no such of record of rights in accordance with custom and usage obtaining in the Temple." It was also held that there was no violation of Article 14 by the impugned legislation because the Temple held a unique position amongst the Hindu temples in the state of Orissa. As regards deprivation of property, the Court pointed out that the Raja and his predecessors always had two distinct rights with respect to the Temple. They were Adya Sevaks of the Temple and as such they had certain rights and privileges. These rights had not been touched by the Act. They had also a right of management of the temple.

It carried no beneficial enjoyment of any property. The Act had deprived him of that right of management and conferred it upon a Committee of which he was the Chairman.

Clause (1) of Section 15 was attacked on the ground that the Committee had taken over power to arrange for proper performance of Seva-Puja and of the Nitis of the Temple in accordance with the record of rights. This was an encroachment upon the religious rights of the Raja. This Court held that there was no invasion of any religious right of the Raja by this clause. All that was provided was that it was the duty of the Committee to arrange for proper performance of Seva-Puja in accordance with the record of rights. It was pointed out:

"Sevapuja etc. have always two aspects. One aspect is the provision of materials and so on for the purpose of the sevapuja.

This is a secular function. The other aspect is that after materials etc. have been provided, the Sevaks or other persons who may be entitled to do so, preform the sevapuja and other rites as required by the dictates of religion. Clause (1) of Section 15 has nothing to do with the second aspect, which is the religious aspect of sevapuja; it deals with the secular aspect of the sevapuja and enjoins upon the committee the duty to provide for the proper performance of sevapuja and that is also in accordance with the record of rights. So that the committee cannot materials for sevapuja if the record of rights says that certain materials are necessary.

We are clearly of the opinion that cl. (1) imposes a duty on the committee to look after the secular part of the sevapuja and leaves the religious part thereof entirely untouched. Further under this clause it will be the duty of the committee to see that those who are to carry out the religious part of the duty do their duties properly.

But this again is a secular function to see that sevaks and other servants carry out their duties properly; it does not interfere with the performance of religious duties themselves. The attack on this provision that it interferes with the religious affairs of the Temple must therefore fail." The attack on Section 21 which specifically deals with powers and functions of the Administrator to appoint the employees of the temple and to specify the conditions and safeguards under which any Sevak, office-holder or servant will function and their right to be in possession of jewels or other valuable belongings of the Temple, to decide disputes, rights. privileges, duties and obligations of the Sevaks and other servants of the Temple, was repelled on the ground that these provisions were with respect to secular affairs and had no direct impact on the religious affairs of the Temple. It was also held that Section 21-A was clearly concerned with the secular management of the Temple for which disciplinary powers conferred on the Administrator were necessary in order to carry out the secular affairs.

It was further pointed out that no religious denomination had been deprived of any right to carry on their religious affairs protected by Article 25 of the Constitution.

After a detailed analysis of the various provisions of the Act, the Court came to the conclusion that the religious rights of the Raja or the religious rites to be observed in performance of Sevapuja were not interfered with in any way by the provisions of the act.

Thereafter, a Committee was formed. The management of the Temple came under statutory control. One of the things noted by the management was that the offerings in the Jugs or That is placed at several places being accounted for properly, To deal with this problem, closed receptacles were introduced in which the offerings had to be put. This led to the first round of litigation by a section of he Sevaks.

A Division Bench of the Orissa High Court in Bairagi Mekap & Anr. v. Shri Jagannath Temple Managing Committee, AIR 1972 Orrisa 10, dismissed the plea of the Khuntias (Sevaks) that placing of closed receptacles for collecting offerings interfered with their religious rights. It was held that the Record of Rights showed that it included both religious as well as secular activities. So far as Veta Pindika were concerned, the duties of khuntias were not of religious nature. It was held:

"With no ingenuity it can b said that watchmen by performing their duties as watchers or guards can be deemed to be performing any religious or spiritual rites or rituals. So far as Mekaps are concerned it is stated that during the Saha Mela, three of them remain at three badas holding the receptacles described as Gadu.

Whatever Bheta or Pindika is thrown near the Gadu, the receptacle.

Similar are their duties with regard to Bheta and Pindika put on Thali and Parakha near the kathas.

This, their duties are also purely of secular nature inasmuch as, they are either required to hold the receptacles or collect the offerings thrown on the ground and put them in the receptacles.

percentage as remuneration. It is difficult to agree with learned counsel for the appellants that these duties can in any manner be associated with the rites and rituals or the nitis performed before the deity. The fact remains that fact remains that once the offerings are made the religious part is over. The mekaps and Khuntias are required to guard the places or gather the offerings strewn on the floor and put them in the receptacles. These being the duties of the plaintiff sevaks, so far as Bheta and Pindika are concerned, I have no hesitation in agreeing with the view taken by the courts below that they are unconnected with the religious rites. They are purely of secular nature. Therefore, it is within the powers of the Administrator to arrange for proper collections of offerings by providing suitable receptacles to prevent pilferage by substitution Thalis, Parakhas and Jharis. Such substitution of the receptacles in no manner affects the performance of the rites of the plaintiff sevaks." The Court, therefore, upheld the right of the management of the Temple to place closed receptacles in various parts of the temple for collection of the offerings in place of traditional Jugs and Thalis. A Special Leave petition was filed against this judgment in this Court which was dismissed.

Shri Jagannath Temple Act, 1954 was thereafter amended with effect from 3.5.1983. By the amended provisions of Section 28-B and 28-C a fund called Shri Jagannath Temple Foundation Fund was set up which has led to the present dispute. The Fund was to be administered by a Committee consisting of the Chief Minister, the Minister in charge of Law, the Secretary to the Government in Law Department, the Secretary in charge of Department of Finance or his nominee and the Collector of District Puri. The administrator of the Temple was made Secretary of the Committee. The Committee was empowered with the approval of the State Government to instal one or more Hundis at such places in the temple as it may think fit for placing of offerings by pilgrims and devotees visiting the Temple. no person who is not authorised by the Administrator was to go near or interfere with the Hundi installed inside the Temple.

However, no authorisation was needed for any person who was going near the Hundi for the bonafide purpose of placing any offering therein. It was categorically declared that notwithstanding anything to the contrary contained in any law, custom, usage or agreement or in the Record of Rights, no Sevaks shall be entitled to any share in the offerings placed in the Hundi installed after the commencement of the Jagannath Temple (Amendment) Act, 1983. It was specifically provided that the Foundation Fund shall consist of all donations and contributions of the amount exceeding Rs.

500/- made by any person to the temple or in the name of any deity installed therein other than those which were made for any specific purpose.

The amounts in the Foundation Fund had to be invested in long-term fixed deposits with banks approved by the State Government. The State Government could also permit a portion of the Fund to be utilised for any purpose of the temple as specified by the State Government. All interests collected from the Fund had to be credited to another fund called Shri Jagannath Temple Fund. Out of the Jagannath Temple Fund, an amount not exceeding fifty per cent had to be paid to Shri Jagannath Sanskrit Vishwa Vidyalaya, Puri.

It was also provided that an amount not exceeding five per cent of the Jagannath Temple Fund had to be utilised for the welfare of the Sevaks. It may be mentioned in this connection that the monies lying in the credit of the Jagannath Temple Fund could be utilised, inter alia, for maintenance of the temple and its properties and also for training of Sevaks to perform religious ceremonies in the temple.

A writ petition was filed challenging the constitutional validity of Sections 28-B (5). 28-C (5)(a) and 28-C (9) by some of the Sevaks. Their contention was that they were entitled to one Anna share in Veta and Pindika according to the Record of Rights. Originally Veta and Pindika were collected in receptacles called Thalis and Jharias. The open receptacles were later on changed to wooden boxes and then to iron boxes at various places inside the temple. According to the writ petitioners the provisions of Section 28-B(1) introduced by 1983 Amendment were not in consonance with the temple tradition at all. It provided for installation of one or more Hundis in the Temple for placing offerings by pilgrims or devotees visiting the Temple. The Sevaks were not given any right to participate in the offerings placed in the Hundi It was contended that these new provisions were contrary to the custom and usage recorded in the Record of Rights. Although very may points were taken in the writ petition, at the time of hearing of the case, the challenge of the petitioner was mainly to Section 28-B(5) of the Shri Jagannath Temple Act, 1954 by which right of the Sevaks for a share in the collection in the Hundis was taken away. The said section is as follows:

28-B, Installation of Hundi-(1) The Committee may, with he approval of the State Government, install one or more receptacles (hereinafter referred to as Hundi) at such place or places in the Temple as it may think fit for placing of offerings by the pilgrims and devotees visiting the Temple.

X X x X X x (5) Notwithstanding anything to the contrary contained in any law, custom, usage or agreement or is the record-of-rights, no sevak shall be entitled to any share in the offerings placed in Hundi installed after the commencement of Shri Jagannath Temple (Amendment) Act, 10 of 1983." The case of the writ petitioners before the High Court was that the placement of the Hundis made serious encroachment upon the religious practice and rights of the Sevaks. The Sevaks had got a right to 1/6th share of the offerings made in the temple. The right of the Sevaks to get 1/6th share in the Veta and Pindika did not come to an end merely because the offerings were placed in the newly installed Hundis. Rights of the Sevaks to get a share in the offerings made by the pilgrims constituted 'property' and was an integral part of the religious rite of performing 'Seva' to Lord Jagannath. These religious rites could not be interfered with in any manner without violating Articles 25 and 26 o the Constitution of India. A grievance has been made that one category of Sevaks known as 'Dwaitatapati' had also been robbed of their traditional right to get a share in the Veta and Pindika, but they had been compensated by giving some money. Similar compensation has not been given to the Sevaks. This amounts to discriminatory treatment.

But the main thrust of the petition is that the right to receive a share of Veta and Pindika is a right to property and this right cannot be taken away without payment of proper compensation. Therefore, not only the religious rights protected under Articles 25 and 26 of the Constitution were violated but the provisions of Article 300A were also violated by taking away the right to property of the Sevaks.

The Court held that the right of the petitioner Sevaks to get a share of Veta and Pindika was a part and parcel of the Seva performed by them according to the Record of Rights. This right to get a share of the offerings could not be separated from the performance of the religious duties by the Sevaks. Deprivation of the Sevaks from getting a share in the offerings amounted to interference in religious practice and as such was hit by Article 25(1) of the Constitution of India. The Court held that sub-section (5) of Section 28-B and sub-section (9) of Section 28-C introduced by the Act 10 of 1983 laying down that the Sevaks shall not be entitled to any share in the offerings which were really in the nature of veta and Pindika were ultra vires the Constitution of India. The Court left open another question which was pending in appeal in another case as to whether the entire collection made in the Hundi constituted Veta and Pindika.

Aggrieved by this order, the appellants-Management Committee of the Jagannath Temple and also the Administrator have come up in appeal. The contention of the appellants is that the Sevaks had no religious right or fundamental right to a share in the offerings made in the temple. The Amendment Act which provides for setting up of Hundis at various places of the Temple also provided that a portion of the Temple Fund be utilised for welfare of the Sevaks and also provided for maintenance of disabled, old-age pension, marriage advance etc. From all these provisions, the Sevaks were likely to get material benefit. There was nothing unconstitutional or arbitrary in the amendments made. It was pointed out that if the claims of the Sevaks who were the writ petitioners were conceded, various other types of Sevaks may also have to be paid out of the newly created Fund. The result will be that the entire purpose of creation of the Fund will be defeated. Apart from the various charitable objects, money was needed for maintenance of the temple and also for providing facilities for the pilgrims. The Hundis were placed not in lieu of closed receptacles for collection of offerings but are something in addition to these receptacles. The devotees can, if they so like, make offerings in the traditional way on the altar or in the closed receptacles.

The first question that falls for determination in this case is whether the right of the Sevaks to get a share of the Veta and Pindika as recognised in the Record of Rights is a religious right. The question was specifically gone into in the case of Bairagi Mekap & Anr. V. Shri Jagannath Temple Managing Committee, AIR 1972 Orissa 10. The High Court in that case held that the right to get a share in the collection is a secular right. The religious ceremony ends when the offerings are made by the devotees. The collection of the offerings and distribution of those offerings among various groups of Sevaks and other servants were purely secular activities. The Special Leave Petition against this judgment of the High Court was dismissed. But in the judgment under appeal, a contrary view has been taken. It has been pointed out on behalf of the respondents that they were not parties to the first case. Moreover, the question in this case is whether any religious right of the Sevaks was interfered with by the new provisions of the Act introduced in 1983 whereby Hundis were placed at different places of the Temple and a declaration was made that Sevaks will not be entitled to any portion of the monies given by way of offerings in the Hundis.

A copy of the Record of Rights pertaining to Palia Mekaps has been handed up in Court. The Record of Rights starts with the recital under the heading "RECORD OF RIGHTS - SHRI JAGANNATH TEMPLE, PURI - Record of Rights and Duties of Various Classes of Sevaks and Others Employed for or connected with Seva-Puja of the Temple". The very heading indicates that the Record of Rights not only records the rights but also the duties of various classes of Sevaks and others employed or connected with Seva-Puja in the Temple.

But all these duties are not religious duties and the manner of discharging these duties are not religious rites. The Watchman (Palia Mekap has to guard the doors of the Temple till the arrival of the next Watchman. The Watchman has also to verify in the morning after opening the doors of the Sanctum Sanctum whether certain things are in order. He has also to check whether the garments of the deities are in order or not. This sort of duty is an usual duty of a Watchman or Keeper of the place and is of purely secular nature. It has been noted earlier in this judgment how the offerings made by the devotees are to be guarded and collected in Gadus (Jugs) by the Sevaks. The Sevaks have to do these jobs because they have ben appointed for this purpose For doing their work, they may be paid salaries.

They may also be remunerated by paying a portion of the offerings collected by them. Cleaning of the temple, including the collection of monies lying scattered all over the temple floor and also from the throne cannot be treated as performance of any religious rite. On the contrary, it is an act of pure and simple collection of money for which a prescribed portion is given to those who collect the money.

We do not see it as anything but a way of remunerating the Sevaks for the jobs done. The Sevaks cannot be said to be professing, practising or propagating religion by these acts of collection of money for remuneration.

Now the Hundis have been installed. Section 28B(4) forbids any person which includes Sevaks to go near the Hundis unless authorised by the Administrator. Devotees may, however, for the purpose of making offerings go near the Hundis. The Sevaks do not have to discharge any duty so far as the Hundis are concerned nor do they get any remuneration by way of a share in the offerings made in the Hundis. It is difficult to see how installation of the Hundis can amount to interference with the religious rights of the Sevaks. It has to be borne in mind that the offerings are made to the deities and not to the Sevaks. The Managing Committee has a right to decide how the monies which have been given as offerings to the deities will be collected and disturbed. If there is any change in the method of collection and distribution of offerings, the Sevaks cannot be heard to complain. The pilgrims may yet ignore the Hundis and make offerings to the deities in the traditional way by making their offerings at or near the throne. This right of the pilgrims or the manner of worshipping inside the temple has not been taken away by the Act in any way.

The Seva-puja will go on as usual. What the Act has done is only to provide for Hundis where the pilgrims, if they are so inclined, may deposit their offerings.

It is true that placing of the Hundis at different parts of the Temple has the possibility of reducing the income of the Makaps, but simultaneously, their duties and responsibilities have also diminished. They do not have to keep guard over the Hundis nor do they have to collect and deposit the offerings made in the Hundis with the temple authority. Collection of money also carries with it, the responsibility for accounting for the money collected. All these onerous obligations now stand reduced. it is not the case of the Sevaks that they have been asked to work without any pay. Therefore, in our view, there cannot be any question of violation of any religious right guaranteed by Articles 25 and 26 of the Constitution.

The Sevaks cannot also invoke Article 300A in the facts of this case. The offerings that are made to the deities are not the properties of the Sevaks. The Sevaks are given a share in these offerings as remuneration for guarding and collecting the offerings. They do not have to discharge these duties in regard to the monies deposited in the Hundis. They are not entitled to any share in these monies as of right. There cannot be any question of deprivation of any right to property of the Sevaks in the facts of this case. Merely because by mistake some monies were paid to 'Dwaitatapatis' as compensation will not confer any right on the Sevaks to get any such compensation. No right can be founded on a mistake committed by the Temple Committee.

Another aspect of the case which has to be borne in mind is that the Act of 1952 and the Act of Puri Shri Jagannath Temple (Administration) Act, 1954 had to be passed to stop mismanagement of the temple and misappropriation of the offerings by the Sevaks. It has been specifically recorded in the objects lause of the two Acts that the monies were being misappropriated and various heinous crimes were being committed inside the temple premises itself. The Sevaks had practically taken over the management of the temple. To put a stop to all these things, these two Acts were passed. A Committee was set up to restore discipline and proper atmosphere so that the Puja inside the Temple could be performed peace dully and properly.

A further aspect of the case is that the Puri Jagannath Temple is a very ancient structure which needs to be maintained properly. One of the objects of creation of Shri Jagannath Temple Fund is to maintain the temple and also to do various other chargeable works including training of Sevaks and providing medical relief, water and sanitary arrangement for the worshippers and the pilgrims and constructing buildings for their accommodation. Money is needed for all these purposes. The Temple Committee had adopted certain measures like placing closed receptacles in place of Gadu and also Hundis to ensure proper collection of the offerings. The monies are to be used for charitable purposes. The Sevaks cannot be heard to complain that their property and also religious rights had been taken away in the process. The placing of the Hundis may restrict their activities and also reduce their share in the offerings but that does not amount to abridgment of any religious or property right of the Sevaks.

Article 25 guarantees the right to profess, practice and propagate religion. In order to succeed, in this case, the Sevaks will have to establish that the duties assigned to them including collection of offerings made by the devotees amounted to 'practice of religion'. The Sevaks are servants of the temple and were subject to the discipline and control of the trustees of temple. The Administrator has been empowered by Section 21(2)(a) to appoint all officers and employees of the temple. Sub-section (2) of Section 21 also empowers the administrator :

"(e) to specify, by general or special orders such conditions and safeguards as he deems fit subject to which any sevak, officer-holder or servant shall have the right to be in possession of jewels or other valuable belongings of the Temple:

(f) to decide disputes relating to the collection, distribution or apportionment of offerings; fees and other receipts in cash or in kind received from the members of the public.

(g) to decide disputes relating to the rights, privileges, duties, and obligations of sevaks, office holders and servants in respect of seva-puja and nitis, whether ordinary of special in nature; and (h) to require various sevaks and other persons to do their legitimate duties in time in accordance with the record-of- rights." Section 21-A of the Act also declares that Sevaks, officer-holders and servants attached to the temple whether such service is hereditary or not would be subject to the control of the Administrator. The Administrator has been empowered by this Section to withhold receipt of emoluments or perquisites, to suspend or dismiss any of the aforesaid persons for various wrongful acts committed as set out in the section or for any other sufficient cause. Section 23 which is also important for out purpose is as under:

"23, Establishment Schedule:- (1) After the appointment of the first Administrator, he shall as soon as may be prepare and submit to the Committee a schedule setting forth the duties, designations and grades of the officers and employees who may in his opinion, constitute the establishment of the Temple and embody his proposals with regard to the salaries and allowances payable to them, and such Schedule shall come into force on approval by the Committee." All these provisions go to show that the Sevaks are appointed by the Administrator and have to do the jobs assigned to them by the Administrator. The Administrator has the power to take disciplinary proceedings against them whenever necessary. The Administrator has also been empowered to prepare a schedule of the employees of the temple and fix their salaries etc. These provisions again go to show that the Sevaks are essentially servants of the temple. The status of the Sevaks cannot by any means be equated with that of a Mahant or a Shebait. The Sevaks do not have any interest in the properties of the temple which they may have to guard. They have certain duties during the Seva-Puja but they are not allowed to touch the deities.

They have to clean the throne keeping their feet at the edge of the throne. They have to collect whatever Veta Pindika is thrown o the throne, standing on the ground stretching their hands as far as they reach. They bring golden ornaments from the Bhandar Mekaps for use in the three Dhupas and give them to the Puja Pandas and after the Puja they take back the ornaments and deposit the same in the Bhandar daily. They also bring the Sandal paste from the store house and give the same to the three Pandas. After the ritual is over, they deposit the silver plate in the Bhandar. They also bring camphor for light and remain present at the time of closure of the doors and sleep near the doors. These duties performed by the Sevaks are connected with Seva-Puja but the actual Seva-Puja is not done by the Sevaks. The collection of offerings including monies lying scattered inside the temple and also on the throne of the deities have nothing to do with the Seva-Puja.

These duties are performed after the Seva-Puja. These duties are performed after the seva-Puja is completed. The collection of monies and other offerings inside the temple cannot be treated as a practice of religion by the Sevaks.

They were simply discharging their duties assigned to them for remuneration. Every activity inside the temple cannot be regarded as religious practice. Moreover, sub-clause (2) of Article 25 of the Constitution has specifically reserved the right of the State for making any law 'regulating or restricting any economic, financial, political or other secular activity which may be associated with religious practice'. If there is any financial or economic activity connected with religious practice, the State can make law regulating such activities even though the activity may be associated with religious practice. In the instant case, we are of the view that the various duties assigned to the sevaks are nothing but secular activities, whether associated with religious practice or not. Moreover, the State Legislature has, in any event, power to frame laws for regulating collection and utilisation of the offerings of monies made inside the temple by the devotees.

In the case of Tilkayat Shri Govindlalji Maharaj vs.

The State of Rajasthan & Ors. (1964) 1 SCR 561, it was held by the Constitution Bench of this Court that the right to manage the properties of a temple was a purely secular matter and could not be regarded as a religious practice under Article 25(1) or as amounting to affairs in matters of religion under Article 26(b). It was held in that case that the provisions of Nathdwara Temple, 1959 did not contravene Articles 25(1) and 26(b) of the Constitution in so far as the temple properties are brought under the management of the Committee. t was further held that Section 30(2)(a) of the Act in so far as it conferred on the State Government power to make rules in respect of the qualifications for holding the office of the Goswami was invalid.

But what is of significance for the purpose of this case is that it was held that even though the first part of Section 30(2)(a) was invalid, the second part of the sub- section which enabled the State Government to frame rules in regard to the allowances payable to the Goswami was valid.

It was held :

"We think it is but fair that this part should be upheld so that a proper rule can be made by the State Government determining the quantum of allowances which should be paid to the Goswami and the manner in which it should be so paid. We would, therefore, strike down the first part of Sec.30(2)(a) and uphold the latter part of it which has relation to the allowances payable to the Goswami." The Court noticed in that case that the question as to whether a certain practice was of a religious nature or not, as well as the question as to whether an affair in question is an affairs in matters of religion or not, might present difficulties because sometimes practices, religious and secular, were inextricably mixed up. But the Court had no hesitation in holding that even though the State could not assume the power of laying down the qualifications for the holding of the office of Goswami which had to be done in accordance with the ancient rules, yet, the State was free not only to fix the remuneration payable to the Goswami but also the manner of such payment. In other words, payment of remuneration to a holder of the religious office, in whatever from, is not a religious activity. The State could modify the manner and quantum of such remuneration by law.

In the instant case, we see no why the Government cannot frame rules regulating the manner of payment of the Sevaks. They may be paid by giving them a percentage of the total collections made by them inside the temple. They may also be remunerated in some other way. But the Sevaks cannot, as a matter of right religious or temporal, claim that the entire offerings made in the temple whether in the Hundis or in the closed receptacles or anywhere else must be taken into account for fixing the commission payable to them.

In the case of Sri Venkataramana Devaru & Ors. vs. The State of Mysore & Ors. (1958) SCR 895, the validity of the Madras Temple Entry Authorisation Act came up for consideration. By this Act the disability of Harijans from entering into Hindu public temples was removed. The trustees of Sri Venkataramana contended tat it was a private temple and therefore was outside the scope of the Act, This plea was rejected. it was held in that case that the rights of a religious denomination to manage its own affairs in matters of religion under Art.26(b) were subjected to and controlled by a law protected by Art.25(2)(b) of the Constitution. it was further held :

"The expression 'matters of religion' occurring in Art.26(b) of the Constitution includes practices which are regarded by the community as part of its religion and under the ceremonial law pertaining to temples, who are entitled to enter into them for worship and where they are entitled to stand for worship and how the worship is to be conducted are all matters of religion." This case, however, does not lay down that collection of money given by way of offerings inside the temple after the worship is over, is to be treated as a religious practice. In fact, collection of money starts when the religious practice ends.

In the case of P.V.Bheemsena Rao vs. Sirigiri Pedda Yella Reddi & Ors. (1962) 1 SCR 339, the dispute related to an Inam grant. In that case this Court pointed out that there was a distinction between a grant for an office to be remunerated by the use of land and a grant of land burdened with service was well known in Hindu Law. The former was a case of a service grant and was resumable when the service was not performed. The latter was not a service grant as such but a grant in favour of a person though burdened with service and its resumption will depend upon whether the circumstances in which the grant was made establish a condition that it was resumable if the service was not performed.

In the case before us, the Sevaks have not been remunerated by grant of land while in service. One of the jobs assigned to the Sevaks is collection of money given as offering by the pilgrims. The Sevaks were entrusted with the duty of collecting the money and handing it over to the proper authority. As a matter of practice they were allowed a small percentage of the collection of the offerings made to the deities. There is nothing religious about this collection of money by Sevaks.

In the case of Seshammal & Ors. vs. State of Tamil Nadu (1972) 3 SCR 815, a Constitution Bench of this Court examined whether the Tamil Nadu Hindu Religious and Charitable Endowments Act, 1959, as amended in 1970, had in any way violated Articles 25 and 26 of the Constitution.

Section 55 of the Act as amended was under challenge. This Court upheld the validity of the amendment by holding that Section 28 directed the trustee to administer the affairs of the temple in accordance with the terms of the trust or usage of the institution. The Court held that the appointment of Archaka was a secular act even though after appointment. Archaka had to discharge religious duties. His Position was that of a servant subject to the disciplinary authority of the trustee. The trustee could inquire into the conduct of such servant and dismiss him for any misconduct. The Court observed.

"In view of sub-section (2) of Section 55, as it now stands amended, the choice of the trustee in the matter of appointment of an Archaka is no longer limited by the operation of the rule of next-in- line of succession in temples where the usage was to appoint the Archaka on the hereditary principle. The trustee is not bound to make the appointment on the sole ground that the candidate is the next-in-line of succession to the last holder alone, the trustee is released from the obligation imposed on him by section 28 of the Principal Act to administer the affairs in accordance with that part of the usage of a temple which enjoined hereditary appointments. The legislation in this respect, as we have shown, does not interfere with any religious practice or matter of religion and, therefore, is not invalid".

It was held that an Archaka had never been regarded as a spiritual head. he was a servant of the temple subject to the discipline and control of the trustee as recognised by the unamended Section 56 of the Act. That being his position the act of his appointment by the trustee was essentially secular. Merely because after appointment, the Archaka performed worship was no ground for holding that his appointment was either a religious practice or a matter of religion. he owed his appointment to a secular authority.

it was also held in that case that what constituted an essential part of a religion or religious practice had to be decided by the Courts with reference to the doctrine of a particular religion including practices which were regarded by the community as a part of its religion.

This Court held that the hereditary principle in the appointment of Archakas had been adopted and accepted from antiquity and had also been fully recognised in the unamended Section 55 of the Act. But the change effected by the amendment to Section 55 namely, the abolition of the principle of next-in-the line of succession was not invalid because the usage was a secular and not a religious usage.

An Archaka was not a spiritual head. He was a servant subject to the discipline and control of the trustee as recognised by unamended Section 56 of the Act. The Court observed as under :

"The Archaka has never been regarded as a spiritual head of any institution. He may be an accomplished person, well versed in the Agamas and rituals necessary to be performed in a temple but he does not have the status of a spiritual head. Then again the assumption made that the Archaka may be chosen in a variety of ways is not correct. The Dharam-Karta or the Shebait makes the appointment and the Archaka is a servant of the temple. It has been held in K Seshadri Aiyangar V.

Ranga Bhattar I.L.R. 35 Madras 631 that even the position of the hereditary Archaka of a temple is that of a servant subject to the disciplinary power of the trustee.

The trustee can enquiry into the conduct of such a servant and dismiss him for misconduct." On the basis of this principle, this Court held that the Amendment Act which empowered the trustees to appoint a fit person to be Archaka to do away with the requirement of hereditary appointment was not violative or Articles 25 and 26 of the Constitution in any way That the Archakas wee discharging certain religious functions inside the temple was not disputed. A distinction was drawn between religious and secular functions discharged by the Archakas.

Our attention was drawn to a recent decision of this Court in Pannalal Bansilal Pitti and Others v. State of A.P.

and Another. (1996) 2 SCC 498, where one of the points that came up for consideration was the validity of Section 144 of the Andhra Pradesh Charitable and Hindu Religious Institutions and Endowments Act, 1987. Section 144 did away with the system of payment of a share of offerings made "either in kind or in cash or both by the devotees either in Hundi, plate or otherwise" in the temples of Andhra Pradesh.

Provisions of this Section applied to any trustee, Dharmakarta, Mutawalli, any office-holder or servant including an Archaka or Mirasidar. The Court upheld the validity of the abolition of the traditional emoluments.

The Court held that the object of the Act was to prevent misuse of the trust funds for personal benefits. The Act was passed on the basis of a report of Challa Kondaiah Commission. That being the position, it was held that the legislative wisdom behind the abolition of the emoluments to various persons connected with the temple could not be doubted by the Court.

We were also referred to two other decisions of this Court in the cases of A.S.Narayana Dekshituly v. State of A.P. and Others, 91996) 9 SCC 548 and Bhuri Nath & Ors. v.

The State of Jammu & Kashmir & Ors. JT 1997 (1) S.C. 456.

These two judgments have no direct bearing on the controversy now before us. It is unnecessary for us to go into the questions decided in these judgments and we refrain from doing so. However, we are not to be understood as subscribing to the views expressed therein.

A review of all these judgments goes to shows that the consistent view of this Court has been that although the State cannot interfere with freedom of a person to profess, practise and propagate his religion, the State, however, can control the secular matters connected with religion. All the activities in or connected with a temple are not religious activities. The management of a temple or maintenance of discipline and order inside the temple can be controlled by the State. If any law is passed for taking over the management of a temple it cannot be struck down as violative of Article 25 or Article 26 of the Constitution.

The management of the temple is a secular act. The temple authority may also control the activities of various servants of the temple. The disciplinary power over the servants of the temple, including the priests, may be given to the Temple Committee appointed by the state. The Temple Committee can decide the guantum and manner of payment of remuneration to the servants. Merely because a system of payment is prevalent for a number of years, is no ground for holding that such system must continue for all times. The payment of remuneration to the temple servants was not a religious act but was of purely secular nature.

In view of these principles laid down in the aforesaid cases and having regard to the facts of this case, we are of the view that the installation of the Hundis for collection of offerings made by the devotees inside the Jagannath Temple at Puri did not violate the religious rights of the Sevaks of the Temple in any manner even though the sEvaks were denied any share out of the offerings made in the Hundis. Section 28-B of the Act cannot be struck down as violative of religious or property rights of the sevaks.

We are also of the view that it was open to the State to set up the Foundation Fund out of donations exceeding five hundred rupees made to the temple. The Sevaks could not claim any share out of the donations or contributions made to the Foundation Fund as of right. Sub-section (9) of Section 28-C was validity enacted.

We hold that the amended Section 28-B ad sub-section (9) of section 28-C of  Shri Jagannath Temple Act, 1954 do not contravene the provisions of Articles 25(1), 26 or 300-A of the Constitution of India in any manner.

The appeal is, therefore, allowed. The judgment of the High Court under appeal dated 5th October, 1993 is set aside. There will be no order as to costs.

CIVIL APPEAL NO 2979 OF 1995 In view of our above judgment in C.A. No. 3978 of 1995, this appeal is also allowed with no order as to costs.
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