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1. Leave granted.

2. Challenge in this appeal is to the order passed by a 
learned Single Judge of the Punjab and Haryana High Court 
allowing the Revision Petition filed under Section 401 of the 
Code of Criminal Procedure, 1973 (in short the 'Code') which 
was filed before it by Kurra Ram since deceased and 
represented by his daughter i.e. respondent No.2 in the 
present appeal. 

3. Background facts in a nutshell are as follows:

A complaint was filed by the aforesaid Kurra Ram 
alleging commission of offences punishable under Sections 
498-A, 406, 323, 506, 148 and 149 of the Indian Penal Code, 
1860 (in short the 'IPC') by Jaswant-son in law and husband 
of his daughter-Saroj, Ran Singh and Raj Bala, the present 
appellants who were father and mother of Jaswant and two 
others namely, Jai Singh and Suman, the brother and married 
sister of Jaswant. 

It was stated in the complaint that Saroj got married to 
Jaswant on 14.4.1994 and that she was harassed for dowry by 
the aforesaid accused persons. Learned Additional Chief 
Judicial Magistrate, Hissar, after recording preliminary 
evidence of the complainant, decided to proceed against all the 
accused persons for the alleged offences. Separate Revision 
Petitions were filed by Jai Singh, Ran Singh and Suman taking 
the stand that there is no offence made out so far as they are 
concerned. Learned Additional Sessions Judge found that no 
case was made out against aforesaid accused persons and 
directed that proceedings would continue only against 
Jaswant. The order dated 4.11.2003 disposing of the revisions 
in the aforesaid manner was challenged by Kurra Ram in the 
Revision Petition before the High Court. It was held by High 
Court that there is no ground to proceed against Jai Singh and 
Suman who may just be living in the house, but may not be 
interfering in matrimonial problems of Saroj and Jaswant. 
Therefore, the order of the Additional Sessions Judge was 
upheld to that extent. But so far as the present appellants are 
concerned the High Court inter alia observed as follows:

"However, when articles of dowry are handed 
over to elder members in the family that will 
mean that those were handed over to Ran 
Singh and Raj Bala i.e. father and mother of 
the husband who could misappropriate. It is 
they who can practice cruelty for less dowry or 
otherwise." 

(Underlined for emphasis)

The High Court noted that police had earlier registered a 
case and had sent cancellation report and thereafter the 
complaint was filed by Kurra Ram who appeared as PW-1, as 
his son Rajesh appeared as PW-2 and Saroj as PW-3. 

4. Learned counsel for the appellants submitted that the 
High Court failed to notice that some customary articles were 
given to relatives of the bridegroom. That cannot be covered by 
the expression 'dowry'. High Court noticed the fact that the 
complainant tried to rope even a married sister who was living 
far away and the brother, which shows the tendency to falsely 
implicate them. Reference is also made to the following 
observations of the High Court:

"..They are close relatives but the fact remains 
that an effort is made by the complainant to 
implicate as many persons as possible, in such 
matters."


5. Learned counsel for the respondent-State and the 
complainant submitted that it is not a case where the 
Additional Sessions Judge should have interfered and the High 
Court has therefore rightly set aside the order dated 4.11.2003 
which was impugned before it. 

6. Section 2 of the Dowry Prohibition Act, 1961 (in short 
'Dowry Act') defines "dowry" as under:-

Section 2. Definition of 'dowry' 
 In this Act, 
'dowry' means any property or valuable 
security given or agreed to be given either 
directly or indirectly 



(a) by one party to a marriage to the 
other party to the marriage; or

(b) by the parents of either party to a 
marriage or by any other person, to 
either party to the marriage or to any 
other person, 

at or before or any time after the marriage in 
connection with the marriage of the said 
parties, but does not include dower or mehr 
in the case of persons to whom the Muslim 
personal law (Shariat) applies.

Explanation I- For the removal of doubts, it is 
hereby declared that any presents made at 
the time of a marriage to either party to the 
marriage in the form of cash, ornaments, 
clothes or other articles, shall not be deemed 
to be dowry within the meaning of this 
section, unless they are made as 
consideration for the marriage of the said 
parties.

Explanation II- The expression 'valuable 
security' has the same meaning in Section 30 
of the Indian Penal Code (45 of 1860)."


7. The word "dowry" is defined in Section 2 of the Dowry 
Act. Thus, there are three occasions related to dowry. One is 
before the marriage, second is at the time of marriage and the 
third "at any time" after the marriage. The third occasion may 
appear to be unending period. But the crucial words are "in 
connection with the marriage of the said parties". Other 
payments which are customary payments e.g. given at the 
time of birth of a child or other ceremonies as are prevalent in 
different societies are not covered by the expression "dowry". 
(See Satvir Singh v. State of Punjab (2001 (8) SCC 633)) 
. 

8. The High Court has fallen in grave error while observing 
that present appellants "could misappropriate" and "who can 
practice cruelty". The conclusions to say the least are 
presumptuous. Learned Additional Sessions Judge by a well 
reasoned order had held that there was no material to show 
that demand for any dowry was made and an attempt was 
made to rope in many persons. When the High Court was 
interfering with such conclusions arrived at on facts it ought 
to have indicated the reasons necessitating such interference. 
That has not been done and on the contrary on presumptuous 
conclusions the order of learned Additional Sessions Judge 
has been set aside. 

9. Reasons introduce clarity in an order. On plainest 
consideration of justice, the High Court ought to have set forth 
its reasons, howsoever brief, in its order indicative of an 
application of its mind. The absence of reasons has rendered 
the High Court's judgment not sustainable. 

10. Even in respect of administrative orders Lord Denning 
M.R. in Breen v. Amalgamated Engineering Union (1971 (1) All 
E.R. 1148) observed "The giving of reasons is one of the 
fundamentals of good administration". In Alexander Machinery 
(Dudley) Ltd. v. Crabtree (1974 LCR 120) it was observed: 
"Failure to give reasons amounts to denial of justice". Reasons 
are live links between the mind of the decision taker to the 
controversy in question and the decision or conclusion arrived 
at". Reasons substitute subjectivity by objectivity. The 
emphasis on recording reasons is that if the decision reveals 
the "inscrutable face of the sphinx", it can, by its silence, 
render it virtually impossible for the Courts to perform their 
appellate function or exercise the power of judicial review in 
adjudging the validity of the decision. Right to reason is an 
indispensable part of a sound judicial system, reasons at least 
sufficient to indicate an application of mind to the matter 
before Court. Another rationale is that the affected party can 
know why the decision has gone against him. One of the 
salutary requirements of natural justice is spelling out reasons 
for the order made, in other words, a speaking out. The 
"inscrutable face of a sphinx" is ordinarily incongruous with a 
judicial or quasi-judicial performance. 

11. It is to be noted that the High Court itself has held that 
there was an attempt to rope in many persons and it did not 
find any merit or challenge to the discharge of the married 
sister and the brother. 

12. Above being the position, the impugned order of the High 
Court cannot be maintained and is set aside. We make it clear 
that we have not expressed any opinion on merits so far as 
husband Jaswant is concerned. 

13. The appeal is allowed to the aforesaid extent.

Justice Reghupathi seal Misuse of 498a!!!!!: Register dowry case only after concerning the dowry prohibition officer’s concern
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ORDER


Pursuant to the direction of this Court dated 07.07.2008 to
file compliance report, the Director General of Police in
consultation with the Government, has issued the following Circular
Memorandum:-

" Circular Memorandum

Sub- Filing of cases registered under
Dowry Death / Suicide in All
Women P.S. - Instructions issued.
*****

The Honorable High Court has issued the following
observation in M.P. No.1/2008 in Criminal Original Petition
No.10896/2008 filed by Tr.Romaiah.

i) Except in cases of Dowry Death/suicide and offences of
serious nature, the Station House Officers of the All Women Police
Stations are to register F.I.R. only on approval of the Dowry
Prohibition Officer concerned.
ii) Social workers/mediators with experience may be
nominated and housed in the same premises of All Women Police
Stations along with Dowry Prohibition Officers.
iii) Arrest in matrimonial disputes, in particular arrest of
aged, infirm, sick persons and minors, shall not be made by the
Station House Officers of the All Women Police Stations.
iv) If arrest is necessary during investigation, sanction
must be obtained from the Superintendent of Police concerned by
forwarding the reasons recorded in writing.
v) Arrest can be made after filing of the final report
before the Magistrate concerned if there is non-cooperation and
abscondance of accused persons, and after receipt of appropriate
order (Non-Bailable Warrant).
vi) Charge sheet must be filed within a period of 30 days
from the date of registration of the F.I.R. and in case of failure,
extension of time shall be sought for from the jurisdiction
Magistrate indicating the reasons for the failure.
vii) No weapon including Lathis/physical force be used while
handling cases at the All Women Police Stations.
viii) Complainants/victims should be provided with adequate
security/accommodation at Government Home and interest of the
children must be taken care of.
ix) Sridana properties/movables and immovable to be restored
at the earliest to the victims/complainants and legal aid may be
arranged for them through Legal Services Authority for immediate
redressal of their grievances.

2) The Commissioners of Police in cities and Superintendents
of Police in Districts are requested to strictly follow the above
instructions without any deviations.

3) Receipt of the same should be acknowledged.


Sd/- (29.07.2008)
For Director General of Police."

2. In respect of suggestion Nos.8 and 11 made by this Court;
in the letter, dated 01.08.2008, of the Director General of Police,
it has been stated as follows:-

" 2) With regard to the suggestion No.8, i.e., "A different
Uniform other than the regular one may be recommended for these
police officers" - the matter requires deliberations at length with
Senior Police Officers in the State. All the Senior Officers have
been addressed to send their view on the subject. After obtaining
their views the matter will be discussed at State Headquarters and a
report in this regard will be sent.
3) With regard to suggestion No.11 - Director
General of Police, Training has been addressed to initiate action to
conduct Education programme for Police Officers on the objects of
the legislation, judicial pronouncements and development of law.
Further progress report will be sent. "

3. Learned Government Advocate (Crl. Side) submits that, by
virtue of the above Circular Memorandum, all the Commissioners of
Police and the Superintendents of Police in the State have been
instructed to scrupulously follow the suggestions, enumerated in the
form of instructions, and therefore, in effect, the order of this
Court has been complied with.

4. The complaisant reaction to the suggestions made by this
Court and issuance of the aforesaid Circular Memorandum with
suitable instructions by the Director General of Police deserves
deep appreciation of this Court. It must also be pointed out that
though several such suggestions and instructions were earlier
made/issued in that perspective by the Honourable Supreme Court as
well as this Court, there was no expected progress or outcome since,
in course of time, the system started trailing with the same
deviation and anomalies to reform/correct which the instructions
were issued. At least now, this Court is anxious to see that the
directives are strictly followed perpetually with letter and spirit
by the Investigating Officers of the Department in particular the
officers posted at the All Women Police Stations.

5. Before parting, having regard to the directions issued to
the Police Department, this Court deems it necessary to outline
certain aspects with regard to the role of the Judicial Magistrates
and their effective functioning in deriving a positive outcome.
As could be seen, though suitable directions have been given
to the police, in particular to the Station House Officers, still
there may be scope for misuse of power. The directions/instructions
are only illustrative and not exhaustive. When the investigating
officers seek for remand of the accused, the Magistrates must
examine the necessity for the same and only where there are valid
grounds for believing that the accusation or information is well-
founded and it appears that the investigation cannot be completed
within a period of 24 hours, remand may be ordered. Violation of
human rights and infringement of personal liberties must be viewed
seriously. Except in cases of grave nature viz., dowry death,
murder, suicide, hurt, etc., in other matters like matrimonial
disputes between spouses where it may not take much time for the
police officer to interrogate/investigate, remand should not be
ordered mechanically, for, remand of an accused by a Magistrate is
not automatic one on the mere request of the investigating officer
and sufficient grounds must exist for the Magistrate to exercise the
power of remand. To put it clear, a requisition of remand by the
police must accompany the Case Diary, whereupon, the Magistrate must
satisfy himself as to the adequacy and genuineness of the grounds
necessitating judicial custody and while passing orders for remand
or extension of remand, he must be alert to see that the liberty of
the citizen is not violated by the police due to arbitrary exercise
of power. Though a detailed speaking order is not required for
remand, application of judicial mind is absolutely necessary.
Of course, it is provided in the Code that remand should not
exceed 15 days at a time, but, it does not mean that in all cases,
remand for 15 days should be ordered invariably. At the time of
production of the accused before the Magistrates, they should
examine the necessity and even at the time of initial remand, if it
appears that remand is not necessary, bail application can be
entertained provided the accused is prepared to furnish necessary
surety or security as may be directed by the court. Likewise, in
cases where remand is required to be ordered, the period must be
circumscribed depending upon the nature of the case, the materials
produced by the prosecution and the actual requirement. Though the
law is manifestly clear, plain and patent, in many cases, it is
witnessed that, on the mere request of the investigating officers,
remand is ordered mechanically without application of mind and such
illegal practice must be avoided.
It must also be borne in mind that the object behind the
enactment of Section 498-A IPC and the Dowry Prohibition Act is to
check and curb the menace of dowry and at the same time, to save the
matrimonial homes from destruction. Our experience shows that,
apart from the husband, all family members are implicated and
dragged to the police stations. Though arrest of those persons is
not at all necessary, in a number of cases, such harassment is made
simply to satisfy the ego and anger of the complainant. By suitably
dealing with such matters, the injury to innocents could be avoided
to a considerable extent by the Magistrates, but, if the Magistrates
themselves accede to the bare requests of the police without
examining the actual state of affairs, it would create negative
effects thereby, the very purpose of the legislation would be
defeated and the doors of conciliation would be closed forever. The
husband and his family members may have difference of opinion in the
dispute, for which, arrest and judicial remand are not the answers.
The ultimate object of every legal system is to punish the guilty
and protect the innocents.
It is only before the jurisdiction Magistrate concerned, on
conclusion of the investigation, final report is filed, whereupon,
trial of the case is taken up and, in matters relating to serious
offences, committal proceedings are initiated. It is the learned
Magistrates who are empowered to order maintenance under Section 125
Cr.P.C. and award compensation in appropriate cases. Pending
investigation, for grant of instant relief viz., to award interim
maintenance, interim compensation, entrust custody of minor, forward
the victims to Govt. Homes, issue search warrant, order bailable or
non-bailable warrant, restore sridana properties, send the injured
to the Hospital, provide security, etc., to the
complainant/wife/victim, the learned Magistrates can be approached
and at such point of time, the Magistrates must see to it that
orders are passed without any delay. The preliminary job of an
Investigating Officer including that of the Officers posted at the
All Women Police Stations is only to collect the materials in
respect of the dispute they are investigating and place the same
before the court/Magistrate. For adjudicating any issue, the
dispute must be forwarded only to the learned Magistrate or the
Family court. In this type of fragile matters, in the name
of 'petition enquiry' or investigation after registration of
F.I.R., the police should not be allowed to conduct lengthy
panchayats in police stations. If the dispute could not be resolved
within a period of one week, a conclusion must be reached one way or
the other and the matter must be forwarded to the learned Magistrate
concerned.
Therefore, while considering such cases, the learned
Magistrates are directed to apply their judicial mind having regard
to the propounded principles and procedure and the various aspects
pointed out in the course of this order and also to monitor
scrupulous adherence to the instructions referred to above by the
police officers concerned.

6. With the above observations and direction, the petition
is closed.

7. Registry is directed to immediately circulate copy of
this order as well as the earlier order dated 07.07.2008 to the
Director General of Police, Tamil Nadu, and all the Judicial
Magistrates for compliance.
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ACT: 

Indian Evidence Act, 1872 (Act 1 of 1872) ss. 7 and 8 
-Tape recording - Value 
-Code of Criminal Procedure, 1898 ( Act 5 of 1898) s. 162 
-Talk recorded on tape in seclusion with police decoy, 
-Police Officer in another room 
-If statement made to the police. 

Constitution of India, Art. 20(3) 
-Police laid trap 
-Person makes incriminating statement not knowing the trap 
-If protected. 


HEADNOTE: 

On report of S, that the appellant had offered a bribe to 'him, which S did not accept, the Police laid a trap. S called the appellant at his residence and in the room where they alone were present, the appellant handed over the bribe to S. In the room a microphone of 'a tape recorder was concealed and their conversation recorded. The Police offi-cers and the radio mechanic kept concealed in another room. S was the only eye-witness to the offer of the bribe and the tape was kept in the custody of the police inspector but was not sealed. The appellant was convicted under s. 165A I.P.C., which the High Court upheld. 

In appeal, this Court :- HELD:The conviction must be upheld. 

The contemporaneous dialogue between the appellant and S formed part of the' res gestae and is relevant and admissible under s. 8 of the Indian Evidence Act. The dialogue is proved by S. The tape record of the dialogue corroborates his testimony. The process of tape recording offers an accurate method of storing and later reproducing sounds. The imprint on the magnetic tape is the direct effect of the relevant sounds. Like a photograph of a relevant, incident, a contemporaneous tape record of a relevant conversation is a relevant fact and is admissible under s. 7 of the Indian Evidence Act. The time and place and accuracy of the recording must be proved by a competent witness and the voices must be properly identified. One of the features of magnetic tape recording is the ability to erase and re-use the recording medium. Because of this facility of erasure and re-use, the evidence, must be received with caution. The court must be satisfied beyond -reasonable doubt that the record has not been tampered with. 

Rup Chand v. Mahabir Parshad and Anr. A.I.R. 1956 Punj. 173; Mahindra Nath v. Biswanath Kundu, 67 C.W.N. 191; approved. 

S. Pratap Singh v. The State of Punjab, [1964] 4 S.C.R. 733 and R. v. Maqsud Ali, [1965] 2 All E.R. 464; followed. 

There was other evidence showing that the tape recording was not tampered with. The fact that the defence did not suggest any tampering lends assurance to the credibility of the other evidence. The courts below rightly held that the tape recorder faithfully recorded and reproduced the actual conversation. The use of the statements of both S and the appellant when the trap was laid, was not barred by s. 162 of the Code of Criminal Procedure. 'The appellant was not making a statement to the sub-inspector of police or to any other police officer. He was not even aware that any police officer was listening to him. He was talking to S. No doubt S was a police decoy assisting the police in their investigation, but the statement of the appellant to S while making another offer of a bribe cannot be regarded as a statement by him to the police. Nor can the words uttered by S be regarded as a statement to the police. S was talking to the appellant. He knew that what he said was being recorded for subsequent use by the police officers. But he was not speaking to any police officer. There was a dialogue in which. S and the appellant took part. Each spoke to the other, but neither made a statement to a police officer. [724 H; 725 D-F] 

Ramkishan Mithanlal Sharma v. The State of Bombay, [1955] 1 S.C.R. 903, 922-23; referred to. 

The appellant was not right in claiming protection under Art. 20(3) of the Constitution against the use of the statement made by him on the ,-,round that by the active deception of the police, he, was compelled to be a witness against himself The appellant was not compelled to be a witness against himself. He was free to talk or not to talk. His conversation with S was voluntary. There was no element of duress, coercion or. compulsion. His statements were not extracted from him in an oppressive manner or by force or against his wishes. The fact that the, tape recording was done without his knowledge is not of itself an objection to its admissibility in evidence. [726 B-D] 



JUDGMENT: 

CRIMINAL APPELLATE JURISDICTION : Criminal Appeal No 213 of 1963. 

Appeal by special leave from the judgment and order dated' July 2, 3, 1963 of the Bombay High Court in Criminal Appeal, No. 1243 of 1962. 

B. M. Mistry, Jatendra Mahajan, and J. B. Dadachanji, for the appellant. 

S. G. Patwardhan, R. N. Sachthey, S. P. Nayyar for R. H.-Dhebar, for the respondent. 

The Judgment of the Court was delivered by Bachawat, J. 

In this appeal, the appellant challenges the legality of his conviction under S. 165-A of the Indian Penal Code. His wife Rukhanbai was the owner of the two house properties in 'F' ward of the Bombay Municipal Corporation.. The buildings were in a ruinous condition and she was served with notices under S. 354 of the Bombay Municipal Corporation Act requiring her to repair and secure them. 

The notices were not complied with and prosecutions under S. 471 of the Act were started against her in the Presidency magistrate's court. 

The summonses issued to her were served by affixation and on her failure to appear in court a bailable warrant for her arrest was issued. 

One Munir Ahmed Shaikh, a notice clerk attached to 'F' ward building department of the Bombay Muni--cipal Corporation, was entrusted with the duty of serving the warrant. The charge against the appellant was that he offered to Shaikh on July 18, 1960, a sum of Rs. 25 and on August 2, 1960, a sum of Rs. 100 as a bribe for not executing the warrant. The appellant started making approaches to Shaikh from July 1, 1960. Shaikh reported the matter to the municipal commissioner who directed N. W. Naik to investigate into the matter. Naik was the administrative, officer of the corporation in charge of investigation of complaints regarding corruption, bribery and other malpractices. Over the telephone Shaikh arranged a meeting with the appellant in the evening of July 18, 1960 at the office of the India Metal Co., of which one A. M. Karachiwala was the proprietor. Naik under the assumed name of C. J. Mehta went with Shaikh to the office of the India Metal ,Co. In the presence of Naik, the appellant offered a bribe of Rs. 25 to Shaikh on July 18, 1960 but Shaikh did not accept the bribe. 

On August 2, 1960 the appellant had a telephone talk with Shaikh and fixed an appointment at 'Shaikh's residence in the evening. Shaikh lodged a complaint with the anti-corruption Bureau reporting the offer of a bribe of Rs. 25 on July 18 and the appointment at his residence in the evening_ of August 2. After the complaint was recorded, S. G. S. I. Mahajan obtained the necessary permission from the Chief Presidency magistrate to investigate into the offence. Mahajan decided to lay a trap. ,On a sofa in the outer room of Shaikh's residence he set up a microphone which was connected to a tape recorder in the inner room The microphone was concealed behind books. Mahajan, a radio mechanic and other members of his party remained in the inner room. Shaikh stayed in the outer room. The outer room and the person of Shaikh were searched and no cash was found. At the appointed hour, the appellant came to Shaikh's residence and was received by Shaikh in the Outer room. Shaikh and the appellant had an intimate conversation. The appellant offered :a bribe to Shaikh, produced ten currency notes of Rs. 10 each and gave them to Shaikh. When Shaikh gave the pre-arranged signal "Salim pan lao", Mahajan and other members of his party entered the outer room and found the currency notes in Shaikh's short pocket. The tape recorder was switched on as :Soon as the appellant arrived and was switched off after the signal was given. The conversation between Shaikh and the appellant was recorded in the tape recorder. The tape remained in the custody of Mahajan. From the shorthand notes made after the tape was replayed one Yakub prepared a transcription of the conversation. The accuracy of the transcription is admit-ted. At the trial of the case, the tape recorder was played in court. 

The special judge for greater Bombay found the appellant guilty of the offence under S. 165-A of the Indian Penal Code and sentenced him to simple imprisonment for 18 months and a fine of Rs. 500, in default further imprisonment for six months. with the recommendation that he should be treated as class 1 prisoner. Karachiwalla, the proprietor of India Metal Co., at whose office the bribe of Rs. 25 was offered was charged at the trial with aiding and abetting the commission of the offence under S. 165-A, but was acquitted. The appellant preferred an appeal to the High Court. At the commencement of 'the appeal he waived formal notice for enhancement of the sentence. The High Court convicted the appellant under s. 165-A on both counts of the charge separately and sentenced him to rigorous imprisonment for one year on each count, the sentences to run concurrently, and a fine of Rs. 250 or in default rigorous imprisonment for three months on each count. The High Court decline& to recommend class 1 to the appellant. Subject to this modification of the sentence, the appeal to the High Court was dismissed. The appellant has filed this appeal by special leave. 

With regard to the incident of July 18, 1960 the High Court was not inclined to accept the evidence of Shaikh without independent corroboration. The High Court found that Shaikh was substantially corroborated by Naik who had played the role of a detective. Mr. Mistry argued that Naik was an accomplice and his evidence should not be accepted without corroboration. It is not right to say that Naik was an accomplice. He did not provoke or participate in any crime. The defence counsel conceded in the High Court that Naik had no animus for giving false evidence. The High Court found Naik to be a reliable witness and worthy of credit and we see no ground for reviewing this conclusion and the concurrent finding of the courts below that the charge of the offer of a bribe by the appellant to Shaikh on July 18, 1960 was proved. 

Shaikh was the only eye-witness to the offer of the bribe on August 2, 1960. Mahajan the radio mechanic and other per-sons who kept themselves concealed in the inner room of Shaikh's residence did not witness the offer of the bribe, nor did they hear the conversation between Shaikh and the appellant. 

The High Court was not inclined to accept the evidence of Shaikh without corroboration. 

But the High Court found that his evidence was sufficiently corroborated by the tape recorder. The appellant handed over Rs 100 to Shaikh on August 2, 1960. The contemporaneous dialogue between them formed part of the res gestae and is relevant and admissible under S. 8 of the Indian Evidence Act. The dialogue is proved by Shaikh. The tape record of the dialogue corroborates his testimony. The process of. tape, recording offers an accurate method of storing and later reproducing sounds. The imprint on the magnetic tape is the direct effect of the relevant sounds. Like a photograph of a relevant.incident, a contemporaneous tape record of a relevant conversation is a relevant fact and is admissible under s. 7 of the Indian Evidence Act. 

In Rup Chand v. Mahabir Parshad and another(1) A.I.R. 1956 Punj. 173., a tape record of a former statement of a witness was admitted in evidence to shake the credit of the witness under s. 155(3) of the Indian Evidence Act. The case was followed in Manindra Nath v. Biswanath Kundu (2) 67 C.W.N. 191.. In S. Pratap Singh v. The State of Punjab (3) [1964] 4 S.C.R. 733., the tape record of a conversation was admitted in evidence, to corroborate the evidence of witnesses who had stated that such a conversation had taken place. In R. v. Maqsud Ali (4) [1965] 2 All E.R. 464. a tape record of a conversation was admitted in evidence, though the only witness who overheard it was not conversant with the language and could not make out what was said. If a statement is relevant, an accurate tape record of the statement is also relevant and admissible. The time and place and accuracy of the recording must be proved by a competent witness and the voices must be properly identified. 

One. of the features of magnetic tape recording is the ability to erase and re-use the recording medium. 

'Because of this facility of erasure and re-use, the evidence must be received with caution. The court must be satisfied beyond reasonable doubt that the record has not been tampered with. 

The radio mechanic did not hear the conversation but he proved that the tape recorded all the sounds produced in the room where only Shaikh and the appellant were present. The voices of the appellant and Shaikh were properly identified. 

The tape was not sealed and was kept in the custody of Mahajan. The absence ,of sealing naturally gives rise to the argument that the recording medium might have been tampered with before it was replayed. However, it was not suggested either in the cross examination of the prosecution witnesses or in the answers under s. 342, Criminal Procedure Code, that any tampering had taken place with the Recording. While admitting the accuracy of material parts of the conversation reproduced by the tape recorder, the appellant in his examination under s. 342 attempted to explain the conversation and the object of his visit and-said that-tie had gone to Shaikh's 'residence for obtaining repayment of a loan of Rs. 100 which he had advanced to Shaikh on July 19, 1960. The High Court rejected the appellant's explanations. 

Mr. Mistry was right in saying that the High Court could-not accept the inculpatory ,part and reject the exculpatory part of the appellant's answers under S. 342. But there was other evidence showing that the tape recording 'was not tampered with. The fact that the defence did not suggest any tampering lends assurance to the credibility of the other evidence. The courts below rightly held that the tape recorder faithfully recorded and reproduced the actual conversation. 

The appellant had walked into a pre-arranged trap. Mahajan and other police officers had hidden themselves in the inner room. Shaikh knew that the police officers were recording the conversation and was naturally on his guard while talking to the appellant. The appellant was not aware of the presence of the police officers. He was lulled into a sense of security and was off his guard. The offence of the attempt to bribe Shaikh on July 18, 1960 had already been committed and reported to the police and was under investigation on August 2, 1960 when Shaikh and the appellant met and talked. The evidence of the conversation was tendered at the trial of the offence committed on July 18, 1960 and of the connected offence committed on August 2, 1960. 

Mr. Mistry argued that in these circumstances, the use of the statements of both Shaikh and the appellant on August 2, 1960, was barred by S. 162 of the Code of Criminal Procedure. We are not impressed with this argument. The appellant was not making a statement to Mahajan or to any other police officer. He was not even aware that any police officer was listening to him. He was 'talking to Shaikh. No doubt Shaikh was a police decoy assisting the police in their investigation, but the statement of the appellant to Shaikh while making another offer of a bribe cannot be regarded as a statement by him to the police. Nor can the words uttered by Shaikh be regarded as a statement to the police. Shaikh was talking to the appellant. He knew that what he said was being recorded for subsequent use by the police officers. But he was not speaking to any police officer. There was a dialogue in which Shaikh and the appellant took part. Each spoke to the other but neither made a statement to a police officer. The case of Ramkishan Mithanlal Sharma v. The State of Bombay (1) [1955] S.C.R.903,922-23. shows that where identification parades are directed and supervised by police, officers and held in their presence and the panch witnesses take a minor part in the matter, the statements of the identifiers may be regarded as statements to the police officers. In the present case, the police officers set the stage for the drama in which the actors were Shaikh and the appellant. The officers hid themselves in the inner room and took no part in the drama. Neither of them can be regarded as having made a statement to a police officer as contemplated by S. 162. 

Counsel claimed protection under Art. 20(3) of the Constitu-tion against the use of the statements made by the appellant on August 2, 1960. He argued that by the active deception of the police, the appellant was compelled to, be a witness against himself. Had the appellant known that the police had arranged a trap, he would not have talked as he did. Compulsion may take many forms. A person accused of an offence may be subject to physical or mental torture. He may be starved or beaten and a confession may be extorted from him. By deceitful means he may be induced to believe that his son is being tortured in an adjoining room and by such inducement he may be compelled to make an incriminating statement. But we cannot say that in this case the appellant was compelled to be a witness against himself. He was free to talk or not to talk. His conversation with Shaikh was voluntary. There was no element of duress, coercion or compulsion. His statements were not extracted from him in an oppressive manner or by force or against his wishes. He cannot claim the protection of Art. 20(3). The fact that the tape recording was done without his knowledge is not of itself an objection to its admissibility in evidence. In saying so, the Court does not lend its approval to the police practice of tapping telephone wires and setting up hidden microphones for the purpose of tape recording. 

The High Court rightly convicted the appellant of the offence under s. 165A of the Indian Penal, Code. Counsel pleaded for reduction of the sentence. The appellant is sixty years old. He is suffering from cardiac troubles. He was removed to jail from the hospital in an ambulance on July 29, 1963. He remained in jail until December 12, 1963 when he was released on bail. Having regard to these and other circumstances, we reduce the substantive sentence of imprisonment to the period of imprisonment already undergone by him. With this modification of the sentence, the appeal is dismissed. 

Y.P. Appeal dismissed.

