...ruminations from U.S. Army Special Operations Command's Officer in Charge of Counterintelligence and Human Intelligence ("G2X") going out to a LISTSERV of Army Intelligence officials - the author is not a lawyer as far as I know.

 V/R,  KHG 

 -----Original Message-----

From: The INTELST Forum [mailto:INTELST@LISTSERV.ARMY.PENTAGON.MIL] On Behalf Of Orris Matthew E MAJ

Subject: Attack, Defense, and the Law of War
 In the newspaper Allgemeine Jüdische <http://www.juedische-allgemeine.de/>  [General Jewish News], the German political journalist Hannes Stein has written a very enlightening article on Jus ad bellum and Jus in bello titled "Angriff und Verteidigung - Der Begriff 'Unverhältnismäßigkeit' im Kriegsvölkerrecht" [ "Attack and Defense - The Concept of Disparity in Humanitarian Law in Armed Conflicts"].  

 Obviously the name of the source says which side of the issue the article takes, but the arguments are fairly low-key.  The author's work follows:

In the present day conflict, Israel is accused of responding "disproportionately". This raises the question of what the meaning of "proportionate" looks like?

 The international law of war is clear. This means that the Hague Convention Respecting the Laws and Customs of War on Land, as well as the Geneva Conventions apply two standards to this: firstly the "ius ad bellum" ("The right to war"), and secondly the "ius in bello" ("The right in war"). It is also about the question of when if a state enters a military conflict, what obligations and treaties should then apply to such military conflict.

 The "ius ad bellum" means the following:

 When state A commits military aggression against state B, the attacked immediately acquires the right to a comprehensive response towards the aggressor. State B obtains with the attack on its state, so to speak, a carte blanche to destroy the military facilities of the other party. For that matter, this applies even when it is not the regular battle forces of state A that attack, but an irregular formation that encamps on its territory.

When, for instance, as an absurd example, Danish terrorists fire rockets at nearby Lübeck, because they believe that Schleswig-Holstein is an eternal and indissoluble part of the Kingdom of Denmark, and the Danish government allows the terrorists to freely encamp on its territory, then the Army acquires the right to bomb all military facilities in Denmark. It is sufficient for a single rocket to land in front of the Holsten Gate [in Lübeck] to make it justified to start a counter-offensive. Nobody then has the right to stop the German Air Force before their military objective has been achieved: the defeat of the aggressor.

 What does "disproportionate" mean?

 When the defenses of civilians are made into targets. There is in international law no excuse for such things - regulated by the "ius in bello". The same applies to facilities that enable the continuation of the lives of civilian population: waterworks, electricity plants, hospitals.

 Even religious buildings (churches, synagogues, mosques) shall not be attacked, unless they are misused for military purposes. Article 58 also serves to protect of the civilian population [(a), (b), and (c), of Protocol I], of Geneva Convention: "The parties to the conflict shall, to the maximum extent feasible: (a) without prejudice to Article 49 of the Fourth Convention, endeavor to remove the civilian population, individual civilians and civilian objects under their control from the vicinity of military objectives; (b) avoid locating military objectives within or near densely populated areas; (c) take the other necessary precautions to protect the civilian population, individual civilians and civilian objects under their control against the dangers resulting from military operations." [i.e. warning in advance with the purpose of offering the civilian population the opportunity to clear the area that is considered a target, or assistance in, or enabling, the evacuation of civilians.]

Besides the law of war, there is also the UN convention against genocide. This is based purely on the nature of intent: Apart from the act itself, also the purpose is taken in consideration. If an organization is committed to the total extinction of an opposing collective, even the killing of one single person - with a Qassam rocket for instance - fulfills the conditions of the statutory offense of genocide.

The world community thus has the duty then to go after such organization and bring their leaders to justice.

 Additional articles that may apply are, amongst others:

 

1. Article 37, paragraph 1, of the Additional Protocol to the Geneva Conventions of August 12, 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I)[2]

 

It is prohibited to kill, injure or capture an adversary and resort to perfidy. Acts inviting the confidence of an adversary to lead him to believe that he is entitled to, or is obliged to accord, protection under the rules of international law applicable in armed conflict, with intent to betray that confidence, shall constitute perfidy.

The following acts are examples of perfidy: (a) the feigning of an intent to negotiate under a flag of truce or of a surrender; (b) the feigning of an incapacitation by wounds or sickness; (c) the feigning of civilian, non-combatant status; and (d) the feigning of protected status by the use of signs, emblems or uniforms of the United Nations or of neutral or other States not parties to the conflict.

3. Article 44, paragraph 3, of Protocol I In order to promote the protection of the civilian population from the effects of hostilities, combatants are obliged to distinguish themselves from the civilian population while they are engaged in an attack or in a military operation preparatory to an attack. Recognizing, however, that there are situations in armed conflicts where, owing to the nature of the hostilities an armed combatant cannot so distinguish himself, he shall retain his status as a combatant, provided that, in such situations, he carries his arms openly: (a) during each military engagement, and (b) during such time as he is visible to the adversary while he is engaged in a military deployment preceding the launching of an attack in which he is to participate.

4. Article 51, paragraph 7, of Protocol I The presence or movements of the civilian population or individual civilians shall not be used to render certain points or areas immune from military operations, in particular in attempts to shield military objectives from attacks or to shield, favor or impede military operations. The parties to the conflict shall not direct the movement of the civilian population or individual civilians in order to attempt to shield military objectives from attacks or to shield military operations.

IMHO, one of the ways that I have heard why the "disproportionate response" is such a cause célèbre is that in many countries in Europe for a century or more the monopoly on the right of defense by means of violence has been held solely by government (police, army, etc.).   Which has added to the concept that if and when a citizen does defend himself against an attacker, the amount of force or the means of defense (proportionate or disproportionate) may be a reason to prosecute the defendant instead of the attacker.  And this might give some indication of why some wish to apply the same legal concept of "disproportionate response" at a national level.

 v/r
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