	national university of juridical sciences. kolkata, india.

	                                      CONTRACT-I

	Undue influence, misrepresentation & fraud.

	

	1st year student.

	1/6/2009


	Visit www.nujs.edu for more information.


INTRODUCTION.
The principals of Indian contract law are almost the entire creation of English so it may be said that Indian contact act is an exact replica of English contract law. Due to expansion of business and trade contract laws are and should be known by the people so that they can understand what contract actually is.
Contract means an actionable promise between two parties & the parties are lawfully competent to enter into any contract. Both parties therefore gained by consideration.

Functions of a contract.

It has an important function of to see that the expectation created by the promise and future performance are fulfilled and compensation will be paid for its breach.
It creates future forward planning, makes provision against future contingencies. It also establishes value of exchange.

It acts as a shield if something during the performance of contract goes wrong.

It shows the responsibility of respective parties and the standard of performance expected from them.

By entering into a contract it creates an interest in each party that contract will be performed.

Void contracts.

A contract which law holds to be no contract from the beginning. An agreement not enforceable by law is said to be void. Void contracts are those contracts that does not fulfill the conditions mentioned in sec 10 of Indian contract act. Sec 10 of Indian contract act sates “all agreements are contracts if they are made by the free consent of parties competent to contract, for a lawful consideration and with a lawful object, and are not hereby expressly declared to be void”
Voidable contract.

Voidable contract are those contract where one party can terminate the contract but if they want to go ahead with the contract then it has to fulfill conditions mentioned in sec 10 of Indian contract act.

Offeror cannot impose upon the offeree is related to ‘free consent’. 
Free consent.

It is the willingness to accept the offer free from undue influence, mistake, fraud and coercion.

Indian contract act sec 14 says “Free consent" defined.-Consent is said to be free when it is not caused by-

(1) coercion, as defined in section 15, or

(2) undue influence, as defined in section 16, or

(3) fraud, as defined in section 17, or

(4) misrepresentation, as defined in section 18, or

(5) mistake, subject to the provisions of sections 20, 21 and 22.

Consent is said to be so caused when it would not have been given but for the existence of such coercion, undue influence, fraud, misrepresentation or mistake”.
Undue influence.

It is a form of pressure less direct but substantial. One of the parties being in a favorable position influences the other party directly or indirectly to form a contract which may be the against he wishes of the other less dominating party. If one party exercises domination over the other parties will and mind then the later may reject the offer to form a contract.
Misrepresentation & fraud.
In case of fraud the person does not believe the suggestion, facts, terms to be true.
In case of misrepresentation the person believes it to be true. It is a misleading statement leading to a contract. The party who has been misguided is entitled for damages.
Voidability of agreement without free consent.

If the contract is influenced by any one of the above the contract may be considered as a voidable agreement and offeree may refuse to oblige.
Power to set aside contract due to undue influence.

If the consent to an agreement is caused by undue influence, the agreement is voidable.
CHAPTER 1.
Undue influence.
Can undue influence be the conditions where one party can reject the offer of another party?

Indian contract act sec 16."Undue influence" defined.-

(1) A contract is said to be induced by " undue influence where the relations subsisting between the parties are such that one of the parties is in a position to dominate the will of the other and uses that position to obtain an

unfair advantage over the other.

(2) In particular and without prejudice to the generality of the

foregoing principle, a person is deemed to be in a position to

dominate the will of another-

(a) where he holds a real or apparent authority over the other or where he stands in a fiduciary relation to the other; or

(b) where he makes a contract with a person whose mental capacity is temporarily or permanently affected by reason of age, illness, or mental or bodily distress.

(3) Where a person who is in a position to dominate the will of another, enters into a contract with him, and the transaction appears, on the face of it or on the evidence adduced, to be unconscionable, the burden of proving that such contract was not induced by undue influence shall lie upon the person in a position to dominate the will of the other. Undue influence, misrepresentation can be the conditions under which one party reject the offer of another party.
Undue influence occurs when one party to a contract has coerced the other or exercised domination that the other party’s independent decision making for substantially undermined. Undue influence is concerned with procedural unfairness and in cases of overt acts of improper pressure. Undue influence is an equitable doctrine that involves one person taking advantage of a position of power over another person. It is where free will to bargain is not possible. Undue influence can be confined to forms of pressure much less direct or but substantial. One of the parties being in a favorable position influences the other party directly or indirectly to form a contract which may be the against he wishes of the other less dominating party. If one party exercises domination over the other parties will and mind then the later may reject the offer to form a contract. It may also arise where the parties are in a relation of dependence which puts one of them in a position to exercise over the other an influence which may be perfectly natural, but is capable of being unfairly used.

"Equity gives relief on the ground of undue influence where an agreement has been obtained by certain kinds of improper pressure which were thought not to amount to duress at common law because no element of violence to the person was involved" (GH Treitel, The Law of Contract).

A person who has been induced to enter into a transaction (eg, a gift, contract or guarantee) by the undue influence of another (the wrongdoer) is entitled to set that transaction aside as against the wrongdoer. The effect of undue influence, like duress, is to make the contract voidable.

In another explanation undue influence is the the amount of pressure which one uses to force someone to execute a will, to sign a contract. The key element is that the influence was so great that one of the parties to the contract had lost the ability to exercise his/her judgment and could not refuse to give in to the pressure. Evidence of such dominance of another's mind may result in invalidation of the will, gift or contract by the court if the will, gift or contract is challenged. If undue influence is proved then the contract is voidable by the innocent party and the remedy is recession.
There the two types of undue influence.

Actual undue influence.

This is overt acts of improper pressure or coercion such as threats which are unlawful and is directly analogue to common law duress. Actual undue influence occurs where one party exercised such domination over the mind and the will of the other that the later’s independent decision making power was undermined and this domination is responsible for the contract. In such case mere domination has to be proved. The parties may or may not share a relationship which is not considered at all in such cases. In this case the party who wants to cancel the contract has to provide evidence of express influence. Family pressure though it is a type of domination does not fall under actual undue influence. An innocent party may also seek to have a contract set aside for actual undue influence, where there is no presumption of undue influence, but there is evidence that the power was unbalanced at the time of the signing of the contract. It is necessary for the claimant to prove affirmatively that the wrongdoer exerted undue influence on the complainant to enter into the particular transaction which is impugned.
Presumed undue influence.

This form arises out of a relationship between two parties where one party has a higher measure of influence over the other party. Influence of one party over the another provides scope for misuse. In these cases the complainant only has to show, in the first instance, that there was a relationship of trust and confidence between the complainant and the wrongdoer of such a nature that it is fair to presume that the wrongdoer abused that relationship in procuring the complainant to enter the impugned transaction. The relationship between the two may be such that at the proposal of one individual the other agrees blindly. This occurs when one party who has the power to control the interests of the other party and when the dominating party misuses it. This is often seen in case o f separation of estate after the death of the parents.

 The relationship falls in a class of relationships that as a matter of law will raise a presumption of undue influence. Such e.g. are:
Parent/child, guardian/ward, priest/member, doctor/patient, advocate/client, elder brother/younger brother. In such cases, the onus of proof lies on a doctor, parent, guardian, advocate to disprove undue influence on a patient.

There is class 2a where there was a presumption of undue influence, arising from ‘sternly protective attitude towards certain types of relations’. In such cases the claimant need not prove that he reposed trust and confidence but he has to prove the existence of a relationship.
In class 2b the complainant proves the existence of a relationship under which the complainant generally reposed trust and confidence in the wrongdoer. The existence of such relationship raises the presumption of undue influence. In the absence of evidence disproving undue influence, the complainant will succeed in setting aside the impugned transaction merely by proof that the complainant reposed trust and confidence in the wrongdoer without having to prove that the wrongdoer exerted actual undue influence or otherwise abused such trust and confidence in relation to the particular transaction impugned.

Rescission.
The remedy in cases of undue influence is rescission. 

Right to rescind a contract made under undue influence is same as right to rescind contracts induced by fraud and misrepresentation.

CHAPTER 2.

Misrepresentation and Fraud.

What is the difference between Fraud and misrepresentation?

Fraud and misrepresentation are two separate things though interlinked.
A misrepresentation is a false statement of fact made by one party to another, which, whilst not being a term of the contract, induces the other party to enter the contract. For example, under certain circumstances, false statements or promises made by a seller of goods regarding the quality or nature of the product that the seller has may constitute misrepresentation. 
Indian Contract act sec18."Misrepresentation" defined.-"Misrepresentation" means and includes-

(1) The positive assertion, in a manner not warranted by the information of the person making it, of that which is not true, though he believes it to be true

(2) any breach, of duty which, without an intent to deceive, gains an advantage to the person committing it, or any one claiming under him, by misleading another to his prejudice or to the prejudice of any one claiming under him;

(3) Causing, however innocently, a party to an agreement to make a mistake as to the substance of the thing which is the subject of the agreement.

 Here we have to understand the meaning of representation. A representation is a statement of fact mentioned by one party to the contract to the other which, while not forming a contract, is yet one of the reasons that induces the representee to enter into a contract. A misrepresentation is simply a representation of a wrong fact. The nature of the person who makes the misrepresentation or his carelessness is not relevant. A misleading statement leading to a contract may come under three categories. Firstly it may be mare commendatory statement or expression which is vague, extravagant or which is not expected. Misrepresentation either by words or by conduct, although not everything said or done is capable of constituting a misrepresentation. Secondly the basic statement may be intended by neither parties to have a contractual effect but may seriously affect the inclination of one party to enter into a contract. Thirdly the statement may be the basis on which or the condition on which the contract is made but it may be true or untrue. The requirement of misrepresentation is that there must be a false representation. There must be some statement or conduct from which it can be implied that the representation was wrong and false. Mere silence does not constitute misrepresentation. With regard to conduct any type of facial expression maybe termed as misrepresentation. Concealment of facts as well as partial non-disclosure is also an ingredient of misrepresentation. Suppression of facts as well as rendering false information is a type of misrepresentation. But here we have to see that the person who makes such statement has full knowledge of the facts which are true. Certain facts which may be termed true may become false with progress with time. The representor is bound to disclose the facts or will be held liable. It is also true that mere commendatory expression is insufficient. E.g. like a use of a certain cake of soap will make one fair or the sound quality of a particular music system of a particular company will make people dance though it may be false does not constitute misrepresentation. It will also be insufficient if one expresses his intention. There is normally no liability in respect of a promise or a prediction of the future. It can be regarded as true or false at the time, when it is made except in so far as a person may misrepresent the state of the maker’s own mind or power to bring an event to pass.
Misrepresentation is one of several vitiating factors which can affect the validity of a contract. For an action to be successful, some criteria must be met in order to prove a misrepresentation. Above were some of the criteria. False Statement, distortion of Fact, learned falsehood, are some. 
Types of misrepresentation.

Misrepresentations may be classified as fraudulent, negligent and innocent.

Fraudulent misrepresentation.

Fraudulent misrepresentation occurs when one makes representation with intent to deceive and with the knowledge that it is false. It not only renders the contact voidable but also gives rise to action for damages in respect of the deceit. The injured party will be entitled to recover damages in respect of any loss which have been suffered due to fraud.
 Indian contract act sec 17."Fraud" defined.-"Fraud" means and includes any of the following acts committed by a party to a contract, or with his connivance, or by his agent, with intent to deceive another party there to of his agent, or to induce him to enter into the contract:-

(1) the suggestion, as a fact, of that which is not true, by one who does not believe it to be true ;

(2) the active concealment of a fact by one having knowledge or belief of the fact ;

(3) a promise made without any intention of performing it

(4) any other act fitted to deceive ;

(5) any such act or omission as the law specially declares to be fraudulent. 
The meaning of fraud has been explained in the case ‘Derry v peek’. The company obtained the right to run trams on steam if the get the consent of the Board of Trade. The director of the company who will run the trams thought that the Board will give consent as a matter of course as they have submitted plans to the Board without any objection being made. They therefore issued a prospectus saying that the company had the right to run trams by steam. Peek took up shares of the company on the faith of representation. The board ultimately refused and the company was wound up. Peek sued in tort for deceit.

Lord Herchell stated “first, in order to sustain an action of deceit, there must be proof of fraud, & nothing short of that will suffice. Secondly, fraud is proved when it is proven when it is shewn that a false representation has been made, (1)knowingly, or (2)without belief in its truth, or (3)recklessly, carelessly whether it be true or false. although I have treated the second and third as distinct cases, I think the third is but an instance of the second, for one who makes a statement under such circumstances can have no real belief in the truth of hat he states”
He also said that making false statement does not amount to fraud as well as false representation honestly believed, though on insufficient grounds. But he also said that on what basis the person is making a false representation is also needed to be considered (the knowledge possessed by the person). In this case there are reasons to believe that the directors made those false statements thinking them to be true. 
 An action for fraudulent misrepresentation allows for a remedy of damages and rescission. One can also sue for fraudulent misrepresentation in a tort action. They honestly believed what they stated to be true and thus fair representation of facts. The respondent’s action failed.
Distinction between misrepresentation and fraud.

In both cases the statement is false but in case of fraud the false statement I made by a person who knows that it is false but in case of misrepresentation the person making the false statement think it to be true.

In fraud the intention of the person making the false statement is to deceive by inducing the other party to enter into a contract but in case of misrepresentation there is no such wrongful intention. The case Derry v Peek clearly shows that.

When consent of the party is obtained by fraud or by misrepresentation the contract is voidable. Contractual remedy is available in both cases. But in case of fraud there is an additional remedy available to the victim of fraud that is action of damage under law of torts. Fraud is also a tort.
When there is misrepresentation by one party, the contract is voidable at the opinion of the other party, but no such remedy is available if the party seeking to avoid the contract had the means to discover the truth with ordinary diligence. However, except in case of fraudulent activities, a person obtaining the consent of the other party by fraud cannot be allowed to say that the other party should have discovered the truth with ordinary diligence.
Negligent misrepresentation.

It occurs when the defendant carelessly makes a representation while having no reasonable basis to believe it to be true. A person who has been induced to enter into a contract as a result of a negligent misrepresentation made to him by the other party to the contract is entitled to rescind as in case of fraud.
Innocent misrepresentation.

Innocent misrepresentation occurs when the representor had reasonable grounds for believing that his or her false statement was true. The person who makes such a statement reasonably thinks that there is reasonable ground that the statement is true. There is no element of fraud or negligence present. 
Flaws in consent and its effect. 

Voidability of agreements without free consent.

19.Voidability of agreements without free consent.-When consent to an

agreement is caused by coercion, fraud or misrepresentation, the agreement is a contract voidable at the option of the party whose consent was so caused.

A party to a contract whose consent was caused by fraud or misrepresentation, may, if he thinks fit, insist that the contract shall be performed, and that he shall be put in the position in which he would have been if the representations made had been true.

19A. Power to set aside contract induced by undue influence.- When

consent to an agreement is caused by undue influence, the agreement is

a contract voidable at the option of the party whose consent was so

caused.

Any such contract may be set aside either absolutely or, if the party who was entitled to avoid it has received any benefit there under, upon such terms and conditions as to the Court may seem just.

When the consent of a party to the contract has been caused by misrepresentation, coercion, fraud, the contract is voidable in the opinion of the party who is the victim. In case of fraud the person on whose consent the agreement was formed can sue the other party for damages as fraud comes under tort laws. When a person at whose opinion the contract is voidable rescinds it, he is bound to restore the benefit, received by him under such a contract. In case of undue influence, the contract is voidable, the opinion of the party whose consent has been caused, such contract may be set aside either absolutely or if the party who was entitled to avoid it has received any benefit, upon terms and conditions as to the may seem justified. In case of flaw in consent, one party may have the right of recession of the contract or the contract may be voidable at his opinion.
Right to rescission of the contract.

Rescission is available for all cases where consent of a party the contract has been obtained by coercion, misrepresentation, undue influence, rescission is a common remedy available in all these cases. The rescission of a voidable contract may be communicated or revoked in the same manner and the rules are same as rules for revocation of proposal. Party who wants to rescind a voidable contract may do it by noticing the other party. Such cases may be avoided if the party who wants to rescind the contract avoids such a contract from the beginning. A voidable contract will be avoided only if the party having the right to do so avoids it. A notice to the other party of the intention to avoid the contract will suffice but if the other party is not available then under the circumstances available, taking necessary steps will suffice. A person entitled to avoid a contract may sue the other party and have the contract rescinded by a court. If you want to cancel the contract because of the misrepresentation, you must do this promptly when the misrepresentation is discovered. If you wait, you may lose this right. The right can be lost if:

You have the right to avoid the contract but do not do it in reasonable time. Failing to exercise this right in time may mean affirmation of the contract.

There are two alternatives to rescind or to affirm a contract. The contract will become void and unenforceable if the contract is rescinded. But if it is affirmed then it will become binding contract on both the parties.

 Indian contract act sec 19A says “A party to a contract whose consent was caused by fraud or misrepresentation, may, if he thinks fit, insist that the contract shall be performed and that he shall be put in the position in which he would have been if the representations made had been true”.
You have in some way acted unfairly. 

You know of the misrepresentation and of the entitlement to rescind, but do something which shows that you want to go on with the contract.

The right of rescission may be gone if before the contract has been rescinded to some third party and the third has acquired a right in the matter of the contract.

You cannot restore the other party substantially to the position she or he was in before the contract was made, for example, if the goods have been used or damaged. 

A person who is not a party to the contract has obtained some right over the goods and would suffer if the contract were set aside. In the case of a contract for the sale of goods, a seller who fails to rescind before the buyer resells the goods to another person can lose the right to rescind. The new owner can keep the goods if they are bought in good faith and she or he did not know of any problem with the buyer's right to the goods. 

You rescind the contract by telling the other party that you are doing so, and returning the goods in good condition. If the other party accepts this, the contract ends. However, if the other party still wants to go on with the contract, they can apply to the court. 
Conclusion.

Essentials of a valid contract mentioned in sec 10 “What agreements are contracts.-All agreements are contracts if they are made by the free consent of parties competent to contract, for a lawful consideration and with a lawful object, and are not hereby expressly declared to be void” is that the parties should enter into a contract with free consent which is free from undue influence, fraud, misrepresentation, mistake & coercion. The researcher has based his research in undue influence, misrepresentation & fraud. 
Indian contract act sec 13."Consent" defined.-

“Two or more persons are said to consent when they agree upon the same thing in the same sense”.

The most important thing that if the consent of one of the parties is not free that is it is caused by one or more of the above mentioned factors then the contract is not a valid one. The contract is voidable.

BIBLIOGRAPHY.

1) H.K.Saharay. Dutt on contract. Pp 183-260. Eastern Law House. 1935. Kolkata.

2) J.Beatson. Anson’s Contract Law. Pp 27-59, 237,285,308. 2002.OUP. Oxford.
3) T.N.Shukla. Indian Contract Act 1872. 2008. Kamal Law house. Kolkata.

4) Avatar Singh. Law of Contract & Specific Relief. Pp-1-79. 1973. Eastern Book Company. Lucknow.
5) Bangia R.K. Law of Contract part 1. Pp109-157.

PAGE  
2

