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Laws without Accountability

Will the new anti-terror laws aid the fight against terror or be abused by the police?

When Parliament resumed its sitting in December, the two 
principal political formations had just fought each 
other to a stalemate in five state assembly elections. 

The BJP’s effort to milk the Mumbai tragedies for electoral advan-
tage had conspicuously failed. And Parliament taking the signal 
that it needed to get over the partisan rancour that normally fol-
lows every terrorist strike, acted with alacrity to enact two pieces 
of legislation, which in one form or the other have been demands 
of the opposition.

Heightened public concern about terrorism ensured that the 
sensibilities of the states, which enjoy exclusive jurisdiction over 
law and order under the constitutional division of powers, would 
not be an impediment. The National Investigation Agency (NIA) 
that will be created under the new laws will have an intrusive  
jurisdiction into law and order matters all over. And when all the 
self-congratulation is done, it needs to be asked whether it would 
improve efficiencies in investigation and lend a sense of purpose 
to the prosecutorial process, or merely add another layer of com-
plexity to a muddled bureaucratic apparatus. 

The NIA is quite the centrepiece of the new legislation. It would be 
a police force created and administered by the central government, 
which would endow all personnel above the rank of sub-inspector 
with powers throughout Indian territory. This conferment of powers 
would be at the sole discretion of the centre, though the trigger to 
activate that process is nominally in the hands of the states.

In plain terms, a police station that records evidence under the 
relevant section of the Code of Criminal Procedure shall send the 
statement to the state government on any suspicion that the  
offence indicated could fall within the schedule of the NIA Act. 
The state government shall then forward this information to 
the centre, which would, on the basis of this and all other inputs, 
decide within 15 days on invoking the power of the NIA. Once the 
NIA enters the investigation, the authority of state government 
agencies would stand extinguished. All relevant records and 
material shall accordingly be transferred to the NIA.

The Terrorism and Disruptive Activities (Prevention) Act of 
1987 (TADA) and the Prevention of Terrorism Act of 2002 (POTA) 
allowed both the state and centre to establish special courts for 
trying relevant crimes. The NIA Act reserves this as an exclusive 
power of the centre, though the chief justice of the concerned 
state would be consulted on personnel choices.

A special court established under the NIA Act could hold hear-
ings in camera and conduct summary trials when charges involve 
imprisonment for a period of up to three years. Its hearings would 
be conducted on a day to day basis and would enjoy precedence 
over all other cases. A judgment it renders could be appealed in 
the relevant high court, which would hear it in a bench of two 
judges and dispose of it “as far as possible” within three months.

The key concession made by the new legislation to the civil 
rights discourse is in disallowing confessions made to the police 
as evidence in trial. But the amendments that have been intro-
duced in the Unlawful Activities (Prevention) Act of 1967 bring in 
another undesirable feature of POTA, which is to reverse the bur-
den of proof when fingerprints of the accused are found at the 
site of a terrorist act, or weapons and material used in the attack 
are found in his possession. This raises numerous troubling 
ghosts from the past, when police personnel involved in blatantly 
illegal acts have planted incriminating evidence to obscure the 
magnitude of their misdeeds.

The creation of the NIA runs contrary to the specific recom-
mendations of the Administrative Reforms Commission, which 
had in a recent report proposed a special wing within the Central 
Bureau of Investigation (CBI) to deal with terrorism. Though 
originally created to deal with corruption in central government 
establishments, the CBI has by convention also become the agency 
to go to for lending a façade of probity to politically sensitive 
criminal investigations. The process of transferring a matter to 
CBI jurisdiction is relatively simple, involving the discretion solely 
of the state government. It is another matter that it has often 
proven fractious, since bureaucratic rivalries and political parti-
sanship are never far below the surface.

The language of the NIA Act specifies that state agencies “shall” 
undertake certain actions in defined situations. Whether this 
amounts to a categorical imperative or merely to a “best endeavour” 
demand is a matter that legal experts will have to sort out. Yet even 
if the matter is settled in law, it is not apparent that its translation 
into actual practice will be smooth. Bureaucratic indecision and 
the infirmities of judgment could still be formidable obstacles.

Given their deeply ingrained operational procedures, police 
forces all over the country have been known in cases involving high 
levels of public anxiety to follow a policy of ruthlessly eliminating 
risks, to hold suspects in detention for indefinite periods of time, 
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A Doha Failure Once More

Another illusion of reaching an agreement by end 2008 on the Doha round of trade talks goes up in smoke.

The World Trade Organisation (wTo) and its indefatigable 
director general, Pascal Lamy, are left once more to pick 
up the broken pieces of the seven-year-old Doha round of 

trade negotiations, their grand dream (illusion?) of reaching an 
agreement on trade liberalisation in agriculture and industrial 
goods having crashed once again. Few were surprised when 
Lamy announced on 12 December that he was abandoning plans 
to hold a ministerial meeting this month to reach an agreement. 

Major political changes have taken place in recent months in 
the United States (US) and elsewhere. But Lamy and his friends – 
in the developed world and among a couple of developing coun-
tries  – turned a blind eye to these events. First, they worked hard 
to convince the world that a deal on modalities that would lay out 
reduction commitments in farm tariffs and subsidies in agri
culture and tariff cuts for industrial products was still doable 
at   this stage. Second, despite a hostile US Congress that refused to 
accept the Bush administration’s bilateral trade deals and the   cat-
astrophic failure of the WTO July 2008 ministerial meeting   on 
these very issues, an orchestrated campaign was launched that if 
the political leadership gave a green signal, a deal on modalities 
could be sewn up. Third, the director general and his worthies 
constantly cited the financial crisis to argue that   this was the right 
time to conclude a modalities agreement since it would provide a 
boost to the troubled global economy. 

A massive show was mounted at the G-20 summit in Washington 
last month in support of this campaign by the WTO. Indeed, the 
political leaders of G-20 – many of whom are lame ducks in their 
respective capitals – issued the strongest statement yet saying 
they would stand by to ensure that modalities agreements on  
agriculture and non-agricultural market access (NAMA) are 
sealed by the end of the year. With this encouragement, the WTO 
director-general convened a series of so-called green room 
meetings involving select members to explore whether he could 
narrow the differences ahead of the circulation of revised draft 
texts on the agriculture and NAMA components. 

Issues such as the sectoral tariff elimination (zero-for-zero 
tariff) for industrial goods, the special safeguard mechanism 
(SSM) for developing countries, farm tariff simplification, the 
number and treatment of sensitive products for industrialised 
countries, and cotton subsidies, among others, dominated these 
closed-door proceedings. The underlying design in all these 
meetings was how the Doha agenda could be moved to satisfy the 
powerful farm and industrial lobbies in the US.

It is an open secret that Washington, a signatory to the Doha 
agenda in 2001, the July Framework Agreement in 2004, and the 
Hong Kong Ministerial Declaration in 2005, was never prepared 
to accept any “developmental goals” for this WTO round. The US 
first wanted a heavy down payment through unlimited access in 
China, India, Brazil, Argentina, and South Africa for its major 
farm goods such as soya, cotton, rice and sugar, and for industrial 
goods like chemicals, industrial machinery and electronics. In 
return, it was prepared to offer modest cuts in farm subsidies.

The WTO secretariat for its part trotted out all kinds of simulations 
to show how the flexibilities sought by developing world in NAMA 
would undermine market access. But it was silent on the concessions 
provided to the developed countries in the field of agriculture. It is 
time for a change in the world view of the WTO secretariat! 

The two chairs of the WTO committees on agriculture and industry 
tabled their revised texts on 6 December, revealing “progress” and 
“degree of convergence” since the failed July ministerial as well as 
some very difficult and unresolved issues that were to be tackled 
ahead of the proposed December ministerial. In agriculture, the 
outstanding issues included the number and treatment of “sensi-
tive” products, creation of new tariff-rate quotas, farm tariff sim-
plification, tropical products and preference erosion, the SSM for 
developing countries and cotton subsidies. In industrial goods, the 
major issues included sectoral tariff elimination, country-specific 
flexibilities for South Africa, Argentina and Venezuela, and duty-
free and quota-free benefits for the poorest countries.

Even as heaven and earth were being moved to reach agreement 
on the above issues, the US Congress leaders issued dire warnings 
to the Bush administration not to take part in the ministerial meet-
ing. Trapped in its denial(ist) mode, the WTO chose to ignore these 
warnings. Lamy went on to hold brainstorming videoconferences 
with Washington, Beijing and New Delhi to see whether the two 
Asian countries would further soften their positions.

As expected, US Trade Representative (USTR) Susan Schwab stuck 
to entrenched positions on Washington’s market-access demands. 
Though China and India signalled their intent to show more 
flexibility than what the Doha mandate warranted, they were not 
prepared to make the onerous concessions demanded by the US. 
With the USTR refusing to climb down the game was up for Pascal 
Lamy. The WTO director general developed cold feet and decided to 
pull the plug. After failures to   bring about a deal in July 2006 and 
July 2008, this is the third   humiliating failure for Pascal Lamy, who 
is yet seeking another term in office.

and to allow prejudice to guide them rather than the demands of 
the law. It was not the formal wording of TADA and POTA that made 
them instruments of oppression, but the wholly muddled opera-
tional procedures followed by those empowered by these laws.

Apart from all its other provisions, the new legislation allows 
for the detention of terrorism suspects for up to 180 days, while 

the case against them is investigated. Perhaps the emphasis 
should have been the opposite: to allow for fewer days of deten-
tion than the 90 allowed under ordinary law. It is only under 
some such compulsion of accountability that public agencies are 
known to undertake a thorough reform of their operational pro-
cedures as a matter of priority.


